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‘Dakota. ‘Central R. R. “Cor vw Downey (6 


~L.-D., 115) ; modified,.'20..L. ‘D.; 181. 


46 .L. D., 110. . 


: De Lotig' a Clarke. (41 Le D, 278) ; “moat. 
California, State of, v, Pierce. Ce Ce Le 6. | as a 
-_ ie Dempsey, Charles H. Ge is ‘D.; 215) 5 : ‘moat 
‘California, State of: v. ‘Smith (5 Le -D., 543) 5 aa : 7 a ae 
Pes er Dennison & Willits. (1A ¢ c. ‘Li. 0. 201) over- a 
'- ruled, 26 L. D., 123. 0°. - a3 
Devoe, “Linnie: A. (5— L. D, 4); ; modified, 39 


fied, 45 L. D., 54. 


fied, 48 L..D., 300.. 


L. D., 429. | 
(22 L, D., 351) ; overruled, = 
- 82: L. D:,: 381, 

. modified, 43 L.’ D.,.128.. 

25-L. D.; 82. 

‘Ty O.,-69) ; overruled; 1. Le D., 345-- 


(8 L. D, 102) 5 ; over. 
| Tuled, 36 L. D., 561.0050 5. 


at ee 


pte 25, i D.; 188. 
7 Bast Tintic Consolidated ‘Mining. Co. 
‘L,. D., 255) 3. vacated, 43 °L. D., 80. 
cover: 


-tuled, 30 I: D., 355:° : 
(37. L.. D.,’ 155) 3 Hg ‘over- 


*Blliott VD. Ryan (7-L, D., 822):; ; overruled, at. 
8°. D., 110. (See 9 L: Dy 360.) air 
“Emblen av. Weed. (16° a -D,; ice. $: ; moaified, 
ET Te Di 2008.7 ‘ 


Bpley v. Trick (8 L. 2, 110) ; 3 ; overruled, 


8 LD; 860. % S 
Brhardt, Finsans- (36 h De “1B 4) : Overs” 
406. iy 
289. 


‘Tuled, 6 L. D., none 


(15. yy, Ds. 285) 5 over. - 


- ~ xIv ie 


Florida Mesa Ditch Co. 


,  Waleonen! v. - Pride (19 - tie D., 167); over-: 
ruled, 24 L. D., 264. 

Fargo No. 2 Lode Claims te L, ‘D., 404) 5 ; 

. modified, 43 L. D., 128: 

_ Kebes, James Ee 
‘ruled, 43:1. dD. 183. 

Ferrell et al. v.- “Hlozé et. a as Le 2, 
overruled, 25 L. D., 851. 


Bette ». ‘Christiansen. co L ‘Ds 710) te 
' Gustafson, Olof (45 L.: Ds, $58): e “modified, 


overruled,: 34.L. D.; '167,. 


Fish, Mary (10 L. D.; 606) 5 modifica, 43° : 


L.:D., 511, : 


Scher ay, Heirs of Rule (a2 L. Ds 62, 64) sf 


‘vacated; 43 L.D.,..217,. 
Fitch ». Sioux City and Pacific. R. R. Co. 


(216. L. and Rk. 184) ; 3 overruled, 1% 
: Be Dz, 43. . 
| Fleming: V.: Bowe. a3, Le ‘D., 8) ; overruled, aie 
23 La. D:, AT5:.. 


-overruled;: 27 Li, D:, 421, 


“lorida’ Railway and Navigation Co. AL _ 
‘Harris, James G. (28 L. D, , 90); ; “overruled, 


- Miller: (3°L. D., B24) 5 modified, 6 L. D.;: 
- 716:; overruled, "9. L. D., 287. fo. . 
Florida, State of ay Te D., , 855) $ reversed, 
2 Se D.,. 76. . 
Forgeot,. Margaret: (7 L. Dy 280) a over- 

-yuled, 10 L. D.,.629. | 


Fort Boise Hay. Beacrvation. (6 E. D; 16) ryt : 


overruled, 27 L. D., 505, - 
Freeman, Flossie (40. L.. D,, 
ruled, 41 L. D., 63.. 


: 106) ; over- 


Freeman. v, ‘Texas Pacific R oe Co. @ ; . 
; Heilman w. Syverson: (15 i D. 184); 3. Over: 


op D., 5 B50) ; soversnled; v L. D., 18. 


| Gallther, Marie (8 c. LL. 0., 87 iis . overruled, 
IL, D.; LT. ke 


Garlis v. Borin (ar Le D; 542) 3 see 39 : 


“L.-D., 162,225. : 


Garrett, Joshua. (2 C. t. 0. 1005) 5 : over- mt 


‘ruled; 5 L. D., S158. 


. Garvey v. Tuiska (41. Us: D., 510) 5 modi- 


_ fied, 43 Bi, D., 229.. 


Gates Vv, California and OR cea R. R, Co. 


(5°. L.- 0. 150).; : overruled, 1.L..D., 
- $86. 0 

’ Gauger; Henry. (10 Te ‘OD, 
24 L. D, 81. 


-°Gohrman vv, Ford (8 c. Le 0., 6) over- 


ruled, 4. Tes _D., 580, 


: Golden. Chief “an Place: Claim. (35 LL. D., Da 


~ BST) 5 ‘modified, 87°L. D., 250.: 


= Goldstein vo. Tuneau. Townsite (23 Ti. D., : 


a 5 417); “4 vacated, 31 L..D.; 88... 
. Gotebo Townsite . Jones Ae Te 1D: 18); 
modified, 3T:L. Dy, 560. . _ 


| Gowdy v, Connell. (27. L. D, 56) ; . vacated, |: 
240.5. 0s ? ab a 
| Hindman, ‘Ada i (42. 7 D, ‘a2 is ; ‘vacated 


° 28 -L.. D., 
_ Gowdy wv. Gilbert (19 L. D.. , 17); : overruled, 
“+, 726.1. De, 45850 °c: 
mn Gowdy et al v. Kismet Gold “Mining: Co. 
4 (22 Li -D.,, 624) ; $ ‘modified, 24° L. D., 191. 
. Grampian Lode (1 L. -D, 644); 4 overruled, 
— 25 L..D, 495; . 
3 Gregg et al. wv, ‘State. ‘of Colorado (15 aa De 
“ABL) 5 poatnets: 30 aL P. tOe eee 


TABLE, oF OVERRULED AND MODIFIED ) CASI 7 


(GT Le cn 210) ; . cover- 1 et 
a i Guidney, Alelde (8- ©. Le 05 157) 5 
.. ruled, 40: L.. D.,: 399. 


81) ae , 
vo Gulf. and. Ship Island R. R. Go. as L. D:, 


(a4 Te ‘Dy , 265) 3 |. 
Hardin, James A. ee Dd, $18) ; 


‘-Barrison, W. R. rer Li D., 


901) : : overruled, ah 


Herman v. Chase et ‘al. 
. overruled, 43 L. D., 246... 
Herrick, Wallace H. (24, L D., 





Evol. 46. i 


- Grinnell v. Scuthnery Paéifie Ry R Lo. (22, 


L. D., , 488) ; ; vacated,.28 L.*D.; 489... 
Ground. Hog Lode vw. Parole: ‘and Morning, 
Star Lodes (8 L. ‘D, gee): He overruled, at 


L.:D., 568: . 
-over- | 


236) ;. modified, 19° L. D.; B84. 


a L. D., 442: 


Halvorson, Halvor K. (391 L. D.. 456) 3 over-— 


. ruled, 41 L. D.,, 505. 


| Hansbrough, Henry Cc. cs iP ‘D, 158) ; over: 


‘ruled,:29 L. D., 59, 


‘Hardee, D.C. Re: L. Da, 1k overruled, 29 


L. D.;, 698... 


| ‘Hardee v, United States, a L. D., 391; 16: 


698, 
‘revoked, 


-L,.D,, 499) ; ; overruled, 29 L. D., 
142. D., 233. 


89. L. D., 93. 


: Harrison, Luther (4 =, ‘D. 179). 5 overruled, 


17. L. D., 216. 

, 299) 5 - overruled, 
33 L. -D.,, 539. +. ae 

Hastings and ‘Dakota Ry. Co. We “ Christeneon 

- et al, (22 L.. D., » 257) 5 overruled, 28. L. D., 


572, 


“Hayden Vv. ’ Jamison (24 i, D, , 408) rea 


. 26 L. D., 373. 


ruled, 23 L. D., 119. 


Heingman, et al. ae “Letroadec's g- Heirs. et ie. 


(28-L. D:, 497) ; j overruled,.38 L. D., 253. 


Heirs of Davis: (40: L. D., (878), y overruled, 


46 L. D., 110.: 
Heirs of - Philip, Mulnix . (38. cm ‘D., ”331) ; >. 
,overruled, 43 -L. D., 582. 


: Heirs. of Stevenson . > Cunningham (32 L 


D., 650) ; 


modified, Al. L, -D., 118; eee 
43 1. D., ‘197. : 


“Helmer, Inkerman (84 L. D, 841) . -modi- 
fied, 42 L.D., 472... , 
- Henderson, John W.. (40, L. D, 518) 5 3 va- 


~ eated, 43 Th. D., -106.. 


“Hennig, Nellie J. (38 L, D., 443, 445) + ; Te 


called and vacated, 39, L.- D.. 211. ih 8 
(37. L.. D., 590) 3 : 
28) overs . 
_Tuled, 25 L. D., 113. 


| Hickey, M. A., et al, (3 L. D, 88); modified, 


5 L..D., 256, 


‘Hildreth, Henry (45° Le. D., 464); 3. vacated, 


46 .L. D., 17. 


in part, 43. L. D., 191... 


_ | Hogiuna, Svan (42 L. ‘D;4 405) 3 ‘vacated, 43° 


iL, D.,. 588. 


" olden, erhouas A “ae 1 498) 5 :, oner- | 


ruled, 29 L. D., 166., 


Holland, G. W. (61 L.'D. aera oresrehy 8 


. [Vol. 46. as 


on Vv; Martinas : (AL L: D., ane) = modified, 
43 L. D.,.197: -5 - 


~ Hooper, Henry. (6 L. D, 624); ‘modified, 9 


L. D., 86, 284, . 


| Howard, ‘Thomas: a L, D., 409) ; ; see 89 Ths 


De2162;. 225. 3°: 

Howard, v.. Northern’ Pacific R. ‘R. Co. (23 

+ Ta D., 6); overruled; 28 L. D.,; 126: 
Howell, John. Hi: Nae L. D. 85) 3 overruled, 

28 L. D., 204, oi) 

owe, L. c (39 Li. Ds 92) ; ; See 39 cs D., 

411. wos 


--. ruled, 30.L. D., 258. ~ 
Huls, Clara. (9. Le D., sere 5 - modified, 21 
ic -D.,: 377. " ; 


"Hyde, F A, et al. (27 L. D., 472)5 vacated, | 


281. D., "284, - (See 43 L. D., 881.) 


Hyde et al. v. ‘Warren et. al. oo I. D. , 818) a 


_ Bee 19 L. D. 64, 


aesate john D. (87. L. Dz, 415) ; see. 43 L, 


D., 544.. 


 ininan: v: ‘Northern Pacific ‘R. R Co. (24 com 


-. -D. , 318) ; : overruled, 28 L. D., 95. 
lowa ‘Railroad Land Company. (23 L. D. 19; 
24 Ls D., 125) ; vacated, 29. L: D., 798.. 


Jacks v. Belard ‘et. al. (29° ao ne 369) ; ~va- 


cated, 30 L. D., 845. 
Jackson Oil. Co. -v. Southern Pacific R. R. Co, 
(40 L.-D., 528) ; overruled, 42 I. D., 817. 
Johnson v. ‘South Dakota’ a7 lL. D., 411) j ; 
overruled, AL LD. 22.0 


Jones, James A. (3 tL D., 176 0 verruled, 2 
icra me ict Ae | D4 - Louisiana, State. of, (24 L. Dy 281); 


8 L. D., 448: 


Jones v. Kennett: (6. L. ‘D., 688) ; : overruled, | 


‘14 L. D., 429, 


Kackmann, cpétes: (1 1: Di, 86) ; coverrulda 
16 LD, 464. 
Kemper v. Ste Paul and Pacific R. RR. Co. 


101. 


King wv. ‘Masiem Oresor Land Co. (28 L. D. 7 


579); modified, 30. L: Ds, 19. 


Kingtneer 0, Peck an L. D., 202) ; ; see 39° 


L. D, 162, 225. 


Kiser v, ‘Keech (7 L. D., 28); ; “overruled, 


23. D., 119, 
. Knight, "Albert B., 
overruled, 31 L. D., 64. 


Knight. v. Heirs of Knight: (39 Li D.; 362; 


491; 40. L. D., 461) ; > overruled, 48 L, D., 
242. 
Kniskern v, “Hastings and. Dakota Ry: ‘Co. 


(6 C. L,: 0.; 50) ; overruled,. AL D., 362. 


Kolberg, Petar: F. (37 L. D., 458) ; : over- 
‘ruled, 43 L. D., 181. 

- Krigbaum,. James T.. (12. L. D., B17) 5 7 over- 
ruled, 26.1. D., 448, 


: Lackawanna Placer Claim (36 L, D., 36) . 


7 overruled, 37 L. D., 715. 
_ Lamb v. Ullery’ (10 L. D., 528) ; overruled, 
ae L, D., 331, nea 


4587 “—1vou. 46—n 


(2°C.. WL, 805) 5 overruled, 18 L. D., a 


“Maginnis, Charles P. 


et al. (30 L. ‘D, 227) ; 


PaBLE OF. OVERRULED AND MODIFIED CASES. 7 eS | 


: Tapeent: Edward B., ‘et al. a a D., 897) ; oe. 


overruled, 42 L. D., .821. 
Larson, Syvert (40 1 Ds. 69); 
. 43 L.. D.,. 242. a 


_Lasselle v. Missouri, Kannas and Texas Ry. 


Co. ‘Ss Cc. L, O., 10); overruled, ad L. Ds 
278. .: 


Las Vegas — (138 Le D. 646; 16 L 'D., 


‘58) ; revoked, 27 L: D., 683... 


- Laughlin, Allen. (31 L. D., , 256) 5 : overraled ; 


41: L. D.,.361. 


| Laughlin » v. Martin (18 L. D., 112); : ‘moat | 
—- Hull et. ak Vv. Ingle (24 I, D., 214); . -over- ie ; 


fied, 21. L. D., 40, 


“Lemmons, Lawson Ho 493 aie Ds 37) ; : over- . 


ruled, 26 L. D., 389. 


+ 


‘Leonard, Sarah - vel L. Ds 41) 5 = ‘overruled, 


16 L. D., 464. 


Lindberg, ‘Agia cr (3 ZL. ‘D. 98) .. ‘moaitied, oe 


41. D., 299. 


‘Linderman . Wait (6 Li D:. 689) 5 ; “over- 


ruled, 13 L. D., 459. 


‘*Linhart v Santa Fe Pacific R. R. Co. (86 
fp Brees © Ps 41) ; overruled, Al L. . Do, 284, 


‘See 43 ‘L. D., 536, 


|. Little Pet. Lode - (4 Le D., ATs overruled, : 


- 25 L. D., 550. 
Tose Lode (6 Le D., | 105) ; : overruled, 26 
L. D., 123, 

Lockwood, eande ae (20 ‘Ly. ‘Ds +361) 7 
- modified, 21 L. D., 200. ae 

Lonergan v, - Shockley _ (33 Le D. 238) a 


“overruled, 34 L. D., 314; 36 L. D., 199. 
moun: State of. (8 Le. D., 126); . moat 


fied, 9 L. D., ABT 


 eated, 26 L. D.,:5.: 


Lucy B. Hussey. Lode: (5 L. D., 98) ; 3 over- % 


ruled, 25 L. D., 495. 


Luton, James. W.. (384 Bis, ‘D. 468) over. 


ruled, 35 L. D., 102. 


Lyman, Mary O. (24 Ll. D., , 498) 5 overruled, 


43 L..D., 221... -* . 
Lynch, Patrick ice L, D. 88); i overruled, 
18 L. D., TAB, 


Madigan, Thomas. 8 L. ‘D. _ 188) - over- 


. Tuled, 27 L. D., 448. 
(31 I. D., 
overruled, 35 L. D., ‘399... 


222) ; 


| Maginnis, John §8.. (32 L. ‘D. 10s modi- 


fied, 42 L. D., 472. 


- Maher, John M- (34 L. D., 842) ; ‘modified, 


42 I, D., 472. 


Mahoney, Timothy (41. Le D, 129) ; =f -over- a 


ruled, 42 L. D., 813. 


“Makemson-. ». Snider's ‘Heirs. (22. L. De 


511) 5. overruled, 32. L. D.,. 650... nae 
Malone Land and Water. Co. (4. Tes Dig 
188) ; overruled in part, 43 L. D., 110. 


| Maple, ‘Frank (37 lL. D., (107) ; 3 overruled, ee ee 


43 L. D., 181. 


Martin v. Patrick (41. L. De 284); over- 


ruled, 43 L. D., 5386. 


Mason 2, Cromwell’ (24 L. D, 248) ; ; a - 


cated, 26 I. D., 369.. 


‘overruled, 


xv 


McCornick, William Ss. 


- McDonald, Roy, eé¢ al. (34 L. D., 


: ‘*McKittrick Oil Co. 


‘Masten, BE. C. (22 L. D., 887) 5 E- overruled, 
25 L. D., 111. 


. Mather et ‘al: v.. Hackley’s 3 Heirs (15 Eo Dys 


487) ; vacated, 19 L. D.; 48. 


~ Maughan, George W. a Th: ‘D., 25) 5 ; over 


ruled, 7 L. D., 94. 


‘McCalla ». Acker (29 1 L. D. 208) ; vacated, 


30:L. D., 277; 


(41 2 D., - 661, 


666); vacated, 43 L. D., 429, 


 MeCraney v. Heirs. of Hayes (33 L. Ds 


91) 3. overruled, 41 LL. D., 119. 


ruled, 37 L..D., 285. 


“*McDonogh’ School. Fund (at L. D., 378) ; : 
~-.. overruled, 30 L. D., 616. 


399.) 9 


McFadden. etal. v. Méuntain View Mining 


-and Milling Co. Os L. D.,. B20) ; vacated; 
27 .L. D., 3858. : 


“McGee, Hdward D.: a7 Li: Ds (285) 5 5-over- |. 
- ruled, 29 L. D., 166.. : 
-MeGrann, Owen (5 Le D., (10); : overruled, 


24 L. D., 502. 


. McGregor, Carl (37 L. D., 698) 5 : _ overruled; hae 


88 -L. D., 148. 


“McKernan v. Bailey (16 Le. D., 368) ;  over- 


ruled, 17 L. D., 494. 

Vv. - Southern “Pacific 
R..R. Co. (37 -L, D., 248); overruled, 40 
L. D., 528. . (See 42 L:: D.,. 317.) 


McNamara et ai. -y, State of California (17 


 L.-D., 296); overruled, 22 L. D., 666. 


McPeek v. Sullivan et al, . L. D, 281) | 7 


overruled, 86 L. D., 26. 


Meeboer v, Heirs of Schut (35 L. ‘D., 335 ; as 
—: overruled; 41 L. D., 119. ae 
~ Mercer v. Buford Townsite eau L. D., 119) ; ; 41. 
« overruled, 35 L. D., 649. . 
MISSES: Peter . (6 L. Di 639) ; ; modified, 12 ; 


L. D., 486, 


| Meyer. v. Brown (15 L. D., +807) - see ‘39 


‘L. D., 162; 225.- 
‘Miller, Wdwin J. (35 L. D., 41h) 5 overruled, 
43 L. D., 181. 
‘Miller’ v. Sebastian (19 L. Ds 
ruled, 26 L. D., 448. . 


288) ; ‘over- 


“Milner: and North Side R. R. Co. (36 L. D.; ; 


'488) 3 overruled, 40 L. D., 187. . . 
‘Milton’ et al. v. Lamb. (22s: Ds penne 
‘overruled, 25 L. D., 550. 
Milwaukee, » Lake Shore ‘nid Western ‘Ry. 
Co, ae L. D., ae : overruled, 128 ‘L. D., 
es ba 


“Miner v. Mariott et al.’ (2 L. ‘Da, 709) 3 ; 


 - modified, 28 L. D.,; 224. 
id *Mitchell ‘y, Brown (8 L.: D., 65); ‘oyer- 


ruled, 41 L. D., 396. 
520.) 


(See oe Lice DD; 


“Monitor Lode (18 L. ‘D. 358) : Weed: : 


25 L. D., 495.0 | 
Moore, “Charles H. (16 Tie ‘D., 204) ; over- 
ruled, 27 L. D., 482, _ 
Morgan v, Craig (10 CU O., 234) ; over- 


ia ruled, a L. D., 303, 


“TABLE OF OVERRULED AND MODIFIED: CASES. 


21) ; over- 


(See 35 LL. D. 


: O'Donnell, Thomas J. | 





Morgan v. Rowland: 7. L. D; 90) 5 is over: 

ruled, 37 L. D., 618 

Moritz: v. _Hinz (36. L. D.; 450) 5 3 “vacated, ? 
37 L. D., 382. 


Morrison, Charles S$: (86 Le D. 126) ; modi i 


fied, 86 L: D., 319. 
Morrow. ef al. 


(36 L. D., es -over- 
ruled, 44 L. D., 570. - ; 

Mountain Chief Nos. 8 and 9 Lode Claims 
(36.L. D., 100) ; ; jovertuled _ in part, 86 
LL. D.,- 551. _ | 

Mt. Whitney Military Reservation . 
Li 'D:., 315) ; see. 43. L.. D:; es ana 


Muller, Esberne K. (39) L. as. 72); : modi- bs 


fied, 39 L: D., 360. 


Ag pasnd Philip, Heirs of (38 pS Ds 331) 5 ; 


- overruled, 43 iL. D. 582. 


Nebraska, State: of (as i Ds 124) e¢ over- 
ruled, 28 L. D., 358: ae 

Nebraska, State: of, V.. Dorrington (2 Cc. L. 
“L., 647) ; overruled, 26 L. ‘Dee 128.5 °% 

pene y. Central Pacific R. R. Co. et -al. 

(26. L. D., 252) ; modified, 30° L. Dy 216. 

Newbanks v. Thompson. Nook L. D., 490) ; 
_ overruled, 29 L..D., 108. 


“Newlon, Robert C. (41 L. D., 421); ‘oven 
.. Tuled, 43 L. D., 364. | 
Newton, Walter (22 L. Ds 322) ; : modified, 


25 L. D., 188. 


New York Lode. and. Millsite. (5 L. D., 


618) 5 overruled, 27 L. D., 373. 

-*Nickel, John R.. (9° L. Dp. 388) ;. over-. 
ruled, 41. Ty D., 129. (See. 42 L. D,, 
313.) - 


Northern Pacific R. R, Co. . (20 L.. D., 191); : 
“modified, 22 L. D., Seca ‘overruled, 29 
L. D., 550. 

rly Pacific R. R. Co. 4D, ‘Bowniah (7 : 

, 288) ; modified, 18 L. D., 224. 

sntucts Pacific R. R. Co. v, Burns» (6 L. 

- D., 21) 5 overruled, (20 L. D., :191.. 


“Northern Pacific R. R. Co. 2. ‘Loomis (21. 


L. D.,.395) ; overruled, 27 Li D., 464. 


“Northern Pacific R. R. Co. v. Marshall et al. 


(17.L. D., 545), overruled, 28 L. D., 174. 





Northern Pacific R. R. Co. v. Miller (7 L. 


-D.; 100); overruled, 16 L. D., 229... 
Northern Pacific R. R. Co..v:; Sherwood (28 — 
-L..D:, 126) ; overruled, 29 L. D., 550. - 


“Northern Pacific R. B..Co. v. Symons (22 


L. D., 686) ; overruled, 28 L. D., 95: 


Northern ‘Pacific R..R. Co. v. Urquhart: (8 > . 


L, D., 865) ; overruled, 28 L. D., 126. 


Northern. Pacific R. R...Co. v. Yantis (8 


je 8 Ee 58) 5 ; overruled, 12 L. -D.,-127.- 


Nyman v. St; Paul, Minneapolis, and Mani- 


‘toba Ry. Co. (5 L. D., B98) % . Grommets 
6 L. D., 750. . 
(28 ee D., 214) 
overruled, 35 L.. D., vb ee . 
Olson v. Traver et al.. (26° L. D., 350, 628) a 


overruled, 29 L. D., 480; 30 L. D., 882. 


vy. State of Oregon’: et al. eS 
(82. L. D., 54) ; ‘modified, 83 L. D,, “101. “ 
. Moses, Zelmer. R. 


(40 


| Yel 46 


: Qpiniton’ “AY A a (35: L. Day 27) ‘vacated, 
. 86 L. D., B42. ae 
Oregon Central: Military: Wagon Road Co. al 
overraled,, a= i 


es (17 ZL. D., as 
» 548. ee 


oS Owens et al..v. State: ‘of California (22, 7 


Paul. v., “Wiseman ath. Di 


Pieper, Agnes Crs 


Pietkiewiez et ns Dv. Ricumnond: 29. IT: Di, : 


" Popple, James 12. L, D, 438) 5 


~ 


Prue, 


| Rankin; James D., 


* Reed v. Bufington. a 1. De 454) ; : ae ie 
(See 9 -L. D., 360. ): 


“Regione ». Rosseler (40%, } Ds no oe “State of California (22 L. Dey 28) 5 over- eo. 


‘fF 


‘iD. ae : ca 38 L.. D., 253. 


Pacific Slope Lode a2 te D., 686) : overs 


ruled, 25..L. Ds 518. 


- “Papini v. Alderson: aL B. ‘L. ue, 90) 3 ; modi- 


fied, -5 L. D., 256. 


. ~' Patterson, Charles: E. (3° Le ‘D., 260)’; ‘moat-'| 


fied, 6 L. D., (284, 624. 


| “Paul J Jones. Lode (28 L. D. 12095 : “modified, ‘|: BoB 
osilaneny,” Carroil ° ‘at. oe D, “ 170)’: 3 _over- rs 


81. D,, 859. 
12) 5 


Tuled;: 27 L. D., 522... 


4 _ Pecos: ‘Irrigation. and: ‘Tmprovemeat Co. (15 | bs 
eee Th, 470) 5 overruled, te. LL. D., 168, 


| 268. . 

ay Pennook, ‘Belle L. ccs Li D, , 815) vacated, 

+1: 48.L. Dz, 66... cs 
‘Phelps, W..L: a CG I. 6, 189) overruled, *s 
ee es 854. ee - 
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Be three-year. homestead, paragraph 1. . 363° 
iz, LOLS, ‘February 20» (41.1 LL ‘OD, 528)» Set 
 eoal Janda. a2. ee ee . 159. 
1913,. April. 1- (a Le. D. Ty ‘con- igs. 
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"DECISION s. 


"RELATING TO. 


THE ‘PUBLIC LANDS, Perce stant 8 


"NORTHERN. PACIFIC 1 BY. co. : : 
Decided December $1, 1915. eae eee 


~ SuLECTTONS| Unien: Act oF. Marcu 3, 1899. 


To entitle: the Northern Pacific ‘Railway Company an mee selection. ‘ander aoe 
7 ~~ the ‘act of March 2,.1899 (80 Stat, 998), it must not only appear. that.the 
“| Jand is not of known mineral char ‘acter: at. ‘the: ‘date. of the selection put: it 
S must. have: been. returned. as. nonmineral - at. the date of actual government ane 
- Survey; and a return: by. the surveyor that. : ‘mining operations are now. | 
3 .. being, carried on to.a great. extent ; mineral indications are found in: nearly . ee eae aie 
ee eal parts. of the township,”. does. not constitute a nonmineral _Teturn, on ae 


oo land. so returned is not: subject to selection under: ‘that. act. 


> Tox, First Assistant Secretary: Ree eer ee aera oo oe oo 
The Northern Pacific. Railway Garnipeny toe stipadled! from ihe ods ia 


vel cision « ‘of the. General: Land Office, rendered J: anuary 12, 1914, holding oe 

-. for rejection its selection list, Coeur: d’Alene 07892, for’ unsurveyed._ ee 

re lands which were, when adj usted after: later survey, the Sw. PNW. ee 
WE + SE: ; See. 4, lots 1, 5, 7 and 8, and SE. 4 NE. 4 and. Bu SE. b os 


2 _ Bees 5, ‘lots 1; 9; : and 8, ‘and: NE. ra and. SE. 4 SW. 4 NE. 4 ee SE. 3 
ee Sec. 6; NW. 4 NE. 4 Sec. 9; T. 5ON., R 4k. Be. M. | ve a 
oe “This selection was” made. under’ the act of. March 2, 1999. (30 Stat, A 
oe 993); which. authorized. ‘that. company: to ‘relinquish to the United” aes 


ie oo States its title. to. Jands owned by it within the: Mount: Rainier a = - ae 


= ~ tional: Park, and select i in Tiew thereof— oS 


An equal quantity, of non- mineral Dublic lands, § 50 ) classified as nonmineral oo | 
the time of actual government survey. . as | aa ; 


_ The surveyor. who > surveyed. the ‘township here involved, “in: in hie oo fae 


" gations: are. found. in. nearly. all parts. of: the township. | 


“Mining operations a are: now: ‘being. carried. on. to: a great extent. “Mineral Vind - tam 


The: decision. appealed from: is. based ‘on ‘the: ‘provindt that thats re- eee : ns 


: = oe does not amount to ‘such a, classification = the land» asi Is: Pree a ieee 


: - by. the statute.to support the selection.” | cane 
~.. Thevact: of 1899 confers upon’ this: Dapartment ey power fo: pass Se 


“yg ts title under: it: when, and. only when, the land: involved is. both: mone? o 2 ae 
= aninetal 2 In: fact: and also: shown to be nonmineral byt ‘the > surveyor 's° ee 


tne et ee cee eee ee 


= 4587" v0 ea 


a 2 fay "DECISIONS RELATING ‘To THE PUBLIC LANDS, ae “Ton, a 


a Two anes are separately: ena erated: fin he act]. The fend’ a a 


a ‘selected must (1) not have been known to be mineral in fact at the 


> date of selection, and (2) it must have been returned as nonmineral. ae 
at, the time of actual Government survey.” State of Idaho e¢ al. an 
~- Northern Pacific Ry. Co. (387 L. D., 185, 139). on The lands author- 
"ized by Congress to be taken by the railway company . . must not 


ame only (1) have been classified by the Government: ‘surveyor as mon-- 
mineral, but (2). must. (algo) be ‘nonmineral. in fact.” Northern’ — ee 
Pacific Ry. Co. e al. v. United States (176 Fed., 706). “Tn other = 


_words, the lands authorized by Congress to be taken by the railway _ a 


_..“ eompany must not only (1) be in fact nonmineral but (2). must also. 
. have been so classified as such by the Government surveyor. -Con- Het 
gress has thus established a rule of evidence by. which the Department Pe 
must be. controlled,” and it has ne ‘power, to approve selections in 
eases where either of these. see is slacking, Northern Pacific — 


 By.-Co. (40 L. D., 64, 67). | He 
~ . In ‘support of the appeal in’ this’ case tt: is abgedt ‘that the! return ee 


7 amounts to no return whatever as to the mineral character of the ~ 


= : land and, that, therefore, it must be construed: and accepted asanon- 
ee mineral return, and: considered as sufficient: to. support the ‘selection. a 


ee | 7 ‘under the. mle. announced: and followed by this: Department in the - 
"> eases of Bedal v. St. Paul, M. and M. ‘Ry. Co. (29 L.-D., 254) ; 3;Daven- > 


ie port 2. NLP. Ry. Co. (382, id. , 28) ; St. Paul, M. and M. Ry. Co.. Of id., aoe 


| Q _ 211), and State of Idaho 2. N. P. Ry Co. (QT id.,.70 and.185). - 


Tn all of these cases. except Davenport: v. N.P. Ry. Co. there was san a 7 


aoe entire failure on the. part. of all the surveyors to even. attempt, inany — 


a . - manner whatever, to actually return any of the lands. in any: of the 
~~ townships there involved as. being either mineral or nonmineral in. 


- . character; and i in Davenport’ v..N. P. Ry. Co. the surveyor. specifically : - 
Pa? mentioned certain particular. parts. of the township _ there involved. ia 
as containing mineral, but was. silent: ‘as to. other: parts which in- ae 


nee ~ eluded the selected lands involved i in that: case. Bos 
In those cases’ this Department held ‘that ‘the: failure “of the oe a 


-. -veyors to make any return whatever as to the mineral. or nonmineral ee 
~~. character of the selected land was tantamount to a nonmineral return, — oS 
Set be ~ and justified the presumption that. the lands were. nonmineral. “This - 
rule can not be applied in the present case, because here there was a 


. return, and, while this return did not make specific: reference to par- 


3 7 ticular tracts, and. is possibly: equivocal and uncertain,:it:can not be. | 


ray -. said that it, either through omisteny or r by: direct reference, classified - 
the selected tracts as nonmineral. ee oe 
 «Itis-contended on appeal: that. any: eenuh hie aoe hot ot: positively 2 oo 


— m classify the lands as being actually: mineral.in character must be ace 


. ~ cepted asa nonmineral classification | under. the act of 1899. : This . = 
| ie contention lacks support ¢ a even the most liberal construction which - oe 


ise so. e - "DECISIONS: RELATING TO THE ‘PUBLIC LANDS. ae eee de 


_ cain. neeeibiy be given ‘the conie of the: ‘act? “The statute hoes not: in ce 2 x 
~ words declare that a selection of the kind here. involved must. be re- ee 
jected when, and only when, the lands are returned as mineral. It. — 


- says that such selections. can be approved. when, and. only. when, the oe oP 
© Jands are returned as nonmineral. . Under the most liberal construc- | en 
tion’ all that: can be possibly. said i is that this Department i is. authorized ed 
_.° to-approve such selections in cases and only in cases where itis ap- 
"parent either from the surveyor’s silence or from the. language ofthis. 6S 
return: that” he intended to. return. the land ‘as ‘nonmineral. . TE le 


7 did, not. so. intend. there was no return, and there « can be: no selection, oe 
ss even if the lands. be actually. nonmineral. Oe rem eo ee 
This. Department i iS, therefore, of ¢ opinion. n that. ander the return. ie an fuga 


. _ the surveyor in: this casé itis neither. Justified in ape ae the selec i 
a tion nor even empowered'to'do'so.; Ee ae as 


But aside from. these: Goneideratioile this Department Sught not. to ee 


_ - approve this selection upon the record now before it, even'if- the sum 
yeyor’s return standing alone. permitted that -action,. because: there a 
«is evidence: of. record. in the General Land Office’ other’ than. thee Nee 

" surveyor’s. return, ¥ which tends to. show that the lands 4 in sections oe ee 


and. 9 are mineral. ? ee 
All of the odd- titimnbered® sections i in ‘said: T. 60 )N., R 4 gE ; were, Pe 


ie Sout protest from thé company and with departmental approval, er Bes 
classified as: mineral lands under ‘the act of February 26,:1895: (28. — ae 
 Stat., 688), before the selection here involved: was: made, and the i es 
_.- company itself declared them to be mineral in character when it, even. eee 
> before that. classification, assigned. them as mineral bases: for thé e523 
selection .of other lands under the indemnity preasons of the origi: oe age 


a mal grant. to the Northern Pacific Railroad Company. | ee 
! - While a classification under. the act of 1895 might not of itself on oe 


a ; overcome a. surveyor’s nonmineral return as.to defeat a selection un- = 
der the act of 1899, that fact is worthy. of consideration if it isnot == 

: _ controlling where, as. here, the. surveyor’s return is at best. equivocal: Og ers as 
See State of Idaho e¢.al.:v. Northern Pacific Ry. Co. (37 L. D., 185, ae 
. ~ 189). Where there is’ doubt’ as to the meaning of the surveyor’ Brey 
turn, the: previous assertion by. the company that the lands are min-, © 
tered and their ‘classification ‘as: such 1 by, the jand. ‘department. are. bo eae 


ae probative | facts upon the main. issue. | | eee 
The decision: appealed from. was “correct and 3 is s affirmed, and the a 


Poe selection list 3 is grea nelected 


NORTHERN: PACIFIC RY. ‘CO. 


oe “Motion = placing of the Department’s dicieian’ af: ‘December ‘ co oa : 
34, 1915, 46° Le Maes A, , denied we ‘Binge. Assistant eet — i 


fa February 1 16, ‘1916, 


ad "DECISIONS RELATING TO THE. ‘PUBLIC. LANDS, ok, Beate 


_ NORTHERN PACIFIC RY. 00. 
oe Decided Jonwary 26, 1916. a 


oo | Sarmortons 1 UNpma : Aor OF M ARCH 2, 1899. a ae 
: - Selections | by, ‘the ‘Northern, Pacific Railway ‘Company | ‘ander. ‘the. “get: of Seo ae 
ae “March 2, 1899 (30 Stat., 993), are limited to. 4: ‘nonmineral lands sO. classi- oe 
_ oe fied : as” nonmineral at ‘the ‘time - of the actual ‘government. survey 3 and ” 
where: the surveyor: reported that.“ ‘there are. many indications of. the: — eae 


Ne o “ence. of. “mineral,” gold,.. “copper, . and ‘silver, . though : no, veins. ‘have been, - ee [ 


: ~~ located,” * the land, not. being, of. the class named, is. not subject to selection re 


wy under that’ act, even though it be in fact nonmineral, 


i ee ae Jor ONES, First Assistant Secretary: 


Be return. herewith, unapproved, ‘cleat ee Ne 81, “gubnitted swith: ae 


a ‘S your {Commissioner of the General: Land. Office] letter ‘of Novem- 3 
ber 16, 1915, involving lands in T.-10 S., R.4 E., , Oregon, act of 
| March: 2, 1899. (30 Stat., 993), for. the » eon that, in my opinion, 
there is no: authority: for. the. approval of the. selection. - The statute 
in question. limits the company to the selection. of ‘ ‘ honmineral: lands... 


es ‘so classified as nonmineral at: the time ‘of. the. actual Government. sur-: - . 


| Bo ee This land was not. classified as nonmineral at the time of Gov- | 
ernment: survey, ‘but, on the contrary, the surveyor. reported . that 


_ “there are many. indiéations of the presence of apenas gold, ORD | 
and. silver, though no veins have been: located.” ae es oe 
| Under: the law, therefore, the land. was not. subject. to. ‘sélection by a 


| the’ company, nor is this: Department warranted in. ‘approving: the. 
_ list, presented;-for even if it: bein fact nonmineral land,:it is‘not ~~ 
Jan of the class and character “subject t to selection under the act Bess ae 


cee. March 2, 1899, hier 


JAMES RANKINE. 
Decided June 28, 1918, 


i. Fivar Proor—Fexs’ AND: . GoaritisstOns=_WenepRAWAL: eee ete a 
No. ‘vested. right is. acquired. by submission. Of. final. proof upon. a homostesd. a 
“entry. before a ‘United. States. commissioner, cand: ‘deposit. of the: requisite _~ 2 
Pree fees and commissions. with him, prior to: receipt: thereof: by the local: officers. eee 

5 ee ‘Paserce Pats AND Commisstons—Unrrep Srares: CoMMISsIONER, | Fe ae 
- cA United States commissioner. is without ‘statutory. authority” “to eee eee 
_.°Maoneys on account of fees and commissions ; and where these are deposited — fee 
ae - with him in connection. with the: making of -final’ proof for transmission ~ Sa 

”- to the local officers he acts merely as. agent forthe entryman, who.can not. 
_~ be held to have. done all that the law. requires to entitle him to patent. and 
~a-vested: right to the. land. until such fees: and commissions have been ‘pala; wer er 2 


Z to the local officers. 


: as Jonzs, First A ssistiind Secretary: ite ac 
. ~ This isan appeal by: James Rankine Frosi. ane decision: ot the yee i 


“ Fee missioner of of the General Land’ Office, of October 12, ‘1915, 5; roiring : 


_ 


oe 4) 0 : "DECISIONS: RELATING TO THE PUBLIC LANDS. a . J ee 


3 “bin to apply for: ‘lssification as occa of the N. + SE. 4 at oe : 


4 SW. 4, Sec. 27, T.46.N., R. 98 W., 6th P. M., Lander, ‘Wyoming, oe 


oe "Graead i his homestead entry 03140, and declaring that, indefault, 
“patent therefor, if isstied, would contain a. reservation to. ie United ee Lee 
| “States of all petroleum or gas deposits contained i in the land. . oe 
 -The-entry was allowed. April. 20, 1908, and final ‘proof was y gabe hoa 
mitted. thereon April 30, 1914, efore’ a United. States. commissioner : ee 
“a at. Meeteetse, Wyoming. At the time of submitting pr oof the claim- ee aes 
ant: also. deposited * with the. official named. an. amount to cover the _ ee 
7 local land office fees and, commissions. The final proof record was, 5 
by: the United States commissioner, transmitted. to the local: ‘office, el 
a together with the fees and « commissions, where it. was received May. 9, i enotes 
Ng 1914, on which date final certificate of entry, was issued. ea 
" Subsequent: to. the submission of final. proof but. prior on the: — eres 
Pate ceipt. of the final proof record, together with’ the money in, payment ee 
e of fees and commissions, » at t the local office, the land. was, by. Execu- : 


of Tans 25, 1910 (36. ‘Stat., , 87), 3 as. vamianded by the act of August Ba | 


bes 1912. (37 Stat., 497 ),. ineluded’s in ‘petroleum | reserve No. 82. 


‘Upon considering the entry, - ‘the ‘Commissioner, by decision. of. 
J uly 27, 1915, adhered to by. decision of October 12, 19156, found the : 


| proof to be satisfactory, but: held that—_ 


~ The. land having. been: included. in a ‘petroleum’ reserve subsequent ‘to eniey, 
you. are ‘directed. to. advise. the party: in. accordance with paragraph . 10-b. of 


; Circular No:. 898, of March. 20,: "1915, containing instructions, under. the act of Poteet 
July ‘17, 1914 (88 Stat., 509), that. patent, if issued, will contain a reservation rarer aces 
: of the petroleum: and’ gas. deposits: to the: United: States: ‘in accordance with. the ce are ee 
a said: act. ‘of: J uly 17; “1914, ‘unless;. within: thirty days: ‘there: is. filed: in your: office aa 


ye aD. application. for. a classification ‘of. ‘the : land; “as: nonmineral; together with: a ae fe 


oe hot. valuable for petroleum or. gas. 


~ Appellant. concedes that. the. final’ aa econ: and ‘the: ‘fees ae es 


oe showing, preferably. the sworn statement of. experts. or practical tiners, of. the ~ a. a re 
_. facts upon which is founded’ the Knowledge or r belief. that the land -apphied for ee 


O aimieadce may ‘not have been. actually. received. at. the local office oe ee 


a “until after. the date of the order. ‘of. withdrawal ; “but. challenges the 2 
~~~ correctness of. the’ ‘Commissioner’s Ss. decision. on ‘the ground. that by oe 
~~~ submitting. satisfactory : final proof on. his entry six. days before the = 
is date of the: order, before an officer authorized to take it,, and. deposit- ae a. 
sing: with that officer, to be transmitted to the local office, with the rec-. er 
pee ord, an amount: sufficient, to cover the land office. fees’ and: commis: 
“>. sions, he had, himself, at the date of the order, fully complied, With 22 
every requirement. and: condition: of the homestead: lawto entitlehim on 
ose to. a, patent, and. thus secured, at that. time, a vested. right. to. the Jand © ae 
that could not -be defeated or otherwise impaired by the order of = 
ee withdrawal. subsequently: made: He cites Departmental circular: Ohi gs 
_ i Manele 24, 1905 nes i ‘D., 1 80), which le es final > taken. ee td 


: ae Re | DECISIONS ‘RELATING TO THE PUBLIC LANDS. oe ae fron, ae 


‘ade at ag jen éflies n be ‘ganemitéed | to the land office - the official a : = 
_ taking it, and. prohibits its transmission. in any case by the claimant; 


es aid urges. that if there was any: delay i in the receipt.of the proof and 2 7 
‘accompanying ‘fees and commissions at the local. offfice, it was due to." 
. . the tardiness. of the official before whom the proof was executed, and = 


ts “not to any. act or negligence on his own part. 


T8c In further support of this. ‘position, he cites: the ceparee. ids: | . : 
cision of the Department of July 27, 1915, in the case of Edgar HH. er 
“  Fourt, assignee of Charles C. Garrett ‘Departmental. regulations Ors" 


oe March 20, 1915 (44 L. D., , 82) 5 $ and ae eco of ~ : 


:; June 4, 1914 (43 L. D. , 322). | - 
_ Tt is sufficient answer to, these eontsione i: say that, regapdtess ét se 
: what may be the rule as to. final proof taken outside a ‘local office, the 


ee claimant himself is required to see that the final fees and commis- . — 


~ sions’on his entry are paid at the local office. A. United States com- ; 
* missioner, although: authorized to take final proofs, has no authority — a 


under the statute to receive moneys on account of fees and commis- 
eee sions, ‘even for transmission to. the. local office. In. receiving such — 
“. money, therefore, he acts merely as the. agent of the entryman, and 


m oe : at the latter’s. risk. * (Bledsoe 'e v. . Harris, 1b L. D., 64; Ww. J: Potts, 7 oe 
Soe 21 L. D., 88.) | om 
The jocal officers: report, ‘and iti is. hot daca: that at. the’ dale of me 


. the withdrawal order claimant had failed to make payment at the — | 


~~ Jocal office of the necessary fees and commissions on his entry. © Te. 


had ‘not, therefore, at that time, complied . with all the essential Te 


a) : : i quirements of the homestead. law to entitle him to. a. patent; and, for > , 
"that reason,. had not then obtained a vested. right. to the land. ee 
Appellant directs attention to. the. facts. that the entry. Jong. ante: ae 


-. : dated the order of withdrawal; ‘that it was seasonably completed and. e 


oe os perfected ; and that the withdrawal act, in express | ‘terms, excepts — : 


from the force and. ‘effect. of any “withdrawal. made thereunder, all 
lands which, on the date of the order, are embraced in any lawful ae 
eee homestead entry theretofore made, which i is at that time being main- ee 
oe tained: and perfected pursuant to law, and ‘with respect: to which the | 


- _- entryman shall continue to comply’ with the law. He therefore urges ae 
: that the land was: wholly unaffected by the order; and, hence, that - 


. ha in any. ‘event, he is entitled to an. unrestricted. patent. ‘on his entry, ae 
noe unless: the land shall be. positively. shown, as: the result. of ‘a hearing, — a 
oo: have been known to be valuable for: mineral at. the date of final | 


: proof and payment. - “A sufficient answer to this contention is found — . 


- in ‘Departmental circular. of March 20, 1915: (44 L. De , 82), wherein’ We 


it is declared that a withdrawal will be deemed: prima facie evidence. : 


. - "of the character of the land covered thereby, for the purposes of the a : 
- -aet of July 17, 1914 (38 Stat., 509), making. provision for‘agricul- 


, oe tural entry 9 of lands withdrawn, Or. E teponteds! as s containing oil and id ie 


= s withdrawal. 


Z - No reason is seen, therefore, to disturb the Commissioner" s decision : . pec 
i. ‘Tei 18, sy aovordingly,. affirmed. i ee | | | 


| 


ag AMES RANKINE. 


Motion. for aces of the. Department’s: decision of Ju une. 28, 8, et 
1916 (46 Tai: D., 4),. denied by. First. Assistant. Secretary. Jones, ae 
} July 29. 1916; prior. decisions: modified by: First. Assistant Secretary noe 

Vogelaang, a on reconsideration, March 12, oly. ee: 46 L. Ds 46. 





| STATE, oF ‘MINNESOTA ve IMMIGRATION LAND co. 
a “Decided June 29, 1916. | . 


Biddle Lanp—Rienr oF : PuRCHASE—ACT. OF Marca 3, 1887. 


e Cee _DEOISIONS RELATING to THE PUBLIC LANDS. te ae. eee 


certain. other eeaeeale and that where any nionthineral: apblivation. — 

. sto select, locate, enter: or: -purchase has preceded. the. withdrawal, and: - 8 

ce aS, incomplete and unperfected at such date, the claimant, not. then = 
_. haying secured a vested right. in the. land, must take patent: witha 
- reservation, or sustain. the burden of showing ata hearing, if one:be» Se 

- ordered, that the land j is, in fact, nonmineral i in character, and. there- a oe: 
fore not - of the - character ‘intended ‘to be. included ‘within ‘the eo * 3 


La’ rd embraced within a. railroad indemnity. selection presented in accordance ee 


| with Departmental regulations | and. accepted and. recognized | by ‘the. ‘local es 
. officers was not ad undisposed. land of the United States” within the meaning , 
of the act of August. 3,.1892, and id not fall within the grant to the State 


of Minnesota: made ‘by. ‘that. act ; and ‘upon. subsequent, cancellation of such... - 


i indemnity selection. the grant. did not attach. thereto, but. the land became . : 


: Ee “public. domain. subject to. “Asposition: under "appropriate laws. 


| Sonn, First: Assistant Secretary: ke tt AO Sa, eR Coat 3 
The State of Minnesota’ has. aprialed fiom is ‘decicion of the tee 
i Commissioner. of the General. Land Office, dated January 26, 1915, . 

ve dismissing its protest against-cash purchase, made February 10, 1910, oO. ee 

: by: the-Immigration Land Company, for lands. ‘aggregating 2368. 95 oe le 
oe eae and described as follows eceraars Minnesota, 05008) : i 


ee AL ee a ee ‘SuUnpivistons. Peet Pee < "Spo. T. N. R Ww. e nue as ae 
ae Ww. aD NE: a N 3 Nw. 4, SE. 4 NW.. 4 | SE. re sw. 4 ow. ye er OS fas es 
bs SE. og SEV 2 SEY ERED oti AL me ee 36 ee 
- 9... Lots 1, 2,8, B. 2 SW. 4, SW. 4-SE.g2---- aaa OS TAS Bee 28 
NLSNW. 2, SW.2. NW. & BE. # SE. a SW.-4:SE. $2022 OBS ARs BG Se oe 
o>. SE. NE. 4, NW, 4) SW. 4 tN. 4 SE. 4,.SE. i SE. om AA 86 es 
ee Ww. at NE. a N, Le NW. 4 SB. a abe Bonanno ee 529 148 88 
SWE ae NE. ri SE. ee een ; ee é Bt W480 B60 
ae br: albedo VEN RERUN 8 8B 148. BB re 
N..4 NE. 4, N. 4 NW. 4, SW. 2 NW. 4, NE. 3- Sw. 4 ee ee ae 
J. NE, 4 SE. ata ne an Se i . “85 148) 6 BGy 28 
ae Lots 4, 2, SE. 3 i NEL. Ge EG Ae a Ie 140. BO 


a a ea 7 | _ DEOTSIONS RELATING 0: aE PUBLIC LANDS, ah eB se 8 


he Sesteat was ganatated March: By 1918, and. related t6 the: hedow! 
cing described lands, aggregating. 1616 49. acres, situated. within bos ae at 


limits of what i is. : known aS the. eu State ] Park: 


33 ae eh ae SUBDIVISIONS. eA oe a ge aN BR Wee? 
ON, a NW: + SE. } NW. ¢, W. 3 NE. 4, W. re SE. cs SE. 4. eg ae ee 

os 3 $B. g, SE. 2 SW. fe dB BB oe 

Mae ie Toes 1,2, 8, B 3 SWed, SW. 4 SE. $2 se BB 4B BB 
oo NVA NW. 2, SW.4- NW. 2, SW. 4 SE.4,B.2SBE 3-0 25. 148 86 
we a IY 4, SW. 4, SE. 4S BNG | SE. La, SBL2, NE. ae a 148 BB 


“NE. rs SE, ip sk tetera oat 2 35 58 : 


| "The lands in ‘controversy are within® ‘the second: aeaaty, limits a 
- of the grant to the Northern Pacific Railroad’ (now Railway) Com- 


a pany, under the act of J uly 2, 1864 (18: Stat., 365),: as ‘amendéd by 


: the: joint resolution of May 31, 1870: (16 ‘Stat, 878). “They were 
selected by. the Northern Pacific Railway Company: per list No.-12, 


filed October 15, 1888, at Crookston, Minnesota. The bases given in 
support. of the. selection were. lands claimed ‘to. have been . excepted 


from the. company’ s. grant of July 2, 1864, by reason of the with- 


drawal subsisting at the date. thereof on account of the grant to. . | 


aid in the. construction of the Lake Superior and Mississippi Railroad 


i ‘made by the act of May 5, 1864. (18 Stat., 64). They were ‘conveyed 


: by the Northern: Pacific Railway. Company, by. warranty deed, dated 
January. 14, 1891, to Frederick. Weyerhaeuser e¢ al.,. whose title, by 
“-mesne conveyances, passed to the Immigration. Land: Company... The 


consideration: paid to the: ‘Northern Pacific Railway’ ‘Company ap- 
"a pears 1 to have been $1. 50. per acre, it. being asserted that there was: also - 
. a further consideration paid-for the white pine timber: standing upon. 
the ands, making. the total: consideration. ‘approximately. $4 00 per ae 6 


acre. —— e. 
"The act. of ‘Angiet 3, 1892 > (OT Stat, 34), ‘granted certain: Janda to’ - 
ae the State. of. Minnesota: for park purposes. April 19, 18983, the: rails 22. 

_ Way company filed its rearranged list No. 12, setting forth ae selected 
land and the base land, tract. on tract. . The list was held. for cancel- ae 
~<. Jation, as to the lands here involved, by. the Commissioner of the 
ne General Land: Office, ‘March. 20, 1907, upon: the: authority: of. the os: 
ar -. Northern Lumber | ‘Company We ‘O’Brien (204 U. S., 190); decided 
ere: anuary. 14,1907. The application to purchase, being ‘under section 5 
Of the act. of March 8, 1887 (24 Stat., 556), was filed by the Immi-. oo 
foe gration: Land Company; February. 9, 190%. The Commissioner’ gee 
order. of cancellation, however, was ‘ suapended by an order of the 

~ Secretary of the Interior, dated April 1, 190%, but ‘became y Adally ee 


; effective C October 80, 1909. 


Pe pan "DECISIONS ‘RELATING TO. THE PUBLIC LANDS. e eee ener a 


“The State ee Niiriiéséta aims ‘ander the act ot “qtigust: 8 3, 1899, - on ene & 


ne supra} while ‘the Immigration Land Company ¢ claims under section - - ee ~ 


— of the act of March: 3, 1887, suprac. ooo er a So ea BD 
| “The act of August. 3, 1892, provides: ae oy ae oe eS aS 


ae . That ‘all ‘undisposed. jands of, the United. States” ‘situated in Sthe’ @ following -° te ae 


subdivisions, “according ‘to the: public. surveys thereof, to wit: Section six of oe ee 


_. township one hundred and forty-two; ‘sections six, seven, eighteen, nineteen, = = 
thirty, and thirty-one ‘of, township. one ‘hundred and forty-three, all in range, 
_. thirty-five; ‘sections one, two, three, and’ four: ‘of township ‘one hundred and. a 

- forty-two, and sections one, two, ‘three, four, nine, ten, eleven, twelve, thirteen; =: | 


fourteen, fifteen, ‘sixteen; twenty-one, | twenty-two, twenty-three, twenty-four, yee, Ne i ne 


- : twenty-five, twenty- six, -twenty- -seven, twenty-eight,’ thirty-three, - thirty-four, | : ts ae 
thirty-five, and ‘thirty-six, of township. one ‘hundred and ‘forty- three, all in ‘range — oe 


~ thirty-six, situate in the district of lands ‘subject: to: sale at: Saint Cloud and hs 
mh Crookston, ‘Minnesota. is. hereby. forever ‘granted to: the. ‘State ‘of. Minnesota,. to ~ o 8 avert 
be perpetually ‘used. by. said State as. cand® for .a public State park: ‘Provided, © 0 
That the land hereby. granted. shall. revert. to. the. United ‘States, together. with en . 
all improvements thereon, ‘if at any time it shall: cease to. be: exclusively used. for — : 


.-@-publie State ke “or if. ‘the State shall: ‘not: a aad a. law: or laws: to Protett a : 


the timber. ‘thereon. 


Sxc: 2. ‘That. this. ace ‘shall - not. in. any’ ‘manner. whatsoever interfere ‘with, 
. supersede, ‘suspend, modify, or annul the- vested rights Of any person, company, 
or corporation in. renee to: aby. of ‘said Jands scans at the date Of ‘the 
passage of: this act. ae , nan | 3 | 


_ Section 5 of the act of March | 3; 1887, , proillss 


. “That where ‘any said company “shall have: ‘gold to. citizens ° of ‘the ‘United 
States, or to. persons, who have. declared. their intention’ to ‘pecome such citizens, : 


as ‘a part. of its: grant, ‘lands. not conveyed. to ‘or for. the. use of: such. ‘company, ae 
| said: lands” being - the” numbered: ‘sections: ‘prescribed ' ‘in. ‘the’ ‘grant, and. ‘being. a 
S coterminous with the‘constructed parts of said road, and. where the lands. so. ‘sold She ee ee 
are for. any. reason “excepted: from: ‘the operation. of: the. ‘grant to ‘sald company, eee ie : 
. it-shall be lawful for-the bona fide’ purchaser ‘thereof: from’ said-company to. 
: make- payment. to the United. States. for said lands. at: ‘the’ ordinary. government — ee 
price for like lands, ‘and ther eupon: patents: shall issue. therefor to the said pona: 


ae ‘fide . -purchaser,. his’ heirs ‘or: ‘assigns =. Provided, That’ all: ‘lands be excepted = adie oe | 
from. the: provisions of this: ‘section . which at the’ date’ of such. sales ‘were nD ee eee 


teat 


: — stead laws ‘of: the. United. ‘States, and ‘whose - claims and “ geeupation. have ‘hot pe ees 


E “since ‘been voluntarily” abandoned, ‘as. “to ‘which ‘excepted - lands the’ ‘said. ‘pre- a, ee ae 3 
of -emption and ‘homestead. ‘claimants’ shall ‘be: ‘permitted - ‘to “perfect, ‘their proofs at, ea 


e. and . entries: and. receive: ‘patents therefor. : Provided further; That: this. section oe ‘ 
ane ‘aba not t apply. to. lands settled “upon subsequent, fo: the first t day. of December, ae ook - 


oe ae United: ‘States; as a to: whieh lands. ‘the parties claiming. the. same as. “aforesaid ee ; ae 

a »ehiell be entitled: +o prove. up ‘and enter, as in other like. cases. . ; bi te a 
oes Phe State ‘contends that. the tracts. were a inn of a [ae ace 
ae United. States” at the date. of its grant, and: that the right: of purchase ae 
: _— accorded by section5 ofthe act of March 8, 1887, is not such a 
a ‘vested Hight? "as is ; aotectad by. section. 2 of the act of Angust. 3, : 


Oe a "DECISIONS ERLALING 0, THE PUBLIC LANDS. eS “fie ae 


7 1899, ‘The Immigration nt Ce ee that the iandi were 


ow not “ undisposed land of the United States” at the date of.the grant ae 


a ‘to the State, and that its right. to. purchase under section. 5 of. the — e 
act of March 3, 1887, was such a “vested right” as is within the pur- 
- view of Bn 2 of the State’s granting act, relying largely upon the 


a eases. of Andrew a ‘Billan ee L. Dd, , 834), and Clogston | v. Palmer oe 
“(82 L. De tie. — bat 
The State insists hae thie: onibiniak se filed: by. he: es com- 


ar pany. was not in. conformity. with the regulations of the Department, we 


~ had no segregative effect, and, therefore, ‘was in no sense a aa al 


of the land. ° 


: The: original | list N 0. 12 enbacad: a ‘dotal: area, ot 24, 264, 25 acres,: in 2 = | 
a liew of. which. lands as base. ‘were set: forth to ‘the extent of 24,268. 49 


acres, The selected land and the ase therefor. were not set forth — 
_ tract by tract, but in’ bulk. The: list bears the pilosa certificate | 
“executed aby | the — ae ee | 7. 
: a ee _UNrTED Srares Gao Ovrice, Siero? A 
or . er ey a ee . Crookston, Minn, ue 


Sat: We Thereby certify. inate: ‘we . have eciretully. and: critically examined. ‘the pas | 
“hes, going list. of lands claimed by the. Northern. Pacific. Railroad. Company,. under the. 


- grant to the said Company, by ‘Act of Congress approved July 2, 1864, and joint en 


a resolution approved May) Sly 1870, and ‘selected. by. said Nor thern: Pacific Rail-. 


road Company, by Chas.. B. Lamborn‘ the duly. authorized agent, and: we have 


: tested. the. accuracy. of. said list. by. the ‘plats. and records of this, office, ‘and that - | a 


we find the same tobe correct ;.and: we further certify that the filing- of said list ; : - 
is: allowed and approved, and that. the whole of. said lands. are ‘surveyed public. 


: oe “lands: of the. United. ‘States, and. within the. limit of. Forty. miles on: each: side; oe 
= and that the same are not, nor is any part thereof, returned and. denominated ae 


as. mineral land or. lands, nor claimed as. swamp. lands ; nor is. _there- any: chome- © 


| stead, pre-emption, State,’ or any other valid claim to any y portion ¢ of. said. lands: i be 


me on. file or. record in. this. Office. a, ae | | 
We further certify: that the foregoing | list. shows’ an | assessment. ot ‘the: Hees 


; payable. to us,. allowed. by the ‘Act. of. Congress: -appr oved. Suly 1, 1864; and. con- ners 


ee templated by: the circular, of. instructions dated. January . 24,. 1867, ; addressed Se 7 
by: the. Commissioner. of. the. General Land Office to Registers: and, Receivers. of. Rao. 


: ‘the United States ‘Land Offices ; and. that the said. Company have’ paid’ ‘to. the 


ce undersigned, the Receiver, the full: sum. of. ‘Three hundred and three and 80/ 100. : ; Wi 


PDollass, in. full, payment. and: discharge. of. said fees; 


The rearranged. list: contains. the following rediials. 


“Whereas, ‘the Northern ‘Pacific Railroad. Company has heretofore e, 40 alk on : 


2 ie “ths 15th day of October 1883, duly selected under. the, directions of the Secretary | a 


< of the Interior, those certain tracts. and parcels” ‘of. land ‘particularly set forth - 


ag --and described in. Crookston List No, 12 filed in the United States District. Land : he 
- Office at. Crookston, “Mi: nnesota,’ on: the’ 15th day of. October 1883, as indemnity. 2 


~ for certain tracts and ‘parcels. of odd. numbered. sections :of land within the 


- place limits of the grant. to said Railr oad Company, which: said tr acts: were Tee. | 
| served, sold, granted, or otherwise appropriated, or. not. free from ‘pre-emption ’ cer ee. 
o- or other claims or rights, at the time the line of. its road was s definitely located, 7 as e 


cae cae ae "DECISIONS RELATING TO: THE PUBLIC LANDS. il es 


: in accordance with. the. provisions of: thé Act of ‘Congres, approved: Jaly: 8a, 


1864; and of. the Joint Resolution of. Congress, approved May 81st, 1870;.which = 
lands’ so Selected. are on and within s forty miles of the, ime of the said road. L So are 5 
= definitely’ located. : is 3 ns 
- And, whereas, the Seéretdry ot the Interior. re since ‘the filing of said. above 2. ee 


a described list, further. directed that said list shall be rearranged so it shall | in- = * = hed 


_ dicate the specific loss in lieu of which. each specific selection has been made: 


“Now, ‘Therefore, to. comply: with the further. requirements of the Interior De: an ee 


ies. partment, but not waiving or abandoning any rights or claims heretofore ace = 


quired by: virtue of its selections heretofore made under the directions. of the. - 


. Secretary of the Interior, the said, Northern’ Pacific Railroad Company has. 0” 
_.. herein: ‘designated the lands heretofore selected ‘as, indemnity in: said Crookston a 


a “List No. 12 and no other lands, and has’ herein set opposite each: specific de- ; 


° scription of land so selected the. description: of the land lost trom. its grant im Dns afd, % 


aoe : place, and in lieu of which such indemnity land is selected. 


_ The regulations of November a, 1879 (6. Copp’ S ‘Land i Gene 141) . se 


=e concerning. railroad selections,. required the claimant.to file-a list. of | ee 


its. selections, which list must be carefully examined. by: the register ae = 


= - and receiver and its accuracy tested by the plats | and records of their 


: : office.” Tt found. correct, they were required, upon payment of the oe a 
es requisite fee, to execute the form of certificate above set. forth. . The cae 


e instructions to.the. registers. and receivers further. provided: 


—. Itis required. that clear lists of. approvals. shall in every case be’ rnieité ‘out. by ; 7 a 
ae you, or” required of the: selecting agents, after your examination of. the tracts 


fol Bs which you. are. prepared. to certify,. showing clearly: and without: erasure the ae es 


: description of. the lands and the. area of each. tract ;: ‘also. the aggregate : area, - ; 
properly footed in. the columns, and: set forth ‘in. the certificate. oe Saat ae ee 


As to indemnity selections the instructions stated: 


i if oa 


In the adjustment. of all, grants it” consequently becomes necessary. oo ‘mow ee 
: ‘for what lands lost in place the indemnity selections. are made, and - with. the WA ae 
view. to the. end you. will require the oun ‘to designate. the meane: tracts oe 


: ‘ for which the. lands selected are claimed. 


~The unpublished circular: of May 98. 1883. ‘appaséatly: permite ae Cees 


: - ‘a-grantee railroad company to make ‘indemnity selections ‘without » : eee 


a specifying any base’ therefor. | “This practice, ‘however, was changed : 


a by the instructions to reeiiens and receivers dated Angast. 4, 5 ABB ‘ | as 


| - 4L: D., , 90), which provided: | ee ee ee 


‘Before admitting: railroad indemnity $ selections in any ‘ease “you eit. peur Pe! | 


| : . “preliminary lists to be. filed specifying the. particular. deficiences.. for’ which a8 ie a 
indemnity is. ‘claimed. You. will then. carefully. examine. your. ‘records, tract bye 


_ tract,-to ascertain whether the loss to the grant actually exists as. alleged. Yous) °s 

: will admit no indemnity selection ‘without. a proper basis therefor. Tf: ‘you. are in Se = Cerer 
— doubt: whether the company is. entitled to indemnity: for losses claimed; -you. will a = 

= transmit the preliminary 1 lists to. this office for. a and will not Blace ee ts 


_ the selections upon ‘record ‘until directed so'to do. 


_. Where indemnity selections have heretofore been. made: without. “specification 


: of losses, you. will require the companies. to. designate. the. deficiencies for which 
ee such indemnity 1 is to be > applied before further selections are allowed, 


aes 12. ape "DECISIONS RELATING ‘TO THE ‘PUBLIC: ‘LANDS. oe ‘Tvor. ee 


: Tademnily: withdrawals previously tiiade for the benefit. ef caren: ot 


a . jallroed and wagon ‘road | companies shaving been. revoked: and the — ae 
ands restored. to settlement, the Department directed: the. following Casa 


ee “form. of procedure by: the: cireular. of pone 6, , 1887. oe Tae ea a oe 


ate 


AS. to lands covered by unapproved d sdlections: applications to make filings. ‘ia. ae | 


; “entries: thereon may be received, noted, cand held: subject. to the claim of the — ae 


company, of. which. daim: the. applicant : must be distinctly” informed and memo- a - : 


> randa thereof entered. upon. his papers. 


_ Whenever such: “application to. file» or enter ‘is presented, alleging aapon ‘suf 7 as 


| company’ 'g right of selection, “notice thereof will, be given - to the proper. cee 


. ‘sentative: of the. company, “which will. be allowéd thirty. days. after. service of. said. - : 
7 notice within which to present objections to the allowance. of said filing or entry. 9 = 


| ~~ Should ‘the: ‘company fail. to: respond or ‘show ‘Cause before the: ‘district: land 7 
ae officers why: the: application, should: not be: ‘allowed, said. application: for filing: or 


entry will be admitted, and. the’ ‘selection. held. for cancellation; but should: the = 
ol company. appear. and. show. cause, an. investigation . will. be: ordered. under. the S aa 


rules of practice to: determine. whether said land is. subject. to the. right of the ee a 


~ company to. make seléction of ‘the. same which will be determined by. the: > register ees 


and receiver, subject. to the right of appeal. in either par ys 7 | 
When appeals are taken from: the decision: of: the: register ‘and: receiver iD. this 


ne Office in the class of cases above provided: for, they will be disposed of without — . 


delay, and if the decision should be in favor of. the: company, and no appeal be 

taken, the land. will be certified to:the Secretary of the Interior for approval for 
- patent. without requiring. further action on the: part: of: the company except the ~ 

- payment. of. the: required: fees. . Tt the . decision should. ‘be: adverse’ to. the. com- a 
- pany, and no appeal-be. taken, the selection will. be. canceled and the 2 filing < or 


Puli entry allowed subject to compliance with law. 


In the case of Northern. Pacific Railroad Colopany. et al. wv. yoni 0. . = ‘ 
“ Miller decided : fb 1, 1890. ces L. D., nd), the Department: s said, vate 2s 


ee page 2s Bede de, eee ee 
ae The. Joss. ‘to. its: grant’ in: the manner: “prescribed. of a tract: or: “tracts of jand Ri | me ; 
. “corresponding to ‘those. which it. claims as: indemnity. is, under. the. stated: Lrg oes 
'... Nisions of its grant, an essential. to. the right. of the. company, to. SO select. ee a 
That such losses ‘should first: be shown ‘to the satisfaction. of the and depart. ee ie 


ee ‘ment, is” ‘obvious, - for’ otherwise | ‘the’ ‘indemnity claimed. therefor ‘could. not 


ee properly be selected under the rf ‘direction. of the’ Secretary of the Taterior’ »* or in: 
; : other ‘words, in accordance with the act of. 1864, supra... 


In the same ease upon : review: — L. ea 428) decided November 13, | an a 


a 2 1890, it was ‘said, at page 429: 


. “While, as between. ‘the government a and the’ ‘company,. “ine practical ‘effect would a 
4 be. the same, where. indemnity. was allowed in: bulk for.an equivalent: quantity | 
of land lost. in: ‘place,. as. where. indemnity. was. allowed tract. for tract,. yet ‘the 


oe individual rights of the settler can eee be: ascertained and: eee by the: a - 


~ latter mode... ae ae ; seiitase wie PRET, ee, | 
ae ~The valing in n the Miller « case was the firet spscifie requirement t that | 
to the selected: and base lands should be set forth tract for tract. 


aoe MeL "DECISIONS | RELATING TO THE PUBLIC TANDS.. oe 138 en. 


ae Northern. Pacific ‘Railvoad Conipany’ v. Wolfe (98 1 L. D, 998); : Co: 


ae - it was. held that an. application to make entry of land: embraced: ee as 
a ~~ within a prima facie valid ‘railroad indemnity-selection was properly ere 
_.. rejected, and that. the. applicant gained nothing by an ‘appeal Tom 
such rejection. ‘In Falje v. Moe (28 L.D. , 871), it was held that. ch eee 
: he application, to enter: lands. included ihn a. pending» railroad. iIn- ee eee 
os _ demnity selection made in accordance- with: departmental rulings = = 
"then in force conferred no’ rights upon the applicant under the circu-:- 
var. of September 6, 1887, supra, “where he did not. attack the validity’ 0 


ao of such selection, al that: no rights were gained by: an. \ appeal from es - 
eee 1 rejection. of an application. sO presented... ey kn oS 
From the above. résumé of the Department’s se ese aad a eh 


judications concerning ‘railroad: indemnity ; selections. it can. not: be” See be 
~~ questioned that the original. indemnity selection in this’ case “was. ie. 


conformity. with the. existing. departmental regulations, and segre- 
: gated the land.» The circular of September. 6,.1887, was enacted: The. 
view of the situation. created. by the. practice. ‘of. making unauthorized Ft ee 
a withdrawals of. land within indemnity: limits. It. simply. permitted | 
an application to enter lands covered’ by. a pending indemnity-selec-: © - . 
tion to be filed. where. accompanied. by. a. challenge tothe validity. of". 


the. selection, the. indemnity. selection still ake mal a. bar to all other : 

-. forms of application.» | | 3 ee aes 
A railroad: indemnity. eeleciony: ene in ‘aocor tiie: with. de- - 
partmental regulations — and accepted - and. recognized by the local 


_. officers, segt egates the land. covered. thereby, during ‘its: pendency, 


'* from other’ application. or: entry. | (See Santa Fe Pacific Railroad . 


| Company, 33 L. D., 161; Holt ». “Murphy, 207 U.S.) 407; Weyer-“— a 
q ~ haeuser 2. ‘Hoyt, 919 Ue "S.: 880.) The tracts here involved, ‘there-. 
oe fore, were: not‘ bs ‘undisposed. land of. the United States’ » within: the? 0s 
: meaning of the act. of August. 3, 1892, supra, and: did not fall. within. oe 


= the grant to the State of. Minriesota: made: by. that act. The fact: that. :. ae 
the selection was later canceled did not cause the. grant.to. attach, but. 


- - the land. became. public. -domain,. subject. to. diqpoatbign. under the — 
i - proper. law: (Andrew: Je Billan, supra). ee ee 
This’ conclusion is. also in: harmony with ‘the. legislative” history oe 


a | of H. R. 929. 5d: Congress, which became the act of August 8, 1892. a7 ae 


. - The House. Committee on, Public Lands  teported, House e Report 6 694, pene oe - 
Rtas: Congress, Ast. Session) +. aes he hae a 


ee ak. The: ‘following. are ‘the facts upon ‘which ‘the committee bases its, ot i a 
a ‘mendation : : oe ae 
a “LY This. park: in. question's was - ‘authotidéd: — an ‘act of the “Tegislatute of ee 
me the State of Minnesota, “passed and approved A, D, 1891. ae oe Rae 
+ (By. The general: ‘purpose ‘of said’ act. would ‘seem. to be to preserve | as: far eo ee 


ae possible the forest area ‘at the head. waters of the e Mississipp! River: "from ee oe : 
oe and create: a forest park. ee a a ie a cae ae 


a ee DECISIONS RELATING TO THE PUBLIC. ‘LANDS. mee e 7 [vot oe? 


(3) The a ar ew authorived comprises about 20,000 aorés; about 3, 000 ees sot 


Le ap railroad . companies, about .1,500.to the State; about 10,000 to private are <o 


a: i dividuals, and about 4,000 belonging to the United States.. 


The lands are situated around and embrace Lake. Ttasea. atid 4 a ibe of ae 


| small" lakes” ‘and streams. constituting the sources of the. Mississippi: River. in. i a 
the State. of ‘Minnesota. The only land of. any real value has already been iy a 


taken by private individuals, and that remaining, the title of which As in, ae Se 


| He United States, 48 of: very little VUES re 
The State has already: acquired. title - ‘tO. the lands Giohed: ba the ‘pailrouds a 


sh jor. a merely. nominal sum. and is s rapidly acquiring, the title to that owned. by 


eee private individuals. . 


oo Your. committee are of opinion ‘that ‘Hie: ‘purpose oe the legislature of “Min 
- nesota ‘was a. laudable one and’ should De. Pomel ess We ‘would: therefore 


a ‘¥ecommend that the bill pass. 


“The: ‘report’ clearly indicates that thie purpose 2 of ‘the vee was to pe 


a grant to the State of Minnesota merely the 4 000. acres of unappro- 


. priated public ‘lands, and to except. from the grant lands already — 
_ “taken” by private individuals or railroad companies.; — io 
- The action of tle Commissioner in dismissing the State’s protest 
_-was correct, and: the. Immigration Land Company’ Ss purchase should 
be approved, in the absence of other objection. Fe re eh ae 
The. decision. of the Commissioner ‘ 1s 8 accordingly afirmed. 


"STATE oF MINNESOTA v. _ TMMIGRATION LAND co: 
“Motion. ‘for. rehearing ‘of: ‘the. ‘Department's: decinion: of San 29, : 


1916, 46° L.. D.,-7, denied. by I First Assistant ss Vogelsang a 
‘September 30, 1916. oe 7 


_ FRIEDRICH 1 v . DUCEPT., Ce 


ae - a 7 - Decided February. 3, 190%. 


Pa Torr ‘Mooiwrany: TapiaNs—-AtorENT Sureorron-Sreniea nv ‘ieee. 


~The filing of a Turtle Mountain Indian selection, ‘accompanied by’ the. me cn 


- certificate of the Indian agent or Indian. Office as: to the. qualifications’ of: 


. the. applicant . (see Department instructions. of August 2, 1915,- ‘in cod L, ‘D, oy 
' 999), segregates: the land’ from: other. disposition. . ye i has, 
“Certmicare, OF InprIan. A GENT—-PRESUMPTION: ‘WHEN Nor Foun. 


When the contrary, is “not: shown, it ‘will be assumed that. there cae been ey ‘ . ae 


- pliance with the requirement. that: the Indian ° agent or. the Indian’ Office’ 


. Shall furnish. a certificate that the ‘Turtle Mountain . applicant. is entitled a os 


to. allotment. pe eS i 


Sa 4 DEparTMENT ‘INSTRUCTIONS, OF. “‘Avevst 2, 1915, 


_ Under Department instructions. of August: 2, 1915 (441 L D, 999), like oe 


__ gative. effect is given to allotment selections on the public domain under. e _ 
_ the fourth section of the General: Allotment: act ‘of February 8, 1887. (24.000 
os . Stat, 888), as is given under the Turtle Mountain Indian Act of. April: 21, be. re 


_100¢ (82, Stat., 189, ee 


: 6 ee DECISIONS ‘RELATING TO THE ‘PUBLIC. LANDS. | eee 


oo Hownsrean “Appiroation | IN, Gomittroe! Wir INDIAN ALtomaeent | SmcxotiON ute vie 


- Brrect OF. (CANCELLATION OF. SELECTION.: 


A homestead application. for land. segregated by. an Indian allotment ‘selécs. Fite ee 
- tion, and. rejected. for’ that. reason, has no further ..vitality, and a later 9: 7° 

, - determination that the Indian was. not qualified to take the allotment. will, 2". fete 
— not rehabilitate the homestead application, Although’ the jand ‘becomes ml 


- again. subject: to. entry. 


oe Toe First Aisistant i Secretary: 


Minnie F riedrich appealed from. Caiiniceidner's ae ‘Of “May. a Bee 
ae a 1916, ‘rejecting her homestead. application. for the NE. 4, Sec. 28, = 
Bia lee 385 N.. R: 56-E., M. M., , Glasgow, Montana, because of conflict: with Pere 


a ‘Indian: allotment. selection made under the Turtle Mountain act: ee 


sae April 24, 1904 (83 § Stat., 189, 194), 4 in the 1 name of William F Francis : — S 


. Ducept. | 


“February 25, 4910, ‘Penry Dueept filed aligtwient t dpplisaon ose ; ; oA, 
fi his: minor. ‘child, the said. William: Francis. Ducept, which was 


“suspended. for: nonmineral: affidavit. - ‘Nothing further is shown upon 
the records of the local land. office as to said application, | and the 

ane with. accompanying: papers, -appears’ to have been lost... 3 
> September 21, 1915, Minnie Friedrich filed homestead: spelitauon : 


for the land’ in question, ‘which was suspended by ‘the local land. 


- officers the day it was filed because. of. conflict with: Indian allotment ok 
: application 08241, and was re] jected. by § said officers December 8, 1915. a 
_ Appeal was ‘akan. by the homestead. applicant, to the General ‘Land : 


Office from this: rejection December 8, 1915. cas 
‘Nothing’ further. appears - tO. have. been. fone in: 1 peapect: to. the Pee 


as a rancis s Ducept. 


Indian allotment ‘application | until November 3, 1915, when, in’ 


"response to inquiry of October 15, 1915, the General Tatid Office 


advised : the local. land | officers. Hint no. such application . had. been. : . 
. received in that office. ‘Upon request for instructions by. such. officers, oe 
~- the: General Land. Office required. the. filing ofa certificate from the. 


2 Turtle ‘Mountain superintendent showing the. qualifications of the. > ae an 


: ‘minor child, William: Francis Ducept, to ‘take an allotment. under a ae 
the act’ of ‘April 91. 1904, ‘and. nonmineral affidavit covering. the NE. lee 


SE of Section 28, T. BD. N,, Re 56_E., ‘and a new. allotment: application. es 


- on behalf. of said. child” in Tiew a the: one lost:. This. Tequirement © a & 
was fulfilled, and the. superintendent’s certificate and the. nonmineral = 


affidavit were both. filed December 3, 1915. The certificate is dated. ee 
oo December 1, 1915, and the affidavit. “August. By 1910, ‘showing ag. toi.- 2 os. f. 
the latter’ that some: attempt. must have been made: to comply with = 
the rule. laid upon Henry. Ducept as to the filing of such:affidavit.. = 
nee The - new. allotment. application. in. liew of the. original. one that was ae oe Ba 


a lost. was. filed. February’ 14, 1916, and. was. executed . by: Virginia — 
a Ducept as head of Boe i on behalf « of: her minor: child, Wa ee 


oy 16 ee 2 "DECISIONS RELATING 10 THE PUBLIC. ‘LANDS. a Won a 


May. 3, 1916, ae Genceal: Gand, Office: ib a appearing ‘that: said E 


minor shila was. born i in 1907) held. the allotment application in his . 


— behalf for rejection, in view of: ‘Departmental | decision. of January ae 


: #0 Bs 1916, in the case of Voigt wv. Bruce (44 L. D.,.524), that a child ~~ 
bes born’ after’ October 8 , 1904, ‘the, ‘date the. Turtle Mountain act. Of... 4 


: ts ; April 91, 1904, was ‘ratified by the Indians, is not entitled to allot- ae 
eg re ment thereunder. on the public domain. © e 
May 9, 1916, the General, Land. Office. rendeced. dosision: on *Niansé ae 


oe 2 Piearich’s’ appeal, sustaining the action of the local officers in- re | 


ava. ~ jecting her. homestead application: ‘for conflict: with the Indian. allot- 


a - ment. selection. That. office found that: with. the selection | was: filed a 
: ua the certificate ‘of. the Indian® ‘superintendent that. the allottee. was ae 
ae qualified. to: ‘make an. allotment. on the. public | domain. ‘under the act 


os of April a1, 1904; that. under Departmental. instructions of August es 


ig - : 2, 1915. (44 L: D., 999); said. selection segregated. the land, and that a3 
aa “said land was therefore not subject to entry. at. the time Minnie 7 


ae : \ Friedcich filed her. application. Her appeal from said’ decision | Pe 
no of the General Land Office brings the. case before the Department. | Paes 
‘It must be assumed, the contrary not appearing, that the allots” oe 


a ment: application filed. by Henry Ducept, February 25, 1910,. for. ‘his. mi - 
-, minor ‘child, William ‘Francis Ducept, was ‘accompanied by @ cer- 


- tificate from. ‘the Indian agent that the said child was an Indian oe 


_* entitled to an ‘allotment ‘under the act. of April 21, 1904, as it. ‘was? 
the’ uniform practice: ‘to. ‘require. such certificate. with all Turtle. 
oo Mountain applications... The only purpose ‘or requiring | a new appli-- 
~ eation to be filed: was to replace the’ one lost, which did not affect 
vee the: -segregative. effect ‘of the original application, as. shown ‘upon. - 


the records of the local land office. The filing of: a ‘Turtle Mountain. — eo 


a ; : . selection, accompanied by the required certificate of the. Indian - ee 
agent or Indian Officeas to. the qualifications of the. applicant, has. 
“eS -always been regarded as. ‘ségregating the land: from other disposi-. ee 


tion. Departmental. instructions OL August: 9, ‘1915. (44 Le cD. , B09) 5 ve. 


| but make’ ‘applicable’ the ; same: principle’ to. ‘allotments’ on’ ‘the ‘public. ae 
> domain’ ‘under the: fourth section of. the general allotment: act Of eS 
fe February: 8, 1887. ‘The. fact that the Indian allotment tape ation a 


- - | ; Mouiitain act. of April’ or, 1904, by decision: 3 in the. case of Voigt: ®. — . 
oe Bruce, can. make no- ‘difference. Regardless: of. the fact. that: the ne 


i Indian allotment application. must now be: canceled, such. applica-_ nok 


.. .» tion -or selection, being at the.time’ ‘coniplete, except. as toa minor. bens 
ae curable: omission, “under the rule j in force at the time as well as: ‘since, 
“the. Voigt v. Bruce décision, had the effect of segregating the land... ° 
"That: decision was: ‘pondered long. after the filing of Minnie Fried- .. a 
eo Tich’s | homestead ‘application. ’ Hence. the action. of the local ene near 


ee ae es "DECISIONS ‘RELATING TO THE PUBLIC LANDS. & ee a 


ae ond dhe Generel: Land: Office - in rej jecting: saa homestead 
application for conflict: was: proper. and is hereby affirmed. oo, 
. There would seem to ‘be no reason: why, upon’ the eifoclinuene of the. 


: : ; adi allotment application and in the absence of adverse claim‘or. 
- other: valid objection, Minnie Friedrich should. not: be permitted to. 
file new homestead’ application for the land involved or: refile ‘her 


— ‘Wernipnkwai= Paonnca ‘nomev—Lans Dxcerr. 


oe original application as of the date the Indian allotment. application 7 " ee 


= As ane poe ther records OF. ape local | office. oe oe 


HENRY HILDRETH On Rehearing). 
ace "Decided February 5; 1911. gee 


Ss 


_N oumineral lands embraced within: a. lawful desert-land entry. duly maintained . 

| and. subsequently included, within the boundaries ofa petroleum reserve are. 
excepted from the operation 0 of the. withdrawal by ‘the act of June 25, 1910 
(36 Stat., 847). ee | | a 

a Proor. AS TO. ‘Cuandotm oF <Lae—Uneaitaiorin PATENT. | 

Where there is no evidence. or: allegation that ‘at the date of final proof and - 
“payment: the. land was. mineral in character; and: where there. is nothing — 
- before the Depar tment: warranting further investigation. as to the character | 
of the land, ‘unrestricted: patent. will issue notwithstanding the. fact that the. 

7 land is: within the exterior limits of a withdrawal made after desert, entry. 

| Phin DEcIsion: ‘VACATED. | : eee 

| “Henry Hildreth, 45 Ta. D. 464, ‘vacated. 


ot VogEtsane, First. Assistant Secretary: 


‘This isa. motion for rehearing, by ca Hildxeth, in: ie matter of. 
= Departmental. decision of August.31, 1916. , sustaining the action of the | 
~ Commissioner: of. the General. Tiand Office, dated February 29, 1916, 

denying his application for classification as: nonmineral the inna: em- - 


: : _ braced in. his desert land entry 01995, for the NW. 4, Sec. 18, T. OC TS. 
R23 E., ,M. D. M., ‘Visalia land dictrict: California. 


The. desert land entry in this case was. made Novesber 3, 1909. 


: ; The lands were thereafter. withdrawn, under the. act of June 28 1910" | 
-.(86, Stat. 847), and by. Executive order. of September 14, 1911, were - 
~~ included ‘in petroleum reserve No. 23. On May 6,.1913, ‘Hildreth: sub- 


. ~ mitted’ final proof, which was. accepted as showing suficient compli- eo aoe wee 


ance with the desert land law. On Séptember 16, 1915, the entryman. 


a applied. to have the lands. classified as nonoil, and ‘nongas-bearing.. 


This. application. was denied by. the Commissioner, February 29,1916, 

and the entryman was allowed to. apply for a. hearing, at. which the | 
_ burden of proof was to be placed upon him to show that the land is : 
_ not oil and gas-bearing i in character. | ‘Upon appeal. ons action was: 
7 affirmed by the Department, Angust § 31, 1916. 


4587° it —vor 462 


“ ‘ 
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The entryman ee now ’ filed a motion i for rehearing, vith an ule | 


: es : cation for the i issuance of an unrestricted. patent, in which reference - 
ig. made to the case of Fritz Hilmer, involving Lander, Wyoming, oe aks 


homestead. entry 0571, decided by the Department. July 26, 1916, in 
which it was found that the land was’ not: mineral. in: character and os 
_ that. the entryman was entitled to an unrestricted patent. . en 
In his. application. for reclassification the: entryman in. Ane case) 


Fs * valleged. in support of his contention that:the.land is nonmineral i in of 


| character, that a2 well bored by the: Union Oil Company four miles_ | 


oe west of the land toa depth of 4,000 feet had been abandoned. without ; = 


: finding oil; that a’ well 14 miles’ north of the land was bored to. the. o. 
depth of 1, 000 feet. and that no mineral was discovered ; that a well, 


- bored in section 6 of the same ‘township, to a depth of 1,800° feet, 


failed to disclose any valuable mineral; that other wells bored’ in’ 


~ gections 9 and 16 of said township. Mee failed to" develop mineral. 


> “There was also” submitted with” this: application an. . ‘affidavit of |. | 
Paul M. Paine, an engineer in “oil- “mining: operations, of wide. -expe- See 
rience, to the effect that wells drilled in. the. vicinity of the. lands 


had been carefully watched by. him. and that such wells had not A 


: ~ disclosed the presence of oil or gas, and ‘that from. surrounding 7 


et: developments he was satisfied that the land involved contains no oil, a 


gas or other valuable minerals. This showing. ‘was. referred . to. 


: a the. Geological ‘Sur vey, which reported. to the Commissioner. that | : . | 
: the same was not sufficient to. prove the nonoil character. of the Jand. is 


On August 81, 1914, F. Oskar Martin, a mineral inspector of the. 


7 General ‘Land Office, submitted a report tothe effect that the 


a ~ ‘claimant had- complied with the ‘desert land: law and that the land ~ 7 


Was. nonmineral in: character. . ~'This*: report - “was. based | upon what 2 
appears to have been a very. careful field: investigation and is: pred-— 
—.. jeated upon a detailed statement as:'to the’ “geological conditions 

es existing within the area. The > report, also ‘contains: the —: 


statement: 


“When - he. first oil ‘development started ‘in ‘the ‘Lost Hills District in iauee nee 


“ early part of 1911, I concluded after ‘a field. examination that petroleum might a 
-- be: found. within. an: economic depth and beyond the.then existing petroleum —~ 


reserve, and I therefore recommended, on July 27, 1911, that-additional lands ~ - 


: * to. the southeast of the existing reserve’ be withdrawn. This recommendation ~~ 
was approved, but the U. S. Geological Survey enlarged and-added more lands, 


a among . them: this entry. in question, to the reserve as recommended « by | me, - 


-.-- and the so‘enlar ged | reserve was. spromilgatod oe Executive order of September ae 


ee 14, 1911. 


: This report was J vaferved to the Director’ of the Geological Survey | 
| who, on August 23, 1915, ‘replied as follows: a or 


The information at. hand, inéluding ‘that. submitted by: your office, has been - 


considered but is not conclusive that the land which is. included - ‘in, an. out: 5 = 


: ing . — | DEOISIONS RELATING TO THE ‘PUBLIC: LANDS. - = : 19. 


"standing petroleum withdrawal; is. " nontnineral in. -character., “There is s nothing : 


‘in the: ‘Survey records to indicate that at date of entry the. entryman should: : oe ae 
“have known of the possible. mineral character of. the land, and at.date of final © 


- proof the: outstanding. withdrawal seems ‘to have constituted the only notice 
to the entryman’ of possible mineral. character, Mig 


“The Jands here involved were withdrawn under act of June 26, : ae : 


“1910 (36 Stat. 847 Ves which provides: 4 


That. there. shall be: excepted “from ‘the force and effect of any. withdrawal bar : ae 
2 : “made ‘under. the. provisions of this act all lands. which. are, on the date of such > oy 
: withdrawal, embraced in. any lawful ‘homestead or desert land. entry theretofore mer} 


made, or: upon which ‘any. valid settlement. has been made and. is at said date 
ee maintained and perfected pursuant ‘to law. : 


~The act of J uly 17, 1914 (88 Stat. 509), peri agricultural sr eatey es 


of lands: withdrawn, classified, or reported | as. s containing oil. and 
certain other minerals, and provides: _ 


ae, - j “That ‘nothing herein ‘contained shall be held to jeoe or r abridge the , right to | 
present and have prompt consideration of applications to locate, select, enter, 


a or. purchase,. under. the land laws ‘of the United | States, Jands’ which. have been _ : : : 


withdrawn. Or: classified as” phosphate, nitrate, potash, oil, Zas, . ‘or asphaltic : 
; mineral lands, with a. view. of disproving such. classification and. securing: ‘patent oi 


without. reservation, : nor shall. ‘persons who. have located, selected, entered, Or? : 

| purchased lands ‘subsequently withdrawn, or classified. as. valuable‘ ‘for. said ee ee 
~ mineral, deposits, be debarred from the privilege of showing, at any time before 
~ final: entry, pur chase, or approval of selection or ‘location, that the lands entered, 28, ne 


selected, Or: located are in fact. nonmineral ‘in character. 2 


Paragraph i of the: aeiiatiohe under ‘this s act (441 L D. 8) + - 7 : 


_ provides: ee 


ve withdrawal or. classification - will be. ‘deeméd | prima Fine evidence of the be 
_ - character ‘of the land covered thereby for. the purposes of this act. Where any — 


nonmineral application to. select, locate, enter, or purchase has. ‘preceded the 


| withdrawal or. classification: and is” incomplete and :unperfected ‘at ‘such. date, - . 
the claimant, ‘not then: having. obtained a. vested ‘right in the land, must. take 0 Oe 
‘patent with a- reservation or sustain the burden of showing at a hearing, if one es 


be. ordered, that the. land is in fact. nonmineral in character and therefore 


erroneously. classified or. "not of the character "intended to be included. in the he” = : 


~ withdrawal. aoe rae Ses BS oa | 
Therefore. where land hag been witidbawn or eee upon ie 


; judicating that it-is mineral in character and the Government con- 

- tinues to assert that it does in fact contain valuable mineral deposits, © = 

an applicant who seeks to hhave such land declared tobe nonmineral ==. 

= ~ must sustain the burden of proof at a hearing had forthe determina- 
- tion of that. question. The case under consideration does not, how- - mee 


a ever, occupy such. a status. The entry was made long prior to the ~ 


petroleum withdrawal. The act of June 25, 1910, supra, under which | ; 


- the withdrawal was made, expressly excepted from the operation of 


the withdrawal. lands embraced i in any lawful desert-land entry there- a 


_tofore made, where enttyiman should: continue | to comply" with: the, 7 


20 . ce "DECISIONS RELATING TO. THE PUBLIC LANDS. = “Tron 2 


low. Te. appears s from the record that Hildreth did continue to es = 


i. ply with the law ;.that he has made the nécessary expenditures, sub-. - 


“mitted proof thereat. reclaimed the area prescribed: by . the desert- 
land. laws; and Otherwise: fully complied. with those statutes. There- 
.. fore, the withdrawal has, under the express terms of the act, failed 


to attach to the land embraced in. his said’ entry, if the lands be of. é 
the character. subject to acquisition. under the desert-land laws. a 


. If prior to final proof and payment a. discovery of valuable mineral 

pa had ‘been. made upon. ‘the. land, entryman would, irrespective of the: — 
| withdrawal, and of the act of June 25, 1910, supra, upon proof. of. . 
the fact, have suffered the cancellation. of his: entry, unless he came . 


- within and accepted the remedial provisions of the act of July 17, aes 
1914 (88 Stat., 509). Such is not the fact in this case. As hence a 

_ before related, not only is there no discovery or allegation of dis- 
covery of mineral upon this land, but the Geological Survey reports _ 


that at time of final proof there was no evidence of its mineral char- te 
~ acter, ‘unless the mere withdrawal constituted notice of that. fact. . AS 


- ‘special agent. of the General Land Office Teports that the land isnon- 


mineral in character. ‘ Both of these reports were made subsequent to 
'. the withdrawal and the submission of final proof. The case therefore 


- does not fall within the rule and practice governing the discovery oleae 
mineral. upon, lands prior to final proof, nor is.it. analogous to entries: 


a made upon withdrawn lands. It is an entry upon nonmineral lands _ 7 
and. excepted from the withdrawal. by the express. terms of the: said re 
act of June 25, 1910. Therefore, i in view of the foregoing, and basing oe 


-_ the decision wholly upon the facts and circumstances of this case, it — ; 


is, held that the entryman 4 Is entitled to an 1 unrestricted patent FOE the | 


; = land entered... 


aes Pe action. 


_-. The motion fae Peleetae is: et, prior Departmental decision o 
/ vacated, and aa case returned to the General Land 1 Office for appro- 48 


a. B. ‘NICHOLS AND cy SMITH (on Renessing) oe 
| Decided February a re 


aig! Muvine Locations: IN Nita Formgrs—JURISDICTION OF ‘LANp ‘Deeawunianea a 
The land. department has. full - authority. to. inquire’. into . and determine the. 7 


2 validity of mining locations in National “Forests, notwithstanding es i a 


locators have not applied for r patent. 


Ducrs1on -REAFFIEMED. 


Rule announced in case of H. ‘BL Yard et at., 38 L, ‘D. 59, reaffirmed. : ee Z 
- Voornsane, F rst Assistant Secretary: on ae 


The. Solicitor for the Department of Agriculbare lithely & aa an nd ee 
: filed a motion for rehearing 3 in this case, involving | the Meadow Nos. ae 


tH a See ae 7 _ DECISIONS RELATING TO THE. ‘PUBLIC. LANDS. Pat AA ee 


ret and, 2 seer mining ee covering 320 acres ‘within the: > Wallowa. ae a _ 
National: Forest ‘in. ‘Townships: 5: and 6 Be ‘R. 43 Bs Ww. M, La foe cas 


| Grande. land district, Oregon. - 


In unreported Departmental decision of October 2 24, 1918: [Ee vise we eee 
a Re B. Nichols and Cy Smith], it was held, that, as between. the Gove 
ernment and the claimants, the courts and not the: land: department eae 
— had exclusive jurisdiction to. ‘inquire. into and determine the. validity. is 


’ ofta, mere mining location... The decision in the case of H.H.-Yard) 7 


(88 L. D., 59), and all others of like import were expressly: overruled. ee 
_ The ‘Governimént: proceeding’ herein’ was. ordered dismissed. ° Pe ee 

| - Because. of. the gtavity. of the matter’ and ‘the cpendency | in 1 tha i) - : 
_ Federal courts of certain. cases touching. the. jurisdictional, question, 
it has not. been. deemed advisable. heretofore to:act upon. the pending: - 

| motion., The Department. of. Agriculture has: lately pointed. out that. 

in two cases the Federal courts have declined to interfere with pro- 


ceedings pending’ before the land department. affecting mining loca-_ 


tions, ‘and has. urged that. public. interest, would seem. to. Peale that. oo 


action be taken. The. suggestion. made is persuasive. - ao 
The: Department has had its attention sharply directed ne the i im: > 
portance of the question | presented. “Tt ‘has- again reviewed: the — 
fundamental. basis for support. of. its. jurisdiction. By. specific statu- 
tory provisions: contained in Sections 441, 453 and 2478, Revised. - 


_’ Statutes, the: Secretary of the Interior and. ‘the Commissioner of the: re - 
‘General Land Office are: vested with power and’ authority to execute 
and enforce all of the. public land laws, including. those_ relating. to” 


mines. .When the. administration. of the national forests was: trans-— 
ferred to the Department of ‘Agriculture by the act. of February 1. 


1905 (38 Stat., 628), Congress provided. that. the Secretary | of that | 

‘Department should execute or cause to be. executed. all iaws affecting =~ 

the public | lands within the national forests, “ : ‘excepting such laws as: 
- affect: the surveying, prospecting, locating, appropriating, entering, eg ae 
: "relinquishing, reconveying; certifying, or ‘patenting: of ‘any of C1 ( | 
lands.” This was an explicit. Congressional announcement that all 200 0: 
those laws. covering prospecting, locating and. appropriating | areas, 7 


within the forests. should continue. to be. executed ¢ as. s theretofore by 
| the Interior Department... Be es 


‘In the case of Low e¢ al. v. 1. Katalla , Company (40 L: D. ., 584); Gk Cpe ene 
‘the question was presented. as to whether an issue as to the. character 

~. of land was. for. the. courts in. Alaska’ or for the jand department! to Be oa, 2 

determine, it was held (Syllabus) :’ Sn : ede eee 


The jurisdiction of the land department, in all matters involving t the sa cin 


of. the public domain is plenary and exclusive except. where specific legislation’ . ike} 


7 has made the adjudication of:local tribunals: auxiliary to the broceedings ash : Si hg 
ot the. land Soper nent connected with. the acquisition, of title. © aes a 


E 22 “ . | DECISIONS RELATING TO THE PUBLIC. LANDS. " fro 


This principle: with respect to Alaska has: nea audi i the “ 


courts in the cases of Nelson:v. , Brownell. oie nia acd and Dasdley::.. 


- . = | w ‘Brownell (199 Fed., ey 


ie The United States Sa Court. te on- numerous; cs aia,” 
commented» upon the peculiar: functions. of: the. land Sscicmen os 


- The. following excerpts. from its. opinions are’ apposite: : 


“The Constitution of the United States declares that Congress shall have power oa 


— to. dispose of and make all needful rules and: regulations respecting. the territory | oe 


and. other property: belonging to the United States. Under ‘this provision the _ 


gale of the public lands was placed by. statute under the.control of the Secretary” — 


ie ke OR the Interior, ‘To aid- him, in the’ ‘performance of this. duty, - a ‘bureau was. 
a created, at. the head of: which is: the Commissioner™ of the General Land Office, —- 
eo with: ‘many: subordinates. . To: them,’ as a special. tribunal, ‘Congress ‘confided: The es. 
ey execution of. the: laws which regulate the ‘surveying, _ the selling, and: 1 the general es | 


~eare’ of. these lands. 


_ Congress has. also: enacted ; a aystem of laws by, ‘which ‘tehts: to. ieee. fonds a te 

1 may: be. acquired, and the title of the. government conveyed. to the. citizen...-This |. 

-eourt: has with. a strong hand upheld the doctrine. that: 80. long as the legal title: 
to these lands. remained ‘in’ ‘the United States; and the proceedings’ for acquiring 


_ it were as yet. in fieri, the eour ts. would. ‘not ‘interfere ‘to control the: exercise’ of | 
- ‘the power. thus. vested in -that: tribunal. To: that doctrine: we: “still. adhere. e 
=A [United States v ‘Schurz, 102: 0. 8., 378, 895.) | Fe ree a Oar 


The public domain is ‘held’ by the. ‘Governient: as. s part’ at its ‘fri. ~The: Gov: 
. ernment: is charged’ ‘with ‘the duty. and clothed with the ‘power to protect: ‘it from. 
trespass” and: “unlawful appropriation, | and: under. certain - circumstances, : to. 


invest. the’ individual citizen. with the sole. possession of. the. title’ which. had. till aga") 


then been common to: all. ‘the ‘people as ‘the beneficiaries: of. the trust, [United. 


States 0, “Beebe, 127 U. S.'888, 342.) 


“There can ‘be,. as. we think, no. doubt that: the eeucear Administration of the ia 


forest reserve ‘act, and also. the determination: of the- various. questions. which . 


: may. arise thereunder ‘before the issuing ‘of any patent. for. the selected. lands, 


'. are vested in the Land Department. ‘The statute of 1897 does not in terms. 
refer: any: question that: might arise under. it.to. that’ department, but. thé sub- | | 


a ject. matter of: that. act. Telates. to the: relinquishment of: land™ inthe. various: 58 


iy. _ forest. reservations to the United. ‘States, and to the selection of lands, in.lieu 
monet thereof, from. the ‘public lands. of. the. United States, and: ‘the. administration of os 
_ the act is to be governed by. the general system’ adopted’ by. the: United, States _ 
- . for’ the ‘administration of the. laws - regarding its public lands. Unless taken 


: away -by some" affirmative. provision - of law, ‘the: Land Department. has: juris- 


oe diction over the subject. Catholic Bishop v. Gibbons, 158 U.: 8.- 155, 166, “167. oe 


: : ‘there. is. no, such law.: [Cosmos Co. vo Gray Hagle Co., ‘190 U. ‘8. 801, 808]. 


| AS is’ said in ) Knight V.: Unitea States Land ‘Association, 142 U 8. 161: a 
_ ‘The Secretary is the guardian of the ‘people of. the’ United: States over the : 


i‘ : publie lands, The obligations of his oath of.office oblige. him to: see:that. the. law 7 


ep ‘carried out, ‘and that none of the. public. domain is. wasted or. is. disposed. of 


to a party: not: entitled to it; He represents the Government, which isa party its a 


in interest - in: every case” coe the surveying and disposal of ‘the: ‘Public - — 

lands.” fs ages 
: “Congress has. éonstitated’ ine’ Land: ‘Departingnt under’ ‘the ‘supervision and ake 
a conieol oft the Secretary ¢ of: the Interior, a special tribunal with judicial func- a. 
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: tions, to whiebsi is ‘ecnfided the: exectition of the laws which regulate lie opitetiads ar. 


_... selling and care and cipoatan of the public lands. Ee side on Co. v.  Hiteh- aa coe 


oo cock, 190 U, 8. 816, 824.) 


But. what: we. do ‘affirm and reitérate | is: that power: ‘is vested. in ‘the Depart: fee” Ee 


- ~ ments: +0 determine. all questions of ‘equitable: right or title, upon proper: notice 
, _ to the. parties: interested, and. that the courts must, as a- general rule, be resorted a ea <a 
to only. when the legal. title: has passed: from the Government. When it has So. 0 eon 

-. passed the litigation will proceed, as it generally ought to proceed, in the locality 


Hig - where the: property. is. situate,' and not: here; where: the administrative’ eae ae ee. 
oo of: ‘the Government are’ carried: on. [Brown ve “Hitcheock, 173 U. Ss. 473, 478.) | 


“In Knight 2 2. United: States Land’ “Association, 142, U. Ss. 161, ‘the. ees ced — 


ae power of. the, ‘Secretary - ‘of the Interior. over. all. matters relating. to the sale and. ee 


disposition - of. the public, lands, the. “surveying” of. private land claims. and ‘the: wee 


.S issuing of, patents thereon, and, the. administration of the trusts devolving upon * Age 


. respecting the: ‘public domain, was fully. considered: and. numerous s authorities 


aN - cited, . It was, declared. by: Mr. J ustice. Lamar, speaking for. the court, that-the. _ 
Secretary. was clothed. ‘with plenary. authority. as. the supervising. ‘agent. ‘of: the. 


aS : ight other va might then have. 


. government: to do. justice to. all. claimants, and. to. ‘preserve. the. rights. of. the | 
-peoplé, of the United States, and that he could exercise such supervision. by. 
direct orders or. by. review on appeal,. and, in the absence. of statutory direction, : 
prescribe: -the mode in. which it could be exercised. by such rules and regulations ) 
as-he° might adopt.” -[MeDaid v ‘Oklahoma, en rel, Smith, 150 U. Ss: 209, 215.) 


It has s undoubtedly been. ‘affirmed ¢ over and over again that in ‘the administra- a 


consideration. and. “judgment, of: the. Land Departments: and that its judgment 


thereon. is: final. Whether, ‘for: instance, A. certain: tract ‘is. swamp: land or. not, : ae 


saline. Jand or. not, mineral: land’ or not, “presents. a question of. fact not resting: 
on: record,. ‘dependent: on. oral: testimony; and ‘it. cannot be: doubted that. the. de- ‘ 


cision of the Land Department; one: way. or. the other, in. reference to. these ques- : oe 
tions: ig, conclusive - and not. open to relitigation: ‘in: the. courts, except: in: ‘those fees 


Cases. of fraud, .ete., which permit: any: determination: to be reexamined, - - EBar:.: : 
. fepning.. D. Chicago, ‘St. Paul: Ce Rs. 163 U. S. 821, (823.1, ee a 


The above authorities, whilé announcing ‘the ‘gonarall jurisdiction eee ae 


3 : the land department, do. not: go. to the. precise question. of its. author- = 


ity’: over a mere mining: location: ‘This point is referred to: in the: case. ie | . | 
of Clipper Mining Company Ve Ely. Mining and. Land 05.1948: °° 


ae 920: "That-case-involved an’ adverse suit by prior placer. ‘claimants, ee 


whose application for: patent: had. been rejected, against: junior lode 
Z applicants, and the court, in. the course. of its penne used. the fol- o 
_ lowing, language, pages. 923-934... ee nt ae ee ee 


‘Undoubtedly, when the Department: releéted: the -applieatton: ‘tor. 3 a y patent, ‘ee 2 


: - “could have: ‘gone further. ‘and: set aside’ the. placer location and it: can now,’ “by: ~ oo one 
. direct? ‘proceedings: upon: notice, set it- aside and restore the land to: the ‘public’ ee esene 


-. demain; But it has: not: ‘done: $0; and therefore it is useless tov consider. what 


The ‘land ‘office’ may - oe decide’ against “the validity: of” the ‘ode: ‘ecations’* : 


a and aye all claims * of ‘the: locators thereto. So also it may ‘decide. against . nog 


© a = re 
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: 7 the placer. location ad. set it. aside nae In. that event all rights resting ape ‘ 
"such | location will fall with it. ee eC ae ee a 


- .. “The: case of Cameron v. “Weedin « et ae 296 ; Fed. ig. was: one in eee 
“S which a bill for injunction to restrain the local officers from: proceed- 
ing: ‘against: certain : mining’ ‘claims was’ ‘filed: by: Cameron: District 
| Judge Sawtelle, i in his opinion, rendered ddan 4, 1915, makes the vee 
| following statements: = ee ee 


The first question, ‘therefore, to Be. considered, is ‘whether. this: -couitt thas. 
jurisdiction of the cause. It) seems to. me that this. ‘question ‘must be: answered 


: ‘in. the negative, in the recent. ease. of Plested: Vv. Abbey, 228 U.. Ss. 42, 383 Sup. eee 7 


Ot ‘503, 57 L. Ed. 724, which. was-a suit against the ‘register and receiver OL, Beans 
. the: local land Office. of the United States at- Pueblo, Colo.; ‘and: in’ which’ ‘plain- i 


tiffs ‘sought: injunctive relief against said land officers, ‘Testraining ‘them from. 


_--- earrying out the orders of the’ ‘Secretary of the Interior and the Commissioner: 7 


: of the: General Land Office, ag in the‘ case at: bar, is was strenuously ‘insisted ; _ Pa 


| that: the. register” and receiver were acting beyond. and’ ‘contrary to. ‘the. law, 


. and that, being outside of the pale of” the law, they: were not: entitled | to its) - 3 Gath 


- protection, even though the rule exists that they. should not be interfered with a 


by the’courts when exercising their official functions within the law. In that 2 
_ case the Circuit Court entered a decree sustaining a. demurrer to the’ bill and 
dismissing the: cause for want, of Jurisdiction. | ' 7 ae 


‘The court then proceeds to quote. ‘from the deesion of ine ‘Giccait : 


Court. and the opinion of the United States | Supreme: Court i in. B: the. a = 


ease. cited, and continues; 


: It is’ ‘claimed by plaintiff. that the: case: jie quiétea: involved the. pent deer : 
the laws. ‘of ‘the United. States: to: purchase coal. lands belonging: to the Untted - 
States, and that ‘therefore the- ‘decision. in: that’ case: “should: ‘not be - followed 


in. cases. where tights are initiated: and possession. held: under’ and: by" virtue ~ ods 


ate of the laws. of the ‘United States relating’ to the location and. possession: of. 


3 unpatented’ mining: claims.: Tam ‘of: opinion that” no such. distinction: ean ‘fairly a | 
be drawn, and that the principle. announced . in that: case is. equally: controlling u | 
in eases: arising under the mining: laws. The. language of the court is’ clear and -- Sas 


positive, and is: in: terms which. admit of no exceptions or qualifications, and. it. 


= would seem a waste of time and labor to review or collate the décisions in. which : 


: the questions here. ‘involved. have been discussed, “especially in: view: of. the ‘fact. | 


that they have .been so. carefully ‘selected by the ‘Chief Justice and. are. to be ee foe 


found in the opinion of the Supreme Court in the Plested Case, supra. | oe 
Counsel for. plaintiff. have called my -attention - to. the. case. of: Ex. parte ae 


| Nichols and Smith, recently decided by the Assistant Secretary ot the Interior, tee 


ta now pending on rehearing. In that case. the previous. decision. in: ‘the. Yard ; 


| Case, 38 Land Dec. ‘Dept. Int. ‘59, was. overruled, and it was ‘there held that. the : os a 
Land Department was without. jurisdiction in: ‘inquiries ‘of. the: character. now: 
under. consideration: by the local: officers, and. that. the :courts: have: the: exclusive ie 


| jurisdiction ‘to determine: the. right. of possession to. an unpatented mining. claim.. ; 


* Entertaining, as Ido, the. opinion: that this. court has no. ‘jurisdiction. to: award: _ | 


the relief prayed, I deem it unnecessary in this opinion. to enter mv, a. Ie Uerle 


_ of that case, or to express any opinion | with reference thereto... ‘ 7 
-. The motion to dismiss is hereby sustained; and: the clerk. is directed fo. ‘enter cae | 
a, decree denying plaintiff's. application for. a temporary injunction, and Ais: ig he a 


missing. the bill for want: of jurisdiction. 
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rire mor tha: cea case: it Lane OF ‘Oeneron, decided by ney oun: of oS ae 
s Appeals. of the District of Columbia on November 14, 1916 (44 Wash. 
Law. Rep., 743), this question of jurisdiction. was ‘the main. issue pre. Pe a 

Se sented. . The court’s opinion: in that. ease concludes as follows: | 


It is ‘apparent, ‘therefore, that ‘unless the: ‘Land ‘Department of. ‘the: feiiens eee. 
pe to which and to: which: alone has been entrusted the authority’ ‘and duty 


: , of representing and protecting the public: interests in these matters, is. author-_ - “ es : 
rs ~ ized to. inquire. into the good faith of these clainis, the public interest may suffer. ee ae 
The jurisdiction of the Depar tment. to ‘make such an inguiry” should this 


oy appellee. ask for: a patent, is: ; not denied: ~The question of jur isdiction, ‘there: i 


-. fore, is dependent upon his will. If-he conceives it to be to his interest to obtain ae 


ccm patent, Jurisdiction. ‘will: be: conferred. -upon: the: Department . to. determine. - - ‘ | 
. the. character. of. the. land embraced within. ‘these. entries ; but,: ‘if he elects not 


| to apply. for a patent, the Department, even if. ‘eonvineed that the char acter. ee 


of the land” ‘is nonmineral, must permit him to: occupy it to ‘the exclusion. of . : 
- the public. This is a. startling contention to press ina court: of equity, and) © 08 


its fallacy: is. Clearly: apparent. when. ‘we comie to. ‘consider: that the ‘administra- 
‘tion of: the ‘public land: system: was: entrusted: exclusively. to. the Land Depart 
| ment, that the public interest might. be protected .at all times.. : 

But, says the appellee, it is open. to. the Land Department. to. ‘institute. a 


| court proceeding to have determined . his . Tights. ‘The Department very ‘natu- 
’ Tally. answers. this: contention by pointing: out that ‘under. ‘such a. proceeding the 


court :would:. be. without : jurisdiction: to pass: ‘upon. the fundamental. question - 
involved, namely, that of. the character: of the: land. | That question, as we have . 
seen, has. been held. for’ the: exclusive. determination: of. the ‘Department, and 
should the Department. institute a court proceeding. without first. having. deter- 
mined: it, there would: ‘be nothing upon. ‘which to. ‘pass. a judgment. . We are. 
clearly of opinion that this’ contention of appellee is unsound. a a 
Hardin »v. Jordan, 140 U: 8. 871, and Noble v. Union’ River Logging Co., 147 ; 


U: 8: 165, are not in. conflict. with our conclusion that. the: Department: has. 


jurisdiction. to inquire. into the character. of the land here. involved, for :in those. 


_ cases there had. been. final action. by. the: ‘Department, and,. hence, attempts to. a, 
resume a. jurisdiction. ‘wholly lost. “were. abortive. In the: ‘present. case, _the ae 
legal. title to the land embraced _ within these entries ‘still’ is in the United ao 


. _ States, and. the question: as ‘to the character of that land still is. ‘undetermined: tes 


“his, therefore, is an” ‘attempt not to. prevent: the: ‘Department: from. resuming: ae ; 
a. lost jurisdiction,. but from exercising an “existing Jurisdiction a and ‘performing eg eg 


@. statutory ‘duty... 


‘This attempt of appelise to foe with ‘the: Department i in 1 the = Gerona oo Ge 


| a of. its. duty as. the guardian of the. public interest, must fail. - Tf the: ‘character oa ae 


a of. this. land. really. is mineral and the locations: regular, such. undoubtedly will 


be the finding ofthe Department: and ‘appellee will be: injured in no way. If, - 


on: the other: hand, the eharacter. ‘of this. land is nonmineral. and these. locations 


aa. irregular, these facts should be determined and ‘appropriate action taken by the: *.- i. 


: Department to: restore the. land: to’ the: ‘publi¢ domain. The. province Of. courts ee se Soh ade 
is. to. uphold, rather. than : stay, the hands: of. officials. who, in Bod faith, ae - ieee 
seeking to perform duties imposed. by law. . ae 

nb follows that the decree must be reversed, with costs, and ‘the veause ‘ 
| "remanded with directions to. dismiss. the: bill. Bg ee 


In passing it, may. be: stated that at least; three’ years prior to. tke ae ae 


ee “rendition of the decision i in the Yard case, supra, this Department, in ne 
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| a, letter’ addressed to. the Department: of Agriculture, expresed its - 7 
4 opinion upon this matter as follows: ae Oe ee rs ee ee 


: ot There ‘would seem: ‘to. be no good reason, ‘however, why’ the’ dhardtter: of o “ 
a lands. in forest. reserves, Tocated. and ‘claimed under. the mining laws, may. not. | 
“be. determined by the land. department in the absence. ‘Of entry, or. application : 


for: mineral patent, where such. determination appcared to be necessary to the - 


due and proper administration. by your. department of. the laws. providing. for 


“the protection and maintenance of such reserves.. ‘The land. department. ungues-" o 
_ ”... tionably has jurisdiction. over any and-all lands embr aced within such locations. © 
_. for the. purpose of. determining whether. they are: of the. character. “subject, Ao: Sa 


occupation and purchase under. the. mining laws. [88 Li D., 62, a 


In line with the view. So. expressed, the: regulations of May. 3, 4907 7 ’ 7 


“(85 Li. D.. , 547), circulars of June 26, 1907 (35 L..D., , 682); and June - 


. ay 23, 1908. (36. Le De 535), and the. instructions of May. 15, 1907 A, | 
| oL D., , 565), were drafted. : © 


“So, far. as..this matter. of jurisdiction 4 is on ee ie statis ae ap: 

7 settlement claim | on: unsurveyed: land is quite analogous to that of a 

“mining: location. In the ¢ case > of Susan Be Leonard ees I. D. en) 
it was held (Syllabus) : ate fee ee? Be 

The land department: has. full’ ‘authority ‘and jurisdiction, settee ‘on its: own: 

‘motion or at: the instance: ‘of: others, to inquire into: the bona fides of a: claimed: - 


: settlement - upon’ public land, notwithstanding’ the land is: yet ungurveyed and: : 
no entry: based upon: such settlement claim: has: been. allowed. ae oe 


‘So far as the Department’ is now advised, this holditig. has never’ | 


| been questioned. by the. courts. or. overruled i in later decisions. . Et igs" | 


the doctrine which. now. obtains. . No substantial. grounds are per- 


= ‘ceived for attempting any” distinction between a settler’s possessory 


right on cunsurveyed land and a mining’ claimant’s location ents _ 
“with: respect to the jurisdiction of the land department. - ee 
‘In the. decision ‘under: review the. statement As. made that? one. ot 


he. fundamental tests. of jurisdiction. i is. the power. of: the. tribunal: to. 
at enforce its judgment, a lack. of such power negativing the possession: ~. 
i So of: jurisdiction in the premises. An essentially similar | contention - 
_- cwas made before the Supreme Court in the case of. South. Dakota | Ve 
| North Carolina, 192 UU; 8. 286. “The court there. said: ghge ears 


‘But: we are: confronted with. the bontention that there’ ‘is. no ‘power. in: nthe. : 


| court. to enforce such a judgment and-such. lack: of power is ‘conclusive evidence” 


a that, notwithstanding the ‘general language of the: Constitution, there is. an on 
plied exception | o£ actions brought. to recover’ money. . feb 


‘Notwithstanding the’ embarrassments. which surround: the question: if is: indies i 
i rectly presented and may have to. be determined. before. the - case: is finally. * 
-concluded,. ‘put for the Pea it is sufficient . nor state “the: eae with: its” a i. 


“difficulties. 


_ There is. in this ease a ‘mortgage of oa and: the sale of ae pr opens - ie 


under. a. foreclosure may satisfy. the plaintiff’s claim. Tt that. should. be the: : ae 


result there would. be no necessity for a personal judgment against. the State. 


- That the State is” a “‘Récessary party to the zoneciosue of ‘the: mortgage was” i 
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. a por by Christian ®. = Atlantic & North Carolina’ Railroad. Gitipany: 133 U. ‘g., ae : BE 
288, Equity is satisfied by a decree for a‘foreclosure and sale of the mortgaged — eo te 
Es property, leaving the question of a judgment over for. any: cua to be. ae Cee aS? 


termined when, if ever, it arises, : 


The difficulties there suggested Hee not orevent ‘hia court, on oe aa 


tering its. decree i in that case for a money recovery, and in the case of = 9° 
.- Virginia a, West. Virginia, 238, U. S., 202, a like-decreé was entered. = 
In the latter case a- petition for éxecution was filed and denied (OAL OE 
oa UU. S., 531). without prejudice to a renewal of the same, in order'to) = 

give: opportunity for the: legislature of. West Virginia to. meet: and! a 


- a provide for the. payment of the. judgment. 7 ee 
_ It can with propriety be‘said that.a proper test: of. janiadiction i. a 


ee the. power of. the tribunal to render:a: judgment: efficient according: to: oe 


the nature of the proceeding. - In cases like. this the: outstanding’ | 


- issues of fact are as.to: discovery and the character. of theland. No. | | 


one. contends that where. patent is: sought the: land: department: has” 
not exclusive. jurisdiction to determine: these issues. Its determina- 
- tion so made is conclusive in the absence of. fraud. ‘Tt is the duly 


authorized - tribunal, organized and equipped to. that. end. After 


- notice. and. opportunity for full hedring,. it. ‘determines. the. status. of. 


~ Jands and of claims. asserted. thereto. “It: allows or. disallows claims, 


rejects. applications, and cancels entries pursuant. to-its findings. By 
it the rights of claimants ¢ are. adjudicated. — “In no case: does. it under- 


. take to put any claimant in possession of an awarded tract. Neither ~ 


does it attempt. to: dispossess any. occupant. cunder~ a. rejected. claim, 
~ So-here, any. judgment to be rendered’ will be: efficient and appro- 


ig priate to the end sought. The question of. discovery. will be investi-_ : 


gated and. determined’ andthe legal. standing of the claim theretipon | 3 os 
adjudged. From. the findings s so. made certain: Tegal. Sorisécqdeinces ee 


.: Ue naturally flow. . 


Upon a. careful. review ‘of éhig: cpidstion and: ‘atte mature ‘eotiaid® oe | 
7 eration, the Department i is: convinced. that under the law and author i as 


. ties. it possesses. jurisdiction. and: ‘authority: over the’ ‘subject’ matter ee 


ofthe present. case. .The doctrine enunciated in the Yard: case, supra, oe 


is: correct. The. practice: obtaining » prior to the rendition of the des ae 
, > cision. on appeal | herein will be reestablished. and hereafter followed. ae 


| “With Tespect. to the 1 issues. involved i in the case. at: bar itis found. ee iG wate 
that the charges preferred against the two locations were as follows? 
"1, That there had been: no discoveries of mineral a the Jands Aue 
ee 2 gabriel 3 in said claims, or-either of them; eae 
2. That. said lands. are not held i in good faith for mining oe a. 


- - but’ for the | purpose’ ‘of speculation and the rental of Jands to pe i - 


_ os grazing purposes. ae ee 
- Claimants filed answer denyae the truth of the chiar gos. ca asked nue 


. Z | : for a Tesnes which, after due tigtice, was had. “Upon, the evidence _ ee 
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pe addred. the ioeatt fico were of the opinion that the, es Ge made > 
ote In support. of the claims did not ‘meet the: requirements. of the statute; roc 
citing Castle'v. Womble (19 L. D., 455). “They held*that the first = 

-- charge had been fully established and: recommended “the cancella-_ se 


co tion of these claims.”. Upon ‘appeal; the: Commissioner affirmed the — 


| ‘ : findings and. conclusions: of the local. officers, sustained. the Govern- — 
_- ment’s -protest,-and held ‘the two claims to be- null and void. ‘The. © 
~ record has. been examined. The Department: finds: that. there has 


| been no. discovery of any valuable mineral deposit. within either of | 


i | ~~ the two. locations... The: placer claims: are, therefore; ‘without legal. - : 
.. basis. The Meadow No. 1 and the Meadow No: 2 placer locations 8 
are: accordingly. adjudged. to be a. ‘nullity, and the lands covered 


es thereby. will be administered.as. a’ part: of the a domain Leable’ oy 


- to. the reservation for: a national forest. . 


The Department. decision herein: of: October: 24, 1913, is s recalled 
‘ and vacated. “The motion for rehearing i 1s granted, Se 
-BALENTE. LUNA. 

| eh 4, Decided February 10, 1917. 

| | ENLARGED Hoxesreap—Avpritoiat Ewrey-—Panr Onn oF  OnIGRVAT Homusmeap ; i 

It is not essential to allowance of. an, additional ee aundar “he “Enlarged 
Homestead act of February. 19,. 1909, as. amended by. the act of: March ‘By - 
1915, ‘that ‘the: Feppllgant shall have: ‘retained in. its: entirety, his original oe 
homestead. st os a ae Bony 

| Voonrsang, First preae Beoretaryi: 


- “December 2,' “1915, ‘Balente una filed. homes eppliestian ender 
the enlarged homestead act of February. 19,,1909 (35 Stat.,.639), for. 


the NW. 4, See: 11, T:-6. N,, R. 24 E., N.. M. M.,, as ‘additional to his. 


| original entry for: the NE. $ of said section, ‘ which final proof. : 


. ~ was submitted and. which was patented August ve 191d. 


Section 3 of. the said. act of. February. 19, 1909, was: amended by : 


the act of March 3, 1915. (88 Stat., , 956), to. read as: follows: 


‘That: any. person. who: has’ ‘made, or. -who shall. make, homestead: entry of oat 


: lands. of the. character herein: described, and | who. has not. submitted © final - 


proof thereon, or who having submitted final proof still owns and occupies e 
the land thus entered,’ ‘shall have. the right to enter publié lands, ‘subject. to. 


the provisions | of: this: ‘Act, ‘contiguous: ‘to his” ‘first’ entry, “which - ‘shall: not, 8. 


together. with the original entry, ‘exceed three hundred and twenty acres: - 


= ’ Provided, ‘That. the land originally - enter ed-and. that covered: by: the additional Grae Ns 
cl entry shall have first been designated. as. : subject to this. ‘Act, as eeyited by. | os 
ae section one thereof, -. . 


By. ‘decision. of. qa une 90, 1916. ie Canin of the. Genel i 


ee ‘Land ‘Office rejected the application for additional entry. for the — - 


2 assigned. reason that the applicant stated in his application. for ad- 


. ; ditional entry that he had-sold the S. 4. NE. + of said Sec. 11, the. — 
"sie tract embraced in his s original entry, | but that he still | owned ~~ 
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. Ss | Scchipied the N. 7 NE. a of said section. This action’ was nee upon | of a 
the language used in the said act: of March 3, 1915, providing cure ach 8 


condition that the entryman. “ still’ owns and occupies: the land” 


— the original entry. - The view “expressed. by the. Commissioner was | a 


. that inasmuch - as the applicant. does not own all of the land em- ~ 


: braced in the original entry he is not qualified to make additional 


entry under the‘act ‘of March -3, 1915." ons 2 epee has appealed - —. 


from’ the action: of: the. Comimissionet.: 


~The act under consideration is in- its. Heres pemedial It was Ba Bet 
designed. to: benefit entrymen who: had ‘submitted final proof upon oe, 
their original entries, made under’ the old law, for. an-area less in = 
extent than: permitted by: the enlarged act, but of. the ; same character re OS 
of lands enterable under the enlarged act. The main object of the — 


law was to afford opportunity to” entrymen of inferior lands to 
enlarge their holdings by entering and cultivating lands of like — 
character. An important condition prescribed was that the appli- 
cant’ should still own and occupy the. land embraced in the original — 
entry. But this provision should be: given a liberal and reasonable 
construction to effect the purpese of ‘the. law; rather. than. a technical | 
interpretation, so as to destroy its remedial intent. 7 
The portion of the original. entry which the applicant 3 in is case 
owns. and: occupies is contiguous to the land applied for as:an addi- 
_ tional. entry. ‘Therefore, the claim thus composed. will be available | 
for use for agricultural purposes as a compact: body. It is not be- 
lieved that the allowance of. this. entry will contravene the terms 
_ of: the act, and certainly ‘the Ue eer of the Jaw will a erehy 
subserved.. — , 
In the. here OF: Gthise ‘wilficiéat Gbisotdeni, he enitry’ will be . 
| allowed. “Accordingly, ¢ the decision appealed £ from i is Teversed. | 





Ww. E ‘MOSES (On Rehesting). 
| Decided February. 18, 1917. 


. Srowx: ‘Hare Bammn. Sonre-Rurecation. OF: _PxcESS. 6 ee 7 See 
_ Where an. application. for ‘the location’ ‘of. Sioux Half-Breed | scrip recited. that. 


“such scrip was located on. the land described “ in. satisfaction of the attached a ee 
~ certificate. or scrip,” and ‘the patent. issued recited. that the certificate was . 3 


| ao surrendered “in full: satisfaction * on for the land. described, ‘the locator has: | 
ee waived: his’ right,: “AL ‘any existed, to any ‘excess representing the. difference _ 
s< ain: quantity between wey) land received and: that called for pa! the scr ip. 


eg Same. 


| Neither the law nor. thé. ‘pr actice of. the aiepaviicntes ariiodees ‘the cia | 


a of. Sioux half-br eed. ‘scrip to. the extent of the excess of. land represented by se 


such: scrip over that received under ‘a location. thereof. 


; - VocEsane, First Assistant Secretary: aes ange fare 
This is a motion. for rehearing, filed by W. E. ed ome in: 


. fact, In the above entitled case, involving a number of applications -* 
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| . po | for carlifed copies of Sioux Half-Breed ati iontas, with ee fox 7 : a q 
oe: - indorsement thereon showing: former aoe as evidence of, a tight om 


. ae _ to make further locations.of the excess. ao 
By Department decision of J january. 3, 1917, ans fiecidion. of ioe nee 


ae Comm aionay of the General Land Office, dated September 28, 1915, ie | 


. Aenying the applications, was affirmed. - 


_ + Request is made -for opportunity to sabi oral argument i in. ‘sup- : vs | 
Cee port of the motion, but the case 1s, sufficiently stated in the written . 


brief, and:the Department has given the matter mature consideration. . 


_ "It does not appear that oral argument. could throw. additional pose oe 


upon. the question at-issue. Therefore, the request i is denied, : 
... These alleged rights consist. in most cases of very small. areas re- 
; “sulting from former locations.on tracts of slightly less acreage than . 
the piece of: scrip or certificate surrendered. There are twelve such 
certificates involved in the applications. a | 
~The act of July: 17, 1854 (10 Stat., 304), auenoraed | issuance ar 
_ certificates.or scrip to. the half-breeds. or mixed. bloods of the: Sioux _ 
Indians: according to the. area each. would be-entitled. to take if the 
lands:of their reservation had been equally divided. among them. All 
of their interest in the lands of the reservation was to be relinquished 
in exchange for the scrip. The pieces of. scrip, or certificates, issued 
under the act, were in denominations of 40, 80 and. 160 acres. -. 
~ The instructions for the location of the scrip did not state. whether 


"the: surrender of a piece of such scrip in exchange for a subdivision 
- or subdivisions of land of less area than the area of the scrip. sur- 
; rendered, ‘would fully exhaust. the scrip-so as. to. prevent. subsequent 


use of the excess portion: See instructions in. 1 Lester, 627 ; ol Copp’ S 


ee L. L., 721 and 723; 2 Copp’s L. L., 1855, edition of 1882.. 


‘No decision. or regulation of the ‘Department. authorizing the relo- 


cation of such excess has been cited and after considerable research 7 
none has been found.’ Reference has been made to decision in the 


‘case of Frederick W. ‘McReynolds (31, L. D. » 259), wherein it was 


; ie held. that the location of Valentine serip on an. area less. than the 


- gerip certificate, did not effect a waiver of the excess: The case of | 


2; ~ ‘Harvey Spaulding and Sons (35 L. D. , 483) , was also cited, wherein 
"a similar ruling | was. made as to. Surveror General scrip. Likewise - 


| 7 ’ attention was called.to a decision by the Commissioner of the General hore 
Land Office, dated May 21, 1914, alowmg: the t use. OF the excess ‘por- “Bi 


- tion of a piece of Wyandotte scrip. | ee, 
-. . It is contended that the principle applied i in. ad Pere 5 applied’ ee 
with equal force to Sioux Half-Breed scrip, and that the logical con- .) 


: — elusion. to be drawn therefrom requires allowance of the use of the. 7 
excess in the cases under consideration.. But the denial of the use Of. 


+ gimilar excess in the case of forest: lieu selections (29 Le D,, 3, OF oye a 
age argues nr the oe way. | | , ee ee | 
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“Whatever in may be paid of the two. Dbpacument dasisions Ghee ited: oS oo 


; oat reference to. other classes of claims, it has'not been found ‘that == 
. ‘the said rulings have been extended: to Sioux Half-Breed scrip. Ames 
- any Department decision. or regulation, and the Department -i isnot) 
"disposed at this time to so extend them. They do not afford clear == 
“authority. for the claim here contended for; and even if they point ae 
oes that way the. applicants: do not appear to have been damnified thereby. bee 


~ - Such rights are made nonassignable by law, and no interest therein Lie Bee 
“may be granted, by power of attorney or otherwise. | ae 
. The. applications. for the former locations: recited. that the. scrip ae 
 -was located: on: the dand: déscribed “in satisfaction . of the attached 


-” eertificate or scrip.” The patents issued. thereon recited that the me: 


: certificate: ‘deséribed: was. ‘surrendered “in full satisfaction ” ” for the Pi 


land. described. - These: cases were, therefore, considered as fully ad- 
: judicated and. closed. for nearly half a a — reason | is seen. n for — 
reopening them. agate er a ree ee ey 7 

| The motion’! is 5 accordingly é denied. 


"VICTORIA M. LIsy. 


| Decided February 15, soit. 


“APPLICATION For Wirnprawn. Lanps—REsToRation ‘PENDING Appear. 


‘Where public lands. withdrawn from ‘entry. or. other: disposition. are. ee 3 
for under the terms of any publie- land act, the application. will be rejected, . 


unless it comes within the terms « of Circular 824 of the General Land Office | : | 


~ (43. Te D., » 254). 


Voorisaxe, First. deine Secretary: 


Victoria’ M: Lisy: has: appealed from. ‘he’ decision. 7 ihe Commis ae 

sioner of the General Land Office of May 23, 1916, denying her appli- - 

- eation, filed: March 29, 1915, to ‘amend. her. ‘homestead. entry, made 

December 2, 1913, for the W. 4 , Sec. 1, T. 22 N.,.R. 10 W., 6th P.M, 
Broken Bow, ‘Nebraska, land distriet, to include the E. -E of said . oe 


| section. 


At the. time hie. application to nent was filed the E, re ‘of: said - Sa 


e ‘section was set aside as an administrative site for the Hyannis ranger - 
station, and from the Commissioner’s first. rejection of the applica- 

. tion, October 28, 1915, Lisy appealed to the Department. Whilethe = 9 

gase was. pending here on appeal the land. was, by Executive order of — 


| ; , December 1, 1915, restored. to homestead. entry only, in advance oe oe 
settlement: or other form: of disposition, from February: 2, 1916, to 


February 29, 1916. The Department, January 18, 1916, “remanded Pe roe 


5 Ps the case to the: General Land: Office for. appropriate aetion; in view. — : 


: . OF. the restoration. of the land, and on the following day Charles = : — ‘ 
ee: Brezina filed 1 application i to make: homestead entry Sa Se vec 
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The Brezina app lication es , properly filed under Departmdat — 7 


Peas ne of May 22,1914 (48 L::D., , 254), which. permits. applications to 

Gy eas be filed: within the’ period. of 20: coe prior to the date of the restora- 
tion. of land:to entry. The effect ‘of, remanding the Lisy: application _ 
to the General: Land Office was: to. revoke the rejection | thereof.and — 


ws permit. the allowance of same at the proper time in the absence of - 


an. adverse claim.. It became immaterial, therefore, that: the applica- a 


| tion. was actually. filed: at.a ‘time when’ the: same could not have been 

allowed. On the date: of the Department’s decision remanding the _ 

ee application. there: was no. adverse claim, and had immediate action. 
been :taken ‘by the Commissioner, in. accordance. with said. decision, : 


the application would-have been. treated as properly filed and allow-_ 
cble at the time’ the land was restored to. entry. The failure to: take 


immediate action, however, doesnot: affect the status of the applica- _ 


tion, and the same is not: defeated by: the adverse claim of Brezina, 


_ which was initiated subsequent to the Department’s decision. Tn this 


view of the matter, the applications maust be regarded as having been 
- simultaneously filed, and. will be. disposed of in accordance. with the 
circular above mentioned: The case is remanded accordingly. 

It has been the practice of the. Department, where applications are 
| pending on appeal from the action of the Commissioner of the Gen- 
eral Land Office in rejecting the same because the land applied for 
had been withdrawn, to remand said applications for allowance, in 
_ the absence of an. adverse’ claim, where the land is restored pending © 
such. appeal. This practice | will no. longer be followed, and hereafter | | 
all such. applications, except those which may be received under the = 


oy a circular ' of a? 22, 1914, eipra,’ will be. Pere jected. . 


ay ‘SOLDIERS | ADDITIONAL RIGHTS. “UNDER. SECTIONS 2306 AND 
Ba 2307, REVISED STATUTES. is | 
= a | " Lysrevorrons. | 
_[ireular No. 528] 


* Deparraenr OF THE: JTnemton, 2 | 
| . General Lanp.Orrice,. pe ee 
7 Ca | Washington, D. G. asians 16, 1917. ae 
Recrsrens AND. hs ch : ame 

a -Unrrep Stares Lanp Oxiriens: | Ra ck oe 
| “Under date of February 15; 1917;-the- Seeetary of the Interior iat 
made the following administrative ruling: Ole eee 
~ Sections’ 2806. and 2807; “Revised Stattites, provide « ag ‘follows? 


_ ey _ Src. 2306.: ‘Every: person: entitled, under’ the provisions of section: twenty: | 
‘three hundr ed and. | four, to. enter ‘a. homestead who may. have heretofore: enter ed, 


Boo 
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\. 


under the Homestead Taws; a ‘quantity Of: land less: than one ciudad and sixty | 
-acrés,. shall be. permitted. to enter so.much land: as, when. added to. the cusntity: : 
7 previously entered, shall not exceed’ one hundred and: sixty. ‘acres. . 
. “Sec. 2807. In case of the death: of any person: who. would: pe entitled to a 


EY homestead under. the provisions of section two thousand ; three hundred: and es a 
-. four, his widow; if unmarried, or in case of. her, death Or. marriage, : then his. 
| minor orphan. children, by. a guardian ‘duly’ “appointed: and’ officially accredited 


at the: Department of the Interior, shall. be entitled: to. all. the benefits. enu- © 


~-merated in this chapter, subject to all the. provisions. as to settlement and..im- og 
‘provement. therein contained; but if such. person. died during. his. term of 7 


enlistment, the whole -term of his enlistment shall be deducted from. the time _ 
a heretofore required. to perfect. the title.” 20: : 
“The soldier’ s additional. right. thus. created” inures, first of all, ‘to the’ soldier, : 


to.be exercised by him personally by entry of additional land,-or,,on authority. = = 


- deduced.from Webster v. Luther (163 U. S., 881), which involved the exercise 


of the additional right. by: a. soldier’s widow; based on her own original. entry, 


by sale and assignment to:another, aes in. na manner. rhe neawre®: the per- : 
sonal: benefit, intended by Congress. | _ | 
Section 2307. provides for. the devolution. of this ‘right if not exercised 1 byt the 
soldier in his. lifetime. It is-a distinct. grant. of the right ora. similar. right, 


first, to the. widow under. certain. conditions, then: to the: minor ‘children, acting . : 


through: a guardian duly appointed and - accredited at. the. Department. of the 
~ Interior.. 'The: grant may be properly described asa grant. of. power, the .exer- 
cise of which is. essential to the creation. ofa tangible property. right. — Congress 
has expressly. designated. the: parties. who may exercise that power. . The: grant 
contains no words of inheritance, and the. terms of the sections: imply that the 
ordinary law. of. descent. and. distribution is . inapplicable. Like the grant. of a 
right of a pension to a soldier. orto his widow, or to his minor children under 
sixteen, the privilege is personal and is not descendible.. See . ; 
The Land. Department has. not, since. the. decision. in: ‘Webster v. ‘Luther, | 
_. given a construction to the law that confines the benefit of these sections to the 
parties expressly. enumerated. It has. assumed. that upon the failure of. all 
Of. the. beneficiaries to appropriate the right, the right. passed. by. descent to 
others. - Ié has held that: where the ‘widow and the minor orphan. children | 


failed to. avail themselves of the right left unexercised by. the soldier, the’ tight aa 


‘reverted to the latter’s estate and. became an asset thereof,. More lately it has. 


held that. this.is not: so; that the right passes. by. devolution to the minor ‘chil-. 


) ' dren and ‘stops there, becoming’ an asset of their estate, subject to administra- ee 


tion and to sale by an administretor. — Soldiers” additional rights. have’: been 


—~ gold by- administrators expressly appointed for that. purpose,” ‘and at the in- 


stance of parties “whose business. it is to ‘speculate in the. rights.» This has 


happened even where the’ soldier, or: the mainor child, left no heirs, the theory | : 
of the application’ for administration being that the State had an interest by 
escheat. : ‘Administrators have sold these: rights to the party active in- pro- 


curing administration for relatively trivial sums, no. one but: the assignee ne 
deriving any substantial benefit. — 7 . = 
"The department: is convinced that it was never in the. mind: at ‘Congress ‘that e 
| these ‘Tights should. pass beyond the. limits indicated in. the sections. Out of 


- gratitude to the. soldier, Congress desired to- ‘confer upon. him’ personally’ a ; oo 
-raaterial benefit ; or if he died’ before gaining that benefit, upon ‘those dépendent 


é upon him—his. widow or his minor orphan children ; not upon: his adult: children, 7 


na h not upon: collateral heirs, and ives not, in ne absence of ny > “upon | 


- some State .or- foreign. Government: - 
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“Ovebeuling: ‘then. all decizione: or eepresaione in. acsisions in ‘so fe as’ they 


- Sana be in: conflict: herewith, the department. construes ‘the act to mean-that: ~ 


= the soldier’s additional ‘right ‘may be used (1) by- the soldier ‘in his lifetime : _ 


either directly: by. entering. the land or indirectly, in his: lifetime,. by. conveying i 


ae HS right. to entry to an assignee; or (2), similarly, by. the widow, while-her ~ 


, status: ‘aS. widow - of. the’ soldier ‘continued ; or -(8),° similarly, in. the absence’ of i 


— appropriation. by» the” soldier - or his - ‘widow, by the minor ‘orphan. children, © 


~ during: their. minority, acting: through their lawful guardian. If this right is 


not. exercised: in’ the manner ‘indicated ° and within the term: during which. i 


it was. appropriable, ithe: right: lapses and ceases to exist. Unused, it never . 


7 becomes an: asset of the estate of the soldier, widow,. or child: 


Mindful, however, that, encouraged by a practice for some: time not: in. ee 
- mony with this. construction; many persons have.in good faith and for:a valuable’ 


i. a2 consideration: purchased such’ rights. from administrators or heirs, 0) that some — 
aA might: advance the: ‘elaim: that’ the. practice now to. be determined has become 


as ‘to: innocent: purchasers’ practically a rule of property on which: they. relied, 
‘the construction hereby placed upon sections . 2306 ' and. 2307 will not in- 
operation | be treated ‘as retroactive—that is, where the right was: actually . 
sold and the tr ansaction wholly completed and formally consummated nee actual 
delivery: of the written ‘assignment: prior to the date hereof. : : 
The Commissioner ‘of the General. Land Office, and: the officers who are under 
him, are. instructed that. no’ soldier’s | additional . right. assigned by. the heirs 
generally or by: the administrator of. the estate of a deceased | soldier or of his — 
widow, or of: his. minor: orphan. children, or: directly by: ‘such: minor children.” 
after: they shall have reached ' majority, thus. assigned after: ane: date hereof, 
will: be Tecognited 8 as the valid basis of a of public land. 

ce | Cuay Tatiman, Commissioner | 


“STATE OF WYOMING (on Reheasing). 
Decided February a ‘1917. | 


Snare ‘Litip$—Scrio0r: Inpemyrry Serecron. Avecogke: | | ee, 
“Until. approval by. the Secretary. of the Interior, no “equitable title Or: vested 
right. accrues. under an. indemnity school: land. selection, nothwithstanding 


‘performance. of all that the law. and regulations require -of the‘-selector ; 5: Ge 


sand the. eee: is. without authority, to approve: a selection. of mineral: : 
- land: .- , : 


7 ‘Winnpnawa AND ‘RESERVATION ¢ oF Pyare Tanne Um ren OF J UNE c 25, 1910 Be 


- Lanps: ExceprT=p>—Scwoot, INDEMNITY. SELECTION, | te 3 ie ie 
“Certain: forms of ‘disposition | and: certain classes: of pauting. aims. are 
: “Specifically excepted from the force and . effect of any withdrawal ‘under 


‘the act of June, 25, 1910. (36 Stat., 847), but’ a school land. | indemnity — — 


“selection is: not: ‘SO excepted. _ ar cee 
| “Wroicma STATE Lanps—MINERAL LANDS Nor SuBInCr TO cer OR. Biome - 


Mineral. lands. do. not pass. to the State. of. Wyoming under ‘its. school grant, ‘ a . 
either. by. virtue. ‘Of: the act Of July 10, 1899 (26) Stat., 1222, coaica or the Peal 


Sirs 


“Lanps. IN “Soxfoor, LepeMyrré. ‘Sexzorion—Minnar ‘Discovsey—Hersor ‘Uren Oe ae 


Stare: SELECTION. a - 
oA discovery of..a- valuable mineral deposit sao qaenes re thas dander of baat 


indemnity school land selection but prior to’ approval thereof by. the Secre- 7 ‘ | 


_ tary. of the Interior defeats the eorecnon. 


- : 
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| ee DecrsroNa Crrep AND ‘Conrpastap, 


/ The case of Cosmos Exploration. Company v. Gray, Bazle Oil. Cue (190. - Oa hs 
U.S: 801) was not. overruled or modified by the decision in the: case eee endl 


Daniels: v. Wagner . (287, U.. S, 547 ye 


“ etl First Assistant Seoretory': | ; ee ee es 
.. ‘Phe. State of. Wyoming: has filed a. motion. for. ia in this - oe se a 


os casé, in which the. Departiment, by its decision of October 25, 1916, a ae 


affirmed: the: action of: the’ Commissioner of the General Land ‘Office, oe 


- holding the State’s indemnity school land selection list: No. 80, serial ©. ‘oo. oe 


No. 05521, for cancellation as to the N. 4 SE. 4, Sec. 19, T. 46 N,, ; : . : = | 


R. 98:W., 6th P. M.,,Lander, Wyoming, land. district.” 


April ns 1919, the State filed its application: to calc: said i Taade:, ee Pee 
with. ‘other: tracts” not here involved. The tract above described = 
Was: included . in Petroleum. Reserve. No. 32, by Executive order of | 
May 6, 1914, pursuant. to the act of June. 28, 1910 (36. Stat., 847 ys es 
as. amended by the act of August 94, 1912. (37 Stat., 497). Tn. COn-= 
~~ nection with the pending. motion. counsel have conceded the present a 
ae oil character of the land. ‘They say: a a Bae 


That. it Ag: fully understood ‘that. since the selection: of this. land, oil hes 


. - been discovered, and in paying quantities. upon this land, by the lessees of the - a 


2 State, Who. are in possession” of. the land. a 


oe The State. has declined to: apply for ¢ or: re a \ desetited pataut a 
= veserving the oil and. gas deposits, under the act of July 17, aol ar 

(38 Stat. , 509). “The | provisions of that act are not here tvolveds poe 
The State contends that upon the filing of a. complete: application ae 


— 46" select, ‘complying with the requirements of the law and Depart- en : 


a mental regulations, it became possessed, of-a vested right. and interest _ he. 
in the land and. entitled to have its claim ‘adjudicated as of the date _ 


— of-such: filing: It-is. also’ ‘urged that as approval and certification, z ie - “ 
when. made, will relate back to. the date of the filing of the applica- ee 


: - tion, conditions existing at that time are controlling, and if the land .~ - = 
_ was then not’ known to: ‘be mineral j in character _ selection. caeae wri S 


| oe approved.” 


‘With counsel's contention the Department ean not agree. Two 


a | insuperable barriers preclude approval.of this selection. The first is  ._- ee 


- the. Executive order withdrawing the land. -The second is the fact © .. 


. - that-the tract is mineral (oil). land... Hither of these necessarily: stays. . . 
the ‘hand of the Secretary of the Interior. — oe 


The act of June 25, 1910, supra, provides that t ihe Pedant may at ae 


. Sh. any | ‘time, in. his: discretion, withdraw any of the public: lands and : a es us 

a reserve the same, and: that. such withdrawals and: reservations: shall we a 

— yemain in force until revoked. by him or by an act. of Congress. Cer- Lo ee 
tain forms of. disposition: and certain classes of. pending. claims are 


ay oe . Sopa sash from. the force. and. effect. of: any’ withdrawal: Lae <— 


B60 "DECISIONS RELATING TO THE PUBLIO “LANDS, vor. a 


oo order’ 50 ane. A school inn indemnity eclecugn prone by a | 
State is not so excepted. The Executive withdrawal: of May 6,1914, 
attached to the land notwithstanding the State’s pending application. a 


Z In the. case of State of California: ¢ eb al. oo L. D., 592, ee da it was f 


— said: 7 : 
 Moneaver: since the President has, on “account: of their aaeeel ghardeter, 


Pe withdrawn. these. lands from disposition, it is evident thatthe. Secretary has no . ; 


| ae to approve the selections, and. ‘they: must therefore. be: rejected... 


‘The Administrative ruling of ete 15, 1914 E48 T L. D. + 298), con 


- cluded as: follows: . = | 
Congress. having power. to. withdraw. lands and devote ‘them tn a pabli¢. use, - 


, ‘notwithstanding: the existence of the inchoate claims mentioned, having author- - 


a ized: the withdrawals and reservations by. the act: cited, and withdrawals hav- — 


7 ing been made ‘for public. purposes, as prescribed in the act, the Secretary. of 
~ the Interior ‘has no power or authority to approve or accept such selections or 
exchanges or to relieve them. from the. ba eee and” effect of an existing 
reservation. | 7 or . ey 


This. ruling, has been eer followed: Sas the cases of the : 


a | State of California et al., 44 L. D., 27, 118 and 127. Tn the face of 


the outstanding withdrawal this: = Department « can | Hot, aDUL ONS the 
| ‘selection. i 

Mineral lands do not in ‘any “évent pass to — State. “The act of - 
J uly 10, 1890 (26 Stat., 222, Cap —— Wyoming to the > Union, 
‘provides i m section 13:0 


That all mineral lands shall. be exempted ftom the grants made by this act. 2. 


_ For. school sections in place, if found to be mineral, an equal quan- 
, tity, of other land is to be selected. _ 

Section 14 iors a ee Bee vue Boy, 
“phat. all lands. granted .. . as s indemnity y by this act shal be selected eudee 
the dir ection of the Secr etary of the. Interior: ; 
- ~The act: of February 28, 1891 (26- Stat., 196), dec Seas 
is 9017 5 ‘and. 2276, Revised Siatites: provides for indemnity selections in 
~ general and sepsis prescribes that. indemnity lands “shall be 


= selected. from any unappropriated, Surveyed: pape pee not min- ar 


eral 1 in character, within the State.” 


_ The Jand: depantrient. 1S. charged with the aunty: of atte oe 
_ character of lands, and also it must. determine the date subsequent. to 
which the mineral question is foreclosed. . The general rule is that — 


- when.a public land claimant has done all that the law and authori- | 


oa a tative. regulations. prescribe and: has obtained. an. equitable. title to , 
 gnds a. ceed: interest in the land, any subsequent. discovery or dis- oe 


closure of mineral does not affect or impair his rights. Until ap- | 
- proval by the’ Secretary of the Interior, no equitable title or vested | 


a _ right accrues under an n indemnity school land selection. 
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In hee case. ot Wiseoisi Railroad Co. OP Price County. (138 U: Ss, 


. 496, 512-518), with seca to » railroad indemnity; the court: used oo eee 


: following language: 


Until the selections were cele there were no selections | in’ efact: only | pre- 


nah liminary proceedings: taken for that: purpose ; and the indemnity lands. remained ee 
‘unaffected - in. their title. Until. then, the lands which. might be taken. as. in- 
: ‘demnity. were incapable of. identification ; the proposed selections remained. the ew 
a property _ of the. United States. The Government was, indeed, under. a promise s 


-_ to give the company, indemnity Jands in lieu of what. aight be lost. by. the causes. 


oe mentioned. But such . promise passed. no title, and, until it: was executed, 


are created no legal. interest which. could be enforced in the courts. - ~The ‘doctrine, Wie 


= that until selection made no title vests in any ne Janae has been ce 4, 


: ‘nized in several: decisions: of. this court.. We y 
oe _ The uniform Janguage is, that no. title in indemnity icas. becomes: vested in 
“aay: company. or. in the State until the ‘selections are made; and they | are not: 

considered . as made until they. have been Approved, as provided by statute, by Se 


eae ae Secretary of the Interior. 


Tn the case of Siodx: City ee Balvowd Co. ° v.  Ohicaee Mivants : _ 


: «& & St. Paul Railway Co. (7 U. 8. 406, 408) : it was. said: 


‘no title to. indemnity lands was. vested ‘until.a ‘sélection: twas made by. which a 


Poy: : _ ihe were. pointed. out and ascertained, and. the. selection. made appeared ‘Dy. the 


Secretary: of the Interior. 


oe In ‘Stalker. OF Ofegon. Short Line Railroad Co. 208 1 U. 841 149, P 
9) , it was said: 


- The principle is that which has been many times applied 1 in conflicting alninis Be ge 


: = to: indemnity lands, under: railroad land grants. | In such cases the. patent, 
when issued, is. held to relate to the date of the filing of the railroad company’s 


? - list of selections in: lieu of place. lands. lost, thereby defeating adverse. rights | ee 
initiated - after the actual filing of the. list of selections... The same Tule has > 


likewise been applied. to lists of selections made by. States to. ‘which a grant has 


_-been'madé subject to location. In both ‘classes of cases, it has been ‘many times | 
_. -zuled that ‘while no vested right against the United States: is acquired: until: the 


actual approval of the. lists » of selections, the company does acquire a ight 


trad 2. be preferred over. such an intervenor. oe. 


This. principle: with respect. to erpraval” ce bea ‘epediically oo Seek 


plied to school indemnity by the Supreme Court of California in the : 
 ease.of. Roberts - w, Gebhart: ey Cal, 68; 8r Pac., 7 iia where. it 
was said :: 4 : 


an ‘the: first. lace the: selection . made. by: the tate: upon ‘application of the oh “ | 


ae plaintift ‘was not approved by the secretary of the interior, and therefore such ape : 


attempted ‘selection did not give to the state any legal or equitable right to 


the land’ therein. described. In the case. of Buhne v. Shism, 48 Cal. 471, this 


court, in passing upon the effect of such a selection, and the. necessity for its _ 


- approval by the secretary of the interior, said: We think the approval of. the. 
| secretary of the interior was: essential. to a valid. selection and. location. by the. 


state; and that it was.incumbent on the plaintiff to show. affirmatively that he 


had approved it. The act of March 3, 1853, provides in terms that the selec-_ 


-. tion shall be subject to his approval, and we have no authority to dispense 


yt, Ba 
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ms with ite This: condition was doubtless inserted’ Sor the. reason. “that,” in’ athe = 


opinion of the highest. officer of the land department, the land might be required = 
aoe 4 in the future for public uses; and it was. intended that. he. ot exercise. ae en 
judgment 1 in the pre before the selection should be valid.’ —— oe . oe 


ee tet is ; the édasent: of. the ‘United States; as jnanitested by ‘the “approval of the © 5 
| secretary of. the interior, ‘which: gives legal efficacy to the application or selec-_ 7 
tion made by” the ‘state; and ‘without ‘such approval neithér the’ state. nor its” - 


3 erantee is: in¢ a position. to eall in question any ‘future disposition which the, ben, 


“United. States’ imay mdke of the Jand embraced in the attempted Seléction, 


See also. Cape. Mendocino Lighthouse Site, 14 Ops. Attys. Gen,, 50, 50, 
and: Portage Land Grant,. Tb. 645. . a - 
~ The decisions of the Department Have. been. eaitorn ee the effect a 


4 “that until approval, a State has no vested right or interest ‘as against : 


the’ Government. In Tonner v. O'Neill (15 TL. D. , 559). it. was held ~ 


| that no title was acquired by school indemnity. selection’ ‘until the -)- 


2 “same had been: duly approved. and certified, and that. an. attempted 
sale by the State prior to approval conveyed no right or ‘title to the. 


. purchaser. : In the case of the State of. Washington (86 L: D., 371) 
it was. decided that an ‘approval of the selection was essential: to: the _ 
passing of the title. and the acquisition by the: selector of: a i vested - : 
euens Mee teagy d eke 
ot Ttis well ‘settled 3 in 1 Departmental practice: that the cdiseloaite: or 
aecovery of mineral prior to approval defeats an ‘indemnity. selec- . 
tion. See. the cases of. ‘Walker ». Southern. Pacific Railroad: Co. — 
(24 L. D., 172) ; Swank v. State: of California: (27 L. D., 411); Mc: > 


Quiddy v. State of California (29 L. D., 181) ; ‘Kinkade v. ‘State of. : 


California (39 L. D. , 491), and State of Calitornis: (40 L. D., (592): 

- From the foregoing it follows that. the State’ of Wyoming _ has ob- 
toned no equitable title or vested. right in‘or to the lands sought. 
Being. mineral. lands they are interdicted and nae not ad to the and 


: cunder its grant. 


Phe suggestion. that oaaien aang at thd date of pplisation | 
are controlling” is not new and ‘possesses No merit. Thy the-« case > of, 


alan a v. California, supra, the: following appears: | eee. 
; | It is: conceded by the defendants: that the land is. not subject. to eho! State's oy al - 
iclbotion it: it was of known mineral character when the application:: ‘of the © 


State was filed, but it is contended that the subsequent discovery of mineral — ae 


therein: could | not affect the right of the State. This. contention. is ‘not sound. ve oF 
“Phe law. governing the right of the State to indemnity school land is in every | a 


essential respect similar to the law: governing the right of a ‘Yailroad company 


to sélect indemnity. lands under its grant. In the case of Walker: Ve Southern i : 
- Pacific Railroad. Co. (24 L. D., 172), the Department held (syllabus) =. 3 


oa Prior to the approval . ofa railroad. indemnity. ‘selection, the land included a 


“therein, if mineral in character, is. open to oleredor and purchase under the: Ns 


| mining laws of the United States. eee 


With reference to. the case: of Cosmos Company. 2 D. : Bray. sage os 


| As Company a Us. 301), cited in the decision under Teview, ye 
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counted state ve they fail to find j in Gab opinion. any - mpport. for: os 


the décision on appeal. herein. In the course’ of “its canes the 
Supreme Court, Maer as a forest lieu. selection, said: oe 
The. complete : equitable title... can not exist until'a. favorable decision : 


| by that : (land): ‘department. has poe made regarding | the. sufficiency - ‘of ‘com- ea 


| plainant’s proof of his right to the. selected. land. That question the department 


2 is. competent and it is its duty to decide,’ It may be that: -when the decision of 


~ the. Land. Department is. made, if-it be favorable to the applicant, ‘the complete. 


on : equitable title claimed will accrue from the time the selection of the land ‘was 3 


‘made in the local: land office, and when: the patent subsequently: issues ‘the: legal. 
title will vest from: the. time. of selection, ‘But before any decision. is: made, how 


. can. there be an. equitable title? ... There: must. be a. decision made. some- Pe: 
= where regarding the rights asserted by he selector of land under the act before 
ae complete equitable title to. the land can exist. “The mere filing of papers can | 


not create such title. ‘-The application must comply with and’ conform to the | | 
statute’ and the selector can: not. decide the. question for himself. | 


We do. not. see -how it “can be successfully maintained: that, without’, any fe! 
decision. by any official representing the Government, and by. merely. filing .. Nei 


the. ‘selector has: thereby. acquired _ a. complete. equitable . title. ‘to- the selected # 
- lands. The ‘selector has. not acquired: title simply ‘because he. has. selected — 
land which he claims was at the time of selection. vacant land open to settle- 


. Ment. | ‘Until the various ‘questions of law ‘and ‘fact’ have’ ‘been ‘determined oe 


by: that aesacunatit in favor of. the Conable Dats: it can not. be. said that it. has 7 


; 7 a complete equitable title to. the lands. selected. 


The foregoing. emphasizes the niles that: a “elector gains —o - 
complete equitable title until favorable action: or approval by the. 


land department with respect, to the selection. ‘The case of Daniels 
a, Wagner (237 U.S. a is relied’ oy eee the State. Tt ‘was oa | 


: held (Syllabus) = 


- One ‘who has done ejeaihine essential, exacted either by law or the lawful . Ee 


7 ‘regulations of the Land’ Department, “to obtain a right from the Land Office | 
~~ conferred -upon him: by, Congress, can not be deprived of that ‘right. either ee 


| _ the exercise of discretion or by a wrong committed by the Land Offices: 


| ~The case. is ‘not.in conflict with. the. principle annoanesd = in. the > 7 
_ Cosmos case. In the Daniels case no question of the. mineral | char- — 34 
acter of the land was. presented. “That controversy was between 


3 claimants asserting rights under the nonmineral land laws. Priori- 


= ties. were in question, ‘This - Department: had disregarded the 


- rights of the prior forest lieu applicant: and had patented the lands: arr 


a to junior homestead and timber’ land claimants. This‘was‘done urider 
- the assumption. that. the officials of the land department possessed a 
broad discretionary power to. so dispose of the land ‘upon equitable 


considerations. The: court: decided that. ‘there: was no basis for the * 
: assumption of such a discretionary power. The Cosmos. Company. De 


4 Gray. HKagle Company: case. was commented upon but was not’ over- . - a - 
ruled or modified. The court did not decide that the lieu’ selector, an ee 


by. compliance with - all the essential: requirements | of the’ law and 


- | regulations, had obtained a vested - equitable. title to” ‘or a _ vested oe) 
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| interest in the land.. “It was. decided that by the: acts’ of. the’ Tiew ; : - 


selector he acquired priority anda ‘tight thats was = to > sub- 


sequent: claims. 


Counsel: have. einesied. that. Same fidings: ie made: as. to! ats 
/ sufficiency’ and: due regularity of the State’s application, as to the 


Pie asserted fact that the land was not known to possess mineral value ag 
at. the date of filing, and as. to the good faith of the State and its | 


ignorance of the.oil deposits since developed, when it applied. Find-' 


ings with respect. to these matters are sought because it is believed . 
that litigation will ensue and that such findings’ would be of avail © 


/ ‘on behalf of the State. | ~The Department must. decline to undertake 
an adjudication of the questions suggested. In connection. with the 


present record, where no hearing has been had, matters of good. faith 


and the Imown. character of the land as of the date of filing can not 


- with: propriety be: determined.» An: adjudication. with respect to the | 
questions: suggested: is not necessary for complete determination: as _ 
to the validity of the State’s application and a. final disposition of | 
this case. before . the Department. The Department is convinced _ 
that until a full. equitable title arises the question of the mineral: 


character of the’land: is open for: determination. The land’ here 
- involved having been withdrawn by the Executive and being mineral 


in character does not pass to the State under its application to select: 
The. State’s proffered school land. indeminity selection as to: the le 


here: involved will stand rejected. 
The motion for rehearing i is denied. 


"ELIZABETH MeGLOTHERN. 
' Declded February 1, 191%, 


: ‘Deseer | ‘Lanp—Inaprcrry ‘TO. |Errecr Ructascation—Rutinr “Uxper Act OF 
: Marcu. 4, 1915.. ee . 


A desert-land ences. inability, for nancial reasons, . obtain. a. orn 


supply - sufficient. for the reclamation required by law; is not ground for’ 
relief under: paragraph. 3 or 4 OF ‘Section 5 of the act of Mar ch 4, 1915 (38 : 


ae Stat., 1188, T161).. 


a Tocersanc, First Assistant Secretory: 


October 14, 1909, Elizabeth. MoGlothern ee deat lead: ae 
ee 7000, at Waterville, Washington, for lots 4 and 5, Sec.84,T. 30 N., 
 R.27.E., W. M.,, containing 83 acres. In her desert land declaration eae 
oe e. he Hated that. ‘she expected to obtain her water supply. from. the 
_ Columbia River, which crosses.the tract, and.alse that there was a 
a sae spring in the southwest corner of Tot 5, sufficient for domestic 
She. made three annual proofs, showing: a total es Of? s 
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gai 25. “May 53, 1913, she filed an application for. eecasion of time . 


- - within which to submit final proof, which was granted until October ig ee 
14, 1915, by the Commissioner’s order of February 27, 1914. . October 


- 13, 1915, she filed an application to perfect her entry, under para-. - . 
Et ‘graphs. 3 and 4:of section 5 of the actof March 4, 1915 (88 Stat, ae 
1138, 1161). ‘Her application for relief under the act of March. 4, - 


1915, was rejected by the Commissioner ofthe General Land: Office, a Ee 


. ina. decision eau cme: 12, ane from which she has a to. = 
-_ the Department. —s 

fe. ae The: appellant » sets Poet tak af i Pies ee Sinaiins entry ce ex- oat 
oe ‘pected to secure the. necessary water for irrigation from the Colum- 

bia River, by means of a pumping plant, which she was informed oe 

would cost: about $400; ‘she has now ascertained that such. pumping = 

‘plant. would cost at least $1,000, which amount she has ‘not been able 

to' raise. She had expected to secure this sum from moneys which. she 

contemplated. would be'awarded her from the estate of her deceased | 


son, W. R. McGlothern, but this estate is still under probate, and.it 
“1s extremely: doubtful. whether she will: receive any funds from that 

source. ‘The Commissioner, after reviewing the facts, which. included 
8 showing. that she had laid 1200 feet of pipe to ie small spring 


above mentioned, but, failed to. secure. therefrom an. adequate v water -.. 
supply, held: ae ae eee aie = 7 De ot 


| From. the. showing made it’ appears that. Columbia ‘River. will afford ample ; 


water to irrigate ‘the land, ifa ‘pumping outfit is provided. ‘The relief sought - 
can. not ‘be. granted because of the. applicant’s financial. inability to install ao: - 


pumping: plant. Such: state of affair Ss, upon proper showing’ thereof, would, be. 
a ground for a further extension of time under the Act of April 80, 1912 (37. 


‘Stat. 105), or if the facts relied upon do’ not bring the case within the purview eres 


of this Act, then under paragraph 1 of the Act of March. 4, 1915, supra. 7 
The appellant. contends that the act, of March 4, 1915, supra, per- 


mits of the perfection of a desert: land entry of ihe: character em-_ e _ 
braced therein, either by. compliance with the homestead law or by 
| - purchase, both ; in cases ‘where the entryman 1s. financially unable to. 


‘build the necessary irrigation works or secure the necessary appli- 
ances, as well as: where the failure of the water supply is due to_ 


os physical reasons. ‘It is clear that if this contention were adopted, it 7 Cae 
. would result in adjudication of cases in:accordance with each. entry- sy . 
man’s financial: condition, and would permit of no uniform rule < con- 9. * 


| cerning the cases in which relief may be given: 


- The act.of March 4, 1915, first authorizes an Ss teneioin of ce a is hy. 

“ahe making of final. proof, where there. is a reasonable prospect that ae 

the entryman will:be able to do the necessary work of. reclamation,. ==> 

_. irrigation and cultivation. The next two paragraphs of the actper- 
mit of the: sedge of ‘the entry. either by —— with, nthe. | 


$ 


. . ae 
as. 
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= o homestead ew, or. r by purchase, together with corti i improvements, 
_ where— a oe | ith ag a eee 


. there. is no. reasonable prospect that, if the extension ‘allowed by ‘this feat : . 
a or: wits existing law. were granted, he would be ‘able. to. secure water ‘sufficient nae 


_to effect reclamation of. the dreigable land in his’ entr ¥> or any Tegal. subdivision - 3 


- thereof. 


The'a act of Marck ae 1915, was. iifveduced — way rot amenidniant - . 


i 2 sth: Senate to the act ‘inaking appropriation to supply deficiencies. 


Prior to that time a. bill (H. R. 19097, 63d Congress): had ‘been ' 7 


a introduced which proposed. to grant a further: extension of. time with- > 
_. .in which to: make final proof upon desert land entries, limited to 9 
- years in the aggregate. — The Department, in reporting upon this. 


7 _ “bill, February 24, 1916,: stated that its provisions. would. not afford 
oa tehief to certain: ciacees: of: desert land. entries theretofore made. ‘an 
o oe report, the Department sald: OES LUO we , 


“In the administration. of the desert land law and Of. the. several statutes above 
named ‘providing for. extension of time within ‘which to submit: final proof, the 


Department. has. found. that the difficulties and hardships. confronting ‘entrymen. ° 


are often due’ to other causes than delay in the construction | or operation of 
irrigation works. In a very large proportion of desert land entries, the claimant 
is confronted by the fact, after having expended large sums. upon the land,. that 
a supply of water adequate to the’ irrigation of: the land can not be- obtained. 


Sometimes this is due to. prior. appropriation of the water ; in other ‘cases. it is 


shown that the. tract. was never irrigable from. any . known. source. of. water . 
supply. ‘In the class: of cases last Ientioned, entries. ‘were of course improvi- 
dently allowed. under showings deemed acceptable under the regulations then in © 
force. ‘It is obvious that it. was never the ‘purpose of the desert land law to 


permit the. making of entries for lands: incapable of: reclamation. rer 


_" Sections 2 and 3 of. the bill. herewith submitted propose to allow desert land 
-entrymen,. in cases where water sufficient: for the. reclamation of the irrigable- 


| land in the entry or any legal subdivision thereof can not. be obtained, to speries 


the: entry in the manner required of a homestead entryman. . 
‘One who: has in good: faith gone upon a tract in the mistaken: belief t that it was 


: i: subject to. entry and capable of reclamation under. the desert land law, and, has 


expended time and money in a fruitless effort, has, in my. ‘judgment, an equi- 


| | ‘table. claim to the consideration. of the Government. and should be permitted, if 
he desires to do so, to acquire title by compliance with the homestead law or 
if this: ‘be impracticable, by. developing the land. for agr icultural: use and. paying 


_ .the price. ‘usually exacted of those who: avail: themselves. of the. commutation ~ 
- : provisions of the homestead. law. 7 Het 
The form of bill ean ea by the ie Deeteat with’ that soar 
ee became the act of March 4, 1915, supra, and from the: expres- 
sions of the Department there made. it is apparent that the kind of 


entries in contemplation were those for which there never. had been a | | 
feasible source of water supply, or for which the contemplated source. 


: of water. supply had failed. In the present case the source of water — 


ae supply: remains. The only difficulty is that the: claimant. has been 


- unable to purchase. or construct the: mecessary: appliances, due’ to her — 
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. a . ieee Giancial ceGen The showing made, theréfoie, dogs: at: 
bring the case within the act of March 4, 1915, as to.the per ‘fection Ob 2, 
the entry by x means of comprare with He homestead eid or ee ga oe 


chase. aoe fae 
7 The decision of the Commissioner i is correct, and i is s hereby a affirmed, . ee 


hee Baan aee AND: > Rescnivans, 


ak co “EL ABETH McGLOTHERN, 


a Motion: fot echeiene of the Department’s decision of Y Febriizy 21, | 
a 1917, denied me First Assistant Secretary Vogelsung, Mays 29, nel: 


ee 


| APPLICATIONS FOR REDUCTION OF AREA OF CULTIVATION on : 
---_—: HOMESTEADS IN NATIONAL FORESTS. oe es 


“Insrrversons, 
- [Oireular No. 580.1 


| DerarrMmnt OF THE , INTERIOR, Et Ae ge 
os GENERAL Lanp Orrick, 


Washington, D. C. Deb eiaci els 1917. 


Unrrep Srarss Lanp Opera: i : oat 
‘You ¢ are directed. to forward to ‘the proper Forest officer all ap- a 


a culated. on. ‘ hortisslelda: oie the. ‘Act of. Tu une 6, 1919, phone | 


the lands. involwed are embraced an a N ational Forest. ‘The investi- | 
gation of all such sos saci will 3 in ‘the ) future: he. made byt the 7 


my orees: Service. 


ee ae “2 Cray Tiraiae, bee 

| Approved: a en Le i Commissioner. Pa 

“Auexanome Tr. Vockuiwe: | ae: ines setae ee | 
wae | First b Assistant Secretary. 


i LANDS 21 ELIMINATED FROM NATIONAL FORESTS—JURISDICTION— 


: : = - _ENTRIES—DESIGNATION UNDER ENLARGED HOMESTEAD. ACTS. 
te ee ~ Insrrucrions. | 


_ Departmen or THE e Lwrenion, = 


hata lita, dD. Os uM arch, 7, tn. 


Cin oe ‘Tae Decne or THE Cae SURVEY : - 


es follows: 


aun Tf Tat ees in an n entry under section 1 of ae gee — ane : 
in “1, 1906 — Stat., 2s is eliminated from the forest, the cence _ 


Referring to your letter of February. 26, i917, fe you : are » advised as s ve 
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| of ed. act. automatically terminate, as s does the ‘ crisdiiotion’ of the _ 
‘Secretary of Agriculture, and the entry ais? ‘thereafter. treated as ae 


| though made under Section. 2989, Revised Statutes. 


The ruling of the Department. in the case of. Burtis F. Ona : i 
(89: L. D. , 604) was based on the limitations of the act of June 11,: 


oe 1906, supra, allowing entries of not to exceed 160 acres within ae 


national forest. . Upon. elimimmation of the land from the. forest, the 


~ reason for the rule no longer exists, and petitions for the destones eS 


tion of the. land. under the ee homestead acts. may be filed and 7 

considered, Ct , ‘ 
oS ace T. Vothaine, 

| First Assistant ata 


ips : INDIAN OCCUPANTS OF RAILROAD ‘LANDS—ACTS ¥ MARCH | 4, 1913, Bin ) 


a. AND APRIL 11, 1916, 
a ‘Insrevorions.. 
{[Cireular No, 588.) = 


_ Deranraren OF THE ‘Inventor, | | 
Generat Lanp Orricr, 
7 a ees Washington, D. eG, » March TZ, » 1917. 
ise | AND | Rucervers, = 2 
"U0S. Lanp. Orricss in ‘Anrzoxa, Cae AND Nia Muiaod: 


Indian occupants of railroad. laade who are entitled to the ae ae 


% fits of the act. of March 4,1913 (37 Stat., 1007 )y as: extended. by | 


the act of April 11, 1916. (39 Stat., 48), should file in the proper local 
~ land offices their. applications for: allotment in the usual manner. 
Each. application must be accompanied. by a showing to the effect 


; } that the Indian claiming the benefits:of the act has: occupied the land ' . 


- involved for the required period of five years or more. Said showing z ; - . 


7 may consist. of the affidavit of the. applicant, ‘setting. forth when. the 


4 occupancy began, how long it continued, just what it consisted of, — i. 


and such other’ pertinent. facts as will enable the, Department. tos? * 
= determine the nature and extent’ ‘of the alleged occupancy. This a 
affidavit must be. corroborated by at least two witnesses familiar 
- with the facts. ‘When such. applications and showings are filed in ~~ 

the proper local offices, the registers and. receivers will transmit them 


: to this: office, observing. the instructions contained im. Cireular No. ve 


408 of April 24, 1915 [44 L. D., 86]. - oo - 
2. When an application and the accompanying one reac h ihe _ 


office they will be examined, and if on their face they show ‘that the. 


. Indian i is qualified. to make an allotment under pasting | law and has bi Bast « 
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" occupied the. land applied: for:i in. ocurdanigs with the. ieguibalibita a 


of the’said act, the-railroad company will be called 1 upon for a state- 
-ment as to whether it owns the land, and if so, whether it would be 
willing to reconvey it under said act in case it be found that the ~~ 
_ Indian’s-occupancy is sufficient and he would be otherwise qualified jaa ae 
to take an allotment of the land. If the company or its assigns, | 
decline to entertain the suggestion of reconveyance: then the Indian’s 
application will be rejected; but if a. reply'is made in the aflirmative, a 
- field. examination will be ‘directed. not only with reference to the — 
- Indian’s qualifications and his occupancy of the land, but also. as to. 
_. the value of the land... Should the field:examination show: that: the > 
~ Indian has not occupied the land as required. by the statute or that od o8 
_ he would otherwise be disqualified | to take an allotment of it, charges tee 


will be lodged against his. claim and the matter will proceed to a — 


final determination under the usual. procedure. . ‘Should decision be 


- favorable to the Indian’ s claim. upon the. report. of the field examiner 


or. upon the hearing, as: the case: may be;.the railroad. company: will 


then be requested to convey the land to:the United States by proper 
deed or relinquishment with evidence of title and the - non-alienation 
and non-encumbrance of such title. The instrument: of conveyance 


should not be recorded until it has been accepted. by the Department. 
. Should the deed or -relinquishment be accepted, it will be returned 


to the company to be properly recorded on the records of the county — 


in which the land involved-is situated, after which it will be retrans- 
mitted for the files of this office. “When the. deed or. relinquishment 
has been. properly. recorded. and. returned to this. office suitable nota- 
tions of the conveyance will be made. upon. the records of this and 


_ the local. office, after which. appropriate. action will be taken on the | 


Indian’ S application. for allotment with a view of its allowance. 


After a deed or -relinquishment. has been accepted, recorded, and 
‘returned. to this: office, the railroad. company may. make. selection of aa 

--other vacant non-mineral,. non-timbered, surveyed public lands of - 
equal area and value situated 3 in the same. State, inaccordance withthe 
"provisions of the statute, provided it. is made within the time fixed 
thereby. - ‘Said lieu selection will be filed in the ‘proper local office, at 
where it will receive appropriate action. ‘by the register and receiver, 


in the same manner as indemnity « or other kinds of railroad lieu selec- 


tion. Tf it: be. found upon, examination. when. it reaches this: office 
. that the company’s Tieu selection i is regular on its face, the field service. 
will be directed to make an examination. in. the field with reference “re 
‘to the character of the land selected by the company and. also as to 


whether it and the land relinquished by the company are. of raed: . . 


- e “ this of further F appropriate action, will be taken ¢ on n the selection... 


a value. When the report of the field examination has been received | 2 7 


ay 46 toe DECISIONS RELATING TO THE PUBLIC. STANDS oe eee : 


‘hes = hese instructions will sipersede: ahoes eonteae a in Gicuhie No. — 
510 of October 11, 1916 [45 L. D., 392), said Circular No: 510. Liana? 
hereby revoked and recalled. 3 
7 ee ee Car Patines a 
| Commissioner. nee 
| Approved | : ole 4 | : 
"ALEXANDER T Vountsana, ee eae 
Parse: Assistant Seortarys. 


_ JAMES RANKINE (On Reconsideration). 
CoS "Decided March 12, 1917. ie © 


io | Wrrupaawar—Cuanacren’ OF ‘Lan. 4s On, oR : Nonor—Counsis Oren To > Acmt 


CULTURAL ENTREYMEN. © : 

nets after agricultural enity. anil: prior to final ae, the land. involved is : 
included ‘within the’ outboundaries of a: petroleum reserve, the entryman, . 
- may... (1): apply. for restricted patent, Or. (2) apply for. a. ‘classification - of 
the land ‘as. nonmineral, or (3). apply: for a hearing at which. the. issue shall 
“be the known. oil. or nonoil character. of the: land. at. date of Derfection of 


final proof. — . , | | : : 
Parent, REsTaictep “OR “Unnstarcrep—Hnamine—Buspen OF. " Pxoor—Deren 


|  MINATIVE DATE, ° : 
~ Upon a hearing: to determine amiethan an: agttenitieal etittyman. should receive - 
3 restricted or unrestricted patent to land included within the outboundaries 
ie of a petroleum. withdrawal: between the dates of. entry, and final proof, the: 
. withdrawal being prima. facie. evidence the land is oi in, character, the 
burden is ‘on the. agricultural claimant to establish that. the Jang was not 
ae known. to. be such at. the. date of pereecuons & final eae - 


Vourndana, First Assistant Secretary: 

Counsel for James Rankine has ‘tienially requested: ‘ihe ‘Depart- 
ment to reconsider its prior decisions of June 28, 1916, and July 22, 
‘1916, requiring” Rankine to take the limited patent, provided for in 

the act of July 17, 1914 (38 Stat. 509), ‘upon. his homestead. entry 
is (No. 0. 03140), ‘made: April 20, 1908, at Lander, Wyoming, for. the . 

Ng SE. 4 and N. $ SW. 4, Sec Ot, T 46 NR. 98 W., ‘6th P. M. 
Final proof was submitted before a. United States commissioner at. 


-” Meeteetse, Wyoming, April 30, 1914, but the final proof together 


with’ the. fees and commissions was not received : in the local land. 


: - office until May 9, “1914, on “which date final. certificate was’ ‘issued. 


The land. was. ‘withdrawn by. Executive. order. of . 6, 191d and 


included i in petroleum : reserve No. 32. 


A The Commissioner of the General. Land Ofte, upon J ly 2%, 1915, 
"nade the following ruling: 


te “The. land. having: been included in. ‘a .-petzolenm. 1 reserve ‘gubsoquent 1 to , entry; or 
you are: directed to advise the. party in accordance with. paragraph 10-b ‘of | 


. 7 ee Circular’ No. 898 of | March 20, 1915, containing instructions | ‘under the Act. of | 
e. ce 17, 1914 oe Stat., yO that potent if issued, will contain a -Teservation ae 


ae ae: 
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on the: ‘petroleum: and: gas depoatis to. -the United. States in accordance with ‘the at Hs : ee 


said Act of. July 17,. 1914, unless, within thirty days, there is: filed in your, office oe 
an application forthe: classification of the land as. nonmineral;: ‘together with a. 


| showing, ‘preferably the sworn: statements of. exper ts or practical miners,. of the | 


~ facts upon which is. founded: the’ knowledge or. belief. that the Jand applied for : 


- isnot valuable: for petroleum or: gas. . Be og 
ee & application. for. classification is filed and: same is. denied, a hear’ ing will: be ee ae 
~ allowed, if desired, at which the burden. of proof will be upon: the. claimant to erie. 
re Show. that the’ land is not valuable for petroleum or. gas. Meas pea ee 


| ~ Rankine declined to ‘apply for the classification, and the § Coinimis ae 
sioner, upon October 12, 1915, held that in the absence of an applica~ 
tion for. classification, patent Sane issue with the reservation ofthe == 
oil and. gas. deposits to the United States. The’ Commissioner’s 


- action was affirmed, upon appeal, June 28, 1916, a motion for rehear-* as 


ing being denied July 22, 1916. Counsel then informally called the = 
attention | of the Department: to the unreported. decisions of July aan 
26, 1916, in the cases of Fritz Hilmer, Lander 0571. (D-33026), and. 


Charles. Q. James, Visalia 02406. (D-32798). In both of those casés 


entry preceded an ‘oil land withdrawal, which. withdrawal, however, — ea es 
- antedated final proof. In both of them, the Department. ordered: 
_ that unrestricted patent issue upon reports from the Field Service of — 

the. General Land Office and the Director of the Geological. Survey Bs 


that the land was as a present fact nonoil i in character = was, not 7 
known. to be oil at the time of final proof. | 


7 Upon August 10, 1916, the Department called for : a cepoH as.to. te 3 * "F os 
a antry. here under consideration. from the Director of the Geological + See 
ae Survey. The Director, apn October 18, 1916, » made. the, | elewing 


aoe 


“The. land is Jocated 4 in the: Grass Greek ofl ‘field. ‘The Grass. Creek: anticline BS 
on which the ‘field: is developed has a general ‘northwest-southeast trend: and ‘is 
asymmetrical . in character, dips ranging ‘from 24°. to 58° having: been. observed - 


on the southwest flank, while on the northeast flank they are less steep. Al |. . : 


-_ ‘though the uplift: was, dominantly one of folding, yet toward: the east and south- _ 


et east: beyond the tract listed folding: gave way to. faulting along the: ‘extension’. — 


of the anticlinal axis. Beds’ from the’ Cody shale (Upper. Cretaceous). through - i 


the Fort: ‘Union (Tertiary) are involved. in’: ‘the: uplift, put it: is only below : the’ = i re - 
older beds. along the inner portion of the anticline that oil: may. be expected: tO a 


be found at economic depths or in commercial. quantities. The highest part. of 
the: anticline’ in ‘which the. Cody. shale is exposed: has been: eroded. to form 


Grass. cr eek. Basin, which’ is encircled: by: bluffs. of: the. Mesaverde (Upper Cre-. - ~ i . _ 
~. taeeous) ‘formation. The land listed. is: underlain: by* the: Cody shale and. is « ; 


- located on the anticlinal axis. toward. the southeast end of the basin, 


3 While ‘the. Grass Greek field had. not. been. proved ‘oil bearing before’ the, - 
withdrawal of, May 6, 1914, ‘it was nevertheless. a. matter of common’ belief: in. wircng eo, 
“> the. Tegion. at the time of the Survey’ s examination, in the summer of 1918.that 


oil was” present in ‘commercial quantities, a belief amply. justified’ by subse- 
quent’ drilling. It is difficult. to. understand. how one living on land favorably 


- situated for the accumulation of oil and' gas, as. Rankine’s land is, should not. at at Se 


| = this time have -been. advised of a matter of. such: vi) importance to: him, 


a a ts 
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". Subsequent. to May 6, 1914, ‘development has pioneeea: seoaiilis in the Grass 


. Creek field: with the result that an: excellent production - has been brought : in. 


It is. true that for the'most part wells have been: drilléd.on the highest. portion — 


. Of the anticline. about 2 miles. northwest of Rankine’s entry, but that the. south- _ ; 
a east portion: of the basin is: not: barren. is demonstrated: by the productive: oil: 
- well brought in on the 8. 4 of SE. 4, Sec. 27, less than one-fourth: mile from the _ 
- south line of Rankine’ s homestead. It is unofficially. reported that at present _ 
_ 18 rigs°are drilling. in- the field. and that. development: is progressing rapidly — : 
southeast toward. the land here. involved. A Survey geologist. is now in the -) 
field engaged in bringing. up to date the information regarding. the Grass Creek: 7 
ye? development, and it is ‘not improbable that he will obtain data which may be of | 
interest to you in the consideration of this case. Such. information as is. avail- 
“i able when field work is completed in November will be furnished at your request. 
_ From the foregoing ‘statement it appears. that the tract listed is: ‘Situated on - 
‘the. edge Of a. developed. oil field: in a. position structurally. favor able: for: ‘the : 
accumulation of oil, and that it was a matter of common belief in the region for 
at least 9 months prior to May 6, 1914, that the Grass Creek Basin contained | 


valuable deposits: of petroleum. The withdr awal ‘of May 6, 1914, which is itself 


prima facie evidence. of the oil character of the land, was recommended only 


after - detailed field. examination in the. summer. of: 1918, and after mature con- 


- sideration by.. the Survey. during the winter of. 1913-1914 of: the facts collected 


in the field, and is. therefore indicative that prior to May 6, 1914, the Survey 


was: convinced that this. land. was valuable for deposits of petroleum. In. ‘view | 


of these facts the development to date in the Grass Creek field,. -Rankine’ s land 
must be considered oil in character r until actual 1 drilling 0 on the AACE itself ‘proves 


it barren. — 
In his supplemental report of J anuary 16, 1911, the Director fur- 
ther stated: | 


Such little ‘additional information, ‘pelating 1 to the . oil character of this laid 


as was collected by the ‘Survey, in its examination last autumn, tends to 


strengthen the conclusions reached in my. report of October 18, 1916, that the 
lands are mineral ldnds valuable. for their deposits of. petroleum. It. was as- 


| certained during. this examination that two wells, in. addition to the one men- 

tioned. in Survey | letter of October: 13, 1916, have been drilled. in. the SH, 3, Sec. 
OF: and that all three wells: yielded oil, on pumping, for a period. of. ‘several 
% months. During. the ‘time of: field examination. one of these wells. was. being 


- cleaned out’ preparatory to being put on the pump again. It was ‘also learned 


‘ that at the north end of. the field a well drilled through the Frontier sandstones, 
= from which the production to. date has come, encountered gas'in the underlying | 
Greybull. sandstone. This fig daad as ‘well: as those of. the: Frontier, ee , 


a the land: here. involved.. 


In view of the facts. tae ie: lands were withdrawn prior eres the. Schiiievion: of : | 


final. proof, that the oil: character. of the lands may reasonably: be considered. to 


have been. known for - some months before. (see my letter of. October 18,:1916, 


| in this. case), and. that the claimant has. ‘submitted no evidence | indicating. that. 
the land is or at date. of-issue of. ee certificate Pilea nonmineral, it appears : 


_ that limited patent should be issued. * * *. . 


From the report of the Director of the. Geclogical S Borers anid: ithe a 
fact that the entryman has declined to apply for a classification of - 
~ the Jand as. nonmineral, it may be ‘assumed for. the purpose of. this : 

case that. the land is as a pest ree ow to i oil i in character, 
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~The: cepiile tang of Mar 20, 1915 (44 L. D. 32), prondes in para- a 

a braphy 10. (b): for an. application. for a classification of land'as‘non-. 
mineral: Should the application for. classification be: denied, the: 

claimant is allowed 30 days to apply for a hearing “to ‘establish. the 
fe tionmineral. character of the. pas = _ Peenaph 11 of the eFeaulations. - 


| provides: cae oe 


2A withdrawal. or classification will Be: deemed: pri “ime. Jaote: evidence of the | 
-_ character, of the land covered thereby for the purposes of this act; ~Where any. ¢ 
_ nonmineral application. to. select, locate, enter, or purchase’ has preceded: the: 
- withdrawal or’ classification and is incomplete and : ‘unperfected. at such date, 
the claimant, not. then having obtained ‘a vested’ right in the: land, must: take © 
patent with. a. reservation or. sustain. the. burden of: ‘showing at a. hearing; PA eS 


one be ordered, that the land, is. in: fact nonmineral in. character. and therefore 


erroneously classified or not. of the character intended: to. be. included in tas = 


withdrawal. 


Tn the ae of eae Hildreth, Visalia 01995, decided | February 5, . 


1917 (46 | Le D., % ee the Department held. (Syllabus) : 


- 


Nonmineral lands embraced. within a lawful desert-land. enkey, duiy. main-- 


tained and, subsequently included within the boundaries of a ‘petroleum. reserve | 
are excepted from the oueration of the withdrawal byt the act of. Ju une 25, 1910 : 


(36° Stat.,, _ 847). 


Where } there is no evidence ‘or allegation’ that: at’ the ‘date ‘Of: final Brood: and: 


payment the land was. mineral in character,. ‘and where. there: is nothing before” 
the Department. warranting. further investigation as. to the. character. of the - 
) land, unrestricted. patent will. issue notwithstanding. the fact. that, the, > land 


is within the exterior limits of a withdrawal. made after desert entry. 


In the course. of the decision, it was stated: 


‘Therefore where land: has. been. withdrawn: or. classified upon data. ‘indicating. oo 
that: it.is: mineral in character. and. the Government continues. to assert. that: ee 
it does in fact contain. valuable mineral deposits, an’ applicant who seeks ‘to: gees 
have such: land declared to be nonmineral. must: sustain the burden of proof. at — 
a hearing. had. for the determination of ‘that: question. The’ ease “under con-. 
sideration ‘does ‘not; however, oecupy such a status. : “The entry was. made long ba 
prior to the. petroleum withdrawal. “The act of June 25,. 1910, supra, under act | 
which. the | withdrawal. was. ‘made, expressly excepted ‘from. the operation of 

the withdrawal lands. embraced in any. lawful . desert- land entry. theretofore 
“made, . where entryman should . continue to: comply . with. the law. It. appears | 
from. the record. that, ‘Hildreth. did continue to: comiply with the law: that. he. : 
lias ‘made the. necessary - expenditures, submitted: ‘proof thereof, reclaimed : ‘the "an 
area prescribed by’ the desert-land laws, and otherwise. fully. complied “with: 0 


those statutes. Therefore, the withdrawal has, under. the express terms: of _ 


- _the act; failed to attach to the land embraced. in. his said. entry, if the Jan ds be i ae 


of the character subject. to acquisition. ‘under the desert- land laws. 


‘ae prior to final “proof and | payment a ‘discovery: of valuable’ ‘mineral: had | 


_ been made. ‘upon’ the land, entryman: ‘would, irrespective of the withdrawal, and 


- of the act of June 25, 1910, supra, upon proof of. the fact, have suffered the 


cancellation of. his’ entry, ‘unless he came within and accepted the remedial pro- is 


visions of the act of July 17, 1914 (88 Stat., 509). Such-is not the fact in = 
_. this- case. . “AS hereinbefore related, not only, is there. no discovery, or allegation : ; : 


" 4587° —17—vor, 464 —< 
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ne 


Of: discovery: of mineral” upon this land, but ‘the Géological: Survey apr that 7 


ws at: time: of. final. ‘proof: there was no evidence of its. mineral . character, unless | 
. the mere. “withdrawal. constituted - notice of: that’ fact. A special ‘agent of the ; 


| - Gener: al Land. Office. reports that the land is nonmineral: in character. Both of 


these reports. were made subsequent to the withdrawal and the . submission of | a 


final proof... The case therefore does ‘not fall within the: rule and practice ‘gov- 


we erning the. discovery. of. mineral upon lands prior to final proof, nor is it analo- . 
gous to. entries. made-“upon:. withdrawn lands.- It.-is an. entry: upon nonmineral | 7 


~ lands and excepted from. the: withdrawal by the express terms of the said act of | 


os June ‘25,. ‘1910. . Therefore, in: view. of the: foregoing, and. basing the. decision _ | 


‘wholly upon the: facts, and: circumstances: of this. case; it. is held that the entry: 
“man is: entitled, to: an ‘unrestricted patent: for. the land entered, | se Sua 
“Under the facts of the entry here under considetstion: and i in view 
| of. the regulations. of March 20, 1915, as interpreted by. the decision 
in the. case of. Henry Hildeeth. SUDTA, it would Pee: that. three 


_: courses of action are open to Rankine. 


a. Pe Ele may apply for a restricted iateltt, or in ‘the event oe the | 
- failure to take any action, suffer cancellation of his aay. A ic 


- Oxia 45 L. D. 77). 


“3. He may ‘apply fot a ce A 
_. Rankine. has declined to. apply for a -dlaceiitatiott of ie iad 
Such’ a: classification would involve the determination of the present 
character of: the land. ‘ Should he apply for a hearing | the question 
at issue would be as to its known oil or nonoil. character at the date 
of the submission of final proof, which i in this case has been taken as - 
-of May 9, 1914. Under: paragraph LL of the regulations of March 
-20;.1915, the withdrawal is deemed. to be prima facie evidence of the 
character of the land. Iti is therefore prima facie evidence that the 
land was ‘known to be oil in character at the time of: final proof. 
Should the entryman herein apply for a hearing, the burden of. 
proof. will. be upon. him. to. jestablish that. the. land was. ‘not, known : 
to be oil in character at the time of final-proof. Bees - 
The: entryman will accordingly’ ‘be allowed the privitegs of either 
applying for a restricted patent or for a hearing under the terms as 


ea above set, forth.. The prior decisions of. the Department. are modified — 


: : to the above. extent and the matter remanded for further ‘Proceedings | | 
: in harmony. herewith... Hee 2 ie eet ee - rine te aces —_ 


oS Sir eae nt ee 


“RALPH 7 ‘SHIRE, 
“Decided: March 18, ‘1917. 


- ENLARGED Homksrap ‘Entsy—Appirionar—Acr OF Jory, 3 1916—Lanp Now- re 
CONTIGUOUS. oS | 

“An additional ‘noniiestead. entry . of noncontiguous Jand is not. peimittea. ‘oy oo 

"the act of July 3, 1916. (89° ‘Stat., 344), until final ron upon! ‘the eae 7 
homestead. entry has been submitted. | Ss eo 
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- Voasrsana, First ‘Assistant Secretary 


“Ralph Ji: Shirk’ appealed from decision of Gcee. ve 1916, - bythe: _ Be ; 
ba ee of the General Land Office, holding for cancellation a 
his homestead entry for the W. 4 SW. 4, Sec. 15, T, 22 N, CR. 21 E., oS 


JN M.P.M.,, ‘Santa’ Fe, New Mexico, land distritt.. 


Tt. appears ‘that. Shirk, ‘on November. 15, 1913, Tae: ‘homestand "2s 


‘ entry for the E. $'E. 4 of Sec. 31 of said township, and on April 3, ca a 


- 1915, ‘made additional cy, under the Enlarged Homestead act, for ee e8 


the W. 4.NE. 4 of said section... On Fae lo 3, 1916, he made further” | 


wae additional: entry for the W.4 “SW. i 4, Sec. 15; ‘which latter entry the a 


- Commissioner held. for. cancellation’ for. the reason that it isnot con- 


; tiguous. to. the lands embraced 1 in. the former entries and because he. - 


-1s not: entitled. to make: entry for. noncontiguous tracts, inasmuch ¢ as: ce 


_ final proof has not been submitted upon the. other entries. ae 
In consideration. of. the ‘appeal, the Department, under. date of a 


7 recren 19, 1917, called: upon’ the entryman to explain why he had rv 


not stibinitted ‘proofand' when he expected to-do so. He has. replied — 


that he did not make’ settlement upon the land. embraced ‘i in the first’ 


2 entry: until May. 1; 1914, and. that he. intended to sy proot on. 


May 1,:1917; or as. near: that’ date as possible. — 


~The report of the local officers shows thing on the: same. day that. 

- Shirk applied to make this. additional entry, one Medina also. filed. 

| application: to enter said land, which application was re}! jected because : 
of the prior entry of Shirk. “They stated, however, that they had 


fe erroneously . allowed. the latter entry, and ‘requested that it be can- : 
celed without) delay i in order that: ‘the application of Medina might ie he 


be favorably acted’ upon. 


‘Inasmuch :as final: proof had not best submitted by. Shirk, he waa, _— 
not entitled, under the act’ of J uly. 3, 1916 39, Stat. 344); to enter the ia 
se additional noncontiguous land. Ste Be 
~The action of the Commision: idldinge the entry for cancellation ede te 


is correct, and said’ decision is accordingly. affirmed. : 


| ‘Medina gained no rights by the filing of an applitation Thile. oe ae 
land was covered by an entry. “Upon the cancellation of Shirk’s 
| — the land: will be Spent to ocenitry be the first ce — psy ee 


_ DILLARD v. ‘HURD. 
‘Decided March Lh, 1917. 


- ‘Hounstmay Hiei: Connie Das intnny Curup Prion TO SConmesn - ere ue oO 
eee contest: brought vapon. the ‘ground that :the: entryman iS a minor and: not. the 3 ee ke 
_. head of a family .must fail. where, prior to the. filing of. contest: affidavit, ‘he ¢ an 


at . _entryman. attains his majority: 
‘Samz—Conrust—WHEN DEFAULT BEGINS TO ‘RUN. i | = 
‘Where’ one under 4 years. of age ‘and not the head of: a family is peruitad. 


oe ‘to make a 1 homestead. entry, put attains his majority before the filing of a 


- ON, 


oe ‘Veidaine First Assistant Seoretary: 
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7 contest affidavit charging failure: to reside upon: ana cultivate the land. as: _ 


: "required. by law, such contest roust.fail if ‘Six. months had not elapsed | since he 


_ the entryman became 21 years of age. 


October 30, 1913, Claude B. Hurd filed spplicettin t to snake shone” . | 


ee “stead entry, serial 029929, for the N. 4, NE. 4,8 SE. 4 NE. 4 , Sec. 10, 
a, and. SW. 3 Nw..4 , Sec. 11, Ty. 10 N., R. 12 E. B. HL. “M. , Rapid City, a 
~ ~ South: Dakota, Jand district, accompanied by corroborated affidavit pitts 

be stating :_ rs : 


“That he i is a minor nineteen. years of age; - that eae the last two 3 years he ‘hag a2 


oy been the head of the family ; ‘that he is the oldest: boy at. home ; that his. father ve 

ig an ‘invalid confined to the house. at all times and to his bed a part of the ~*~ 
time; that there are: four children* younger: than himself and: his: father’ and 
| mother. to take care of; that he has. provided the living for. call of. them: and has 


done a man’s work about the wines the: red two years, and. whet. at this time, he: is. a 


fe 80 doing. 


‘December 10, 1918, his Spehe Bynieaes was: ‘allowed aad: eatery ae ot 


record. - “October 6, 1915, Hubert. Dillard filed A eoplioetaios to contest 


oe said. entry, charging that Hurd—.-° E 


+ has: abandoned. said land: and has not. in. ‘good: faith : complied with the require: oe 
ments of the homestead law; that. said entry: was: illegally. made in’ that: the” 
claimant. at the date of. entry was. not the head: of a family and that. ‘the claim- 
cant. was ‘not the “sole support of his parents at that. time, nor at any. time since ed 
; the: date of his entry; that claimant is now only 20. years: of age. : 


Notice of contest issued. October 6, 1915, but service was. not made : 


upon ‘the entryman until November 22, 1915, and ‘proof. of ‘service 


thereof was filed on the same day. ‘Answer was duly filed without. 


objection to the service. or proof thereof, and, upon: further due pro-_ 
ceedings therefor, testimony was taken. afore: a ‘designated. officer i in 
- J anuary, 1916, both parties appearing. with counsel and witnesses. | 
.° April 15, 1916, the local officers joined in. decision: Somedn 2 
gon: dismissal of the ‘contest, finding” substantially mM ‘favor of the. con- ee 


| a | teste ‘upon the. questions at issue. . 


wane December 2,. 1916, the ‘Commissioner. of ae Genoeel) ‘Land: Office, Pas 
nae considering fie case upon. the: appeal. of Dillard, affirmed . the. de- a 
cision of the local officers,. and from this decision contestant has BBs: . 
a pealed to the Department. PORES | ae 


- The record has been examined i in 1 the: Hight. of. all briefs found: en 7 


ee as file in behalf of the respective parties, and it is found that the de- 
~----eision of. the Commissioner. sustaining the conclusion reached by the ~~ 
_; local officers that.the contest should. be dismissed is based. upon hold- a 

| ings quite different. from those made by the local officers. 9 = 


‘The. Commissioner finds that the statement: of contestee: oe he am 


ae the head of a family,’ though made by him in good faith at the — a 
_. time he made his application, is not sustained by. the. evidence, but. 
: ; further finds that as he became 21 years of age on. Ange: 8, 1915, a — 
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eee and this. ‘contest: was: not. filed antit October 6, 1915, nor “service Ge eh cg 
ae . thereof. made on entryman. until November 22, 1915,: ‘this defect-is 
-eured, as Hurd: became a: qualified entryman upon. attaining his. tha aS ai 
_.. jority, prior to the inception of contest... This'is clearly correct. See. - saa 
ease of James’ F. Bright: (6 L. Di , 602), since may: times: cited by. a 
‘ ae Department, including: 39 Li D. 418, 419.. : ee 
_... This disposes. of the: charge that. the entry: was. aieealy sade; as Ope oe 
ae it clearly became effective | from. the > date Hurd became § a — ert we ee ee 


“This leaves fae Gonsideration. the ae that: clatzniint €¢: thas ‘aliete oe 


| eu -doned. said land ‘and: has. not: in good. faith: pe with the ae _ , 
7 quirements: ‘of: the’ homestead: law.” - er : 
If, as held: by ‘the. Commissioner, the: entry mist: Pe front tie < 


tine. ‘Hurd became a qualified. entryman: ( August ’ 8, 49 15). "pata: pees 


less. than. the. six: -months’. period within: which . establishment:of  resi- 


“arg contest must: be. dismissed as: premature, having ‘been: brought within ; 


dence upon the land imust: be: made. If, ‘however, the: entry: should et 
be held to date from:the date’ it .was allowed (December: 10; 1918), PES 


the Department, after: examination of the testimony, i is of the. opinion — 


that: the last: above: quoted: charge made by the: contestant. 1s not ed A 


oe ported. by a: preponderance: ‘of the evidence. ~~ 
.. - Upon full consideration of the entire case, however; ‘the o Depattihent 
"is: satisfiek that’ ‘the decision. of the Cc 





mmissioner is ' ‘sustained, by | 


~ analogy of: reasoning, by Departmental decision i in the. ease of Je ones 


ey Burch, supra. ‘The conclusion, therefore, i is, first, that the charge a. 
Ok minority. jnust fail because Hurd became of-age “Befare the contest | 
was filed, and, ‘second, that. the charge of abandonment and: failure 


to comply with ‘the law: must fail: because the. entry.-must. date from a 


ee 8, 1915, when: the entryman. attained his: eee 
ee The decision n-appealed 1 oe As. ie eed ney affirmed, 


WICKHAM ve ‘HEIR OF. UBER, 


| Devided March: 15, soit o on” ie 


at Contest —Secono—WaEn. PrrMrrren, — a - Te ae oe. 
” A second contest, by: ‘the’ same. person, ‘upon ‘substantially: the same. woe oe e 
"as in the first, will not be permitted, even ‘though’ the entryman: was not 


served: with notice ‘of the. first. contest, unless: ‘pacstactory, explmeton: ‘is ie Se 


made why the first contest was not. prosectited. 


md Tocmasin First Assistant. Secretary: 


November 19, 1914; Frank ‘A. Uber made i in the} Tes. ‘Kigeles sland = ae o. 


a “office what. is now. known. as El Centro. desert- land. entry 02102,.for ta 
the SE. 4 SE. 4, See. 1, oT 17 S., R. 12. B.,. Be B.: My EL I Centro, : 
Paes eee land district. | = 


“<, aor ee "DECISIONS RELATING ‘TO THE PUBLIC LANDS. a | rom ne 


a oe “Noster 2, 1918, ‘gai ee was. ccna. by one;  Bitler, alleg: = tous 
“ing! that the enti yuan died intestate, leaving as his only: heir his. — 


ct : 7 Be father, AL. _B.. Uber, and that. neither. the. -entryman. nor his. heir 
- had ever done any work. on the.land,: except. clearing a part: thereof. od 


_. of brush. Such further’ proceedings. were ‘had.in said contest that 
_ said entry. was canceled: by. the. Commissioner’s: letter: SHY. of ; . 
“February 4, 1916, but such contest, was. later: withdrawn, ands, by: 


| ~~ the, ‘Gommissioner’s. letter “H,” of. Tune 23, 1916, said ey was 


or reinstated and left intact: 7 


—.. July. 26,1916, George R. ‘Wickham, ahs. iad filed. ie ‘soldiers’ e | 
os declaratory. statement for: the land during the period, said entry. was 


; ~ canceled. of record, filed” contest: against. ‘said. entry, . alleging the — : 


7 death of entryman, leaving. as his. sole heir. A: B.. ‘Uber,’ and that = 
ae neither. the entryman nor. his: heir since -his death, Jduring: the. first 


7 year or any. time,. had. expended. the sum of $1; ‘per acre. looking . to 


a reclamation, and. that no money. has been. ‘expended: in the. purchase - - . 


of a:water. right. -Notice issued on this contest July, 26,1916, but, no — 


... proof of service having been filed, such contest: absited:, “September _— 


5, 1916, Wickham. filed. another. contest against... said: entry, making 
substantially the. same charges’ but offering no. explanation. whatever, | 


so far as appears. by the. record, as’ to his. failure. to.prosecute.the 
first’ contest... _ Notice. issued’ on. gach: second. -contest;: September. 12, ek 
1916, and. service was made. personally ‘upon. the. father: of: the. entry: om 


man and also upon the public. administrator. October.20,- 1916, the » 
public. administrator of Imperial County, California, filed. answer,. 
making allegations which need not: be.stated herein. October: 28, — 

1916, the heir, by. attorney, filed motion to dismiss.the contest; upon. 


the ground. that the. contestant: had failed to: prosecute. his. first, con- 


test, abated. as, aforesaid; in which.the-same. charges. were made;. and 
- had offered no: explanation of his failure in that regard. . Without 
_ taking any action on such motion the local officers issued: and served 


-. notice of hearing returnable November 24,. 1916, to which, in. behalf 
of the heir, objections. were filed insisting. that he was. entitled to 


action on his motion and that notice of hearing ought not to issue | 


until such motion was disposed of. At-the same time, however, for 
the: protection of his client’s interest, attorney for ‘the heir Sa -_ 
- answer denying the charges. made by. the: contestant. Pe ne 
e December 21,1916, the Commissioner of the Genaeal Land Office, > 
es considering. the. case upon. Teqnest of the: local officers. for. eT a 
_ tions, disposed of it as follows:. Peo Ge ee Soe ae: 


Until the daimant was: served with . notte: hers: ds. in ‘fact: noO- contest,’ cand <2 7 ‘ 


ea _such being. the case, there is- No good. Teason why the. contestant should be 


: “deprived of the right to file a second contest, if he prefers to have the’ first 2 
7 eo abate, this office being | principally’ interested” in’ bcccchagaae the ce of ae _— 
os whe entry that may be contested, 0 ee oS 


46) ~ ie * “DECISIONS. RELATING | TO THE PUBLIC LANDS. a ‘ 55 in ee 


1 


‘The motion to dismiss jhavinks been made by ‘the defendant: as. aforesaid he - 


was. entitled. to action thereon before being forced: to answer, but. as he has - 


already. pleaded. as hereinbefore indicated, your. action overruling: the demurrer : 
is affirmed. and ‘you will now set a date. for hearing and potify the parties. 


’ | thereof. 


. _ that the Commissioner’ s finding that “ until the claimant. was. served 


- From this aston: Miseandet BY Uber, hae Pea Frank x Uber, Pi | 
. has appealed to the Department. Upon this. appeal it is. contended a 


| with notice, there i is In fact no contest, and such being. the. case there « 
is no good reason why the contestant should. be. deprived. of the — 


. right to file a. second contest if he prefers. to have. the first. abate,” fe 
‘is erroneous, and “is contrary to precedent and ,the former pracy 
tice of the Department.” ” In: support. of this contention. counsel for 


apellant cites decisions: in. the cases of Neiger wv. Keyes, Los Angeles 7 


serials 010390 and 0137 99, and also refers to the « case. 2 of Gauterau : a 
~ Chaney (26 L. D., 450). fae 
- The record has. ‘been Se in connection. 1 ith ne cases rapa 
referred to, and the Department. does: not concur in the holding of. 
the Commissioner that a second contest may, as. a matter of right, 


be prosecuted, if the: entryman was not. served with notice. in the .. 


first: contest. Contestant should have been. required to explain his” 
failure to: proceed with his first. contest, and. second contest. affidavit. : 


should not have been accepted, “unless. sufficient. explanation was see 


made. Such an explanation will be required before hearing. ee 
- The decision appealed. from is accordingly. modified, and ee case 
is remanded to the General. Land Office for further proceedings, ies 
accordance herewith. ‘ sig | a | 


| WICKHAM v. HEIR OF UBER. 


"Motion for  febiearing of the Department’s disciiion’ oF Mach’ 15, 7 — 


i917, 46 Le Dz, 53, denied oe First Assistant. —. Vogelaang, | 
April 9, 1917. ie ee : 


. CALIFORNIA. AND OREGON LAND co. v. . HULEN ‘AND ‘HUNNICUTT, @ 


Pe ot ae 


‘Decided. March IY, 19M. 


“s Vacarton | oF / Parent —Norarion: oF ‘Resrorarion—WHEN ‘Laxps. ‘Suszmer, TO pa 
APPROPRIATION. | A se ; , o 


“Land segregated. from* ‘the’ ‘public domain, _whether a ‘patent, reservation,” ae 


.-. entry, selection, or: otherwise, is not.subject’ to settlement : ‘or any ‘other form , 
of: appropriation’ until. its: restoration: to: the publte domain ‘is noted | upon. ~ 
_ the records of the ea land: office. : moe, re 


. 56 oS 7 DECISIONS, RELATING TO THE PUBLIC ‘LANDS. . vor, 


a “ PRIOR Decrsion OVERRULED IN Part. | | | Pend Oe. a8 
~ So much of the decision in the case of Sarah. V. White (40 L:: D: 680), ‘as | 
| holds that land. restored to the public domain as the result of vacation’: of 


patent thereby. becomes subject to settlement, if unappropriatéd, is over- 


4 ‘ruled. 


ie Vocensane, First Assistant Secretary: 


The California and Oregon Land ore bee sppeaied £ ona the me 


. 7 decision of the Commissioner of the General Land Office, dated May : 


_ 12, 1916, rejecting its forest lieu selection under the act, of June 4, — 
 s 1897 (30 Stat., 36), for Lots’ 1, 2, 7, 8, 9, 10, 15 and 16 of Sec. 28, Tr. : 
| G1S., R. 2 W., W. M. , Roseburg, Ovegoii; land district. : 

| “The lands described were formerly embraced i in ‘two: piitented an 


Ge tries, which ‘were canceled by. decrees of court. The local officers — 


were, by letter of December 9, 1915, advised by the Commissioner of _ 
_ the General: Land Office that: the decrees had been recorded, and'they 
were directed to post in. their office, and to give to the press as a 
matter of news, a notice to the effect. that on. a date thirty days hence _ 
they would ‘note the restoration of the lands upon the records of their 


: office, and that thereupon they would be subject to all forms of appro-— e 


Pa permitted by the public. land laws. appropriate thereto. | 
~The local officers issued notice as directed, setting January 18, 1916, 
at 2 o'clock p. m., as the hour of opening said lands to entry. | 
“Within twenty ‘days prior to J: anuary 1S, 1916, as provided in the 
regulations of May 22, 1914 (48 L. D., 254), Willian Hulen pre-- 
| ene his application to make homestoud entry. for Lots 1, 2, 7; and 
8 of said: ‘Sec. 28; Ulysses: I. Hunnicutt presented a like eppliation 
for Lots 9, 10, 15, and 16 of said section, and the California and Ore- _ 
gon Land Company, by Robert E. Smith, its. attorney in fact, pre- 
sented its forest lieu selection for all of the lands. . | : 
Hulen and Hunnicutt having alleged prior settlement, ‘the local 
officers: allowed their applications, and rejected the, forest lieu selec- 


2 ‘tion for. conflict. therewith. “The Commissioner | held that, the local 


: officers having followed the regulations of May 22, 1914, mune the 
=e applications had been properly disposed of. | 


| ‘The Commissioner’s. decision is based: on the desamnpeitn that. the oe | 
lands became subject. to. settlement when the-prior patents were can- 


— ‘eeled by the court. decrees. In this he erred. The correctrule is that / 


_ when a decree canceling . a.land patent becomes finally effective, the — 2 
2 patented lands are thereby restored to ‘the public. domain, but. they . 


are not thereby restored to appropriation until the local officers are “ 


instructed by the Commissioner that the lands: are ‘restored to entry 


) and have i in accordance with, instructions made notation. of restora- 


tion: upon the records of the local office. See cases of Hiram M. Hamil- . a 


a ton (38 L. D., , 597) and Sarah Vv. ‘White: i L. Ds oe. ih the _ 
latter ca case it was held 3° 4a Ae. Giese 2 


ay as i | ‘DECISIONS RELATING TO: ‘THE PUBLIC ‘LANDS. a ae ee 


By : a. final idee of cdricstintion: os patent: jana: once paténted' becomes part 


2 of the. ‘public domain, ‘subject’ to settlement, ... if ‘unappropriated, but does 


: (Recomm AND “RECEIVERS, | 


an not become subject to. entry until opened to. entry: by. the General. Land: Office. | 


. The quoted holding ' was not necessary to the disposition. of the a oe) 
_ ease, and the orderly. administration of the land laws: forbids. any Le 
departure by the Department from the salutary rule that land seg- 

' regated from. the public domain, whether by patent, reservation, entry,.. 


7 selection, or otherwise, is not subject. to settlement or any other form 


of appropriation ‘until its restoration to: the: public. domain’ is.noted’) =...) 
| upon. the: records of- the local. land: office, ° So much of ‘the ae ae 
decision as holds to the contrary is overruled. Ge ae Awe 
oe Tt follows that, instead of recognizing. any ‘dlaim of. prior. - pettlee: eee 
ment, a. drawing: should have been had,.as directed by paragraph 4 | 
-of the regulations of: May 22, 1914, supra. However, Hulen’s entry 
was canceled on relinqiishment filed ‘October. 17, 1916, and Hunni-— os 
- cutt?s entry was likewise canceled on J: anuary 29, 1917. ‘The selec-- 
tion of the California and Oregon. Land Company — therefore Pe — 


: a allowed, ae no other obj ection exists.. 
| The decision : Is. reversed. te 


“ADDITIONAL ENTRIES—ACT OF FEBRUARY, 20, 181, 
~Insreucrions. 
“[ehrentar. No. 585.) 


| DEpaRrMenrr ¢ OF THE Inventor, | 
7 . GENERAL Lanp. Orvis 2 
| Washington, D. De Mt arch, 19, 191 fas 


‘Unrren Srares Lanp. Overcome: 


ce Your attention. is directed: to the act of Congress of Februnsy 2 20, ‘ - eos 


“49it (39. Stat., , 925), which ‘provides: 


-'s “That. any person. otherwise qualified who has obtained title under the home OO 
. gtead laws to. less: than. one quarter: section of land may make entry and. obtain. 


title under ‘the provisions of the act entitled “An act to provide for enlarged | = ae 


f homesteads,” ‘approved. ‘February ‘nineteenth, nineteen ‘hundred and ine,’ and ~ 
"an act’ of June - ‘seventeenth,. nineteen. hundred and ten, entitled: “An. aetito 

_ provide: for: jan. enlarged homestead, ” for suchan area of public: Jand:.as will,.. 
| when one-half of such area is. added: to the. area. of. the lands: to. which he has Q 


already. obtained title, not exceed one quarter: section : ‘Provided, That this. act. 


= shall not. be constr ued. to. apply. to soldiers’ additional homestead entries made 


under. section twenty-three. hundred and six, ‘United’ States ‘Revised Statutes, | | 
Or acts amendatory thereof or. supplemental’ thereto, © e OPER ade 


2. This act permits ah additional entry under the’ enlaigd h ‘hoine- a ee 


‘stead | act to ‘be. made for’ a tract. eee as irs thereto, s 


68 "DECISIONS RELATING TO THE. PUBLIC LANDS. Bron. 


_ slihoaeh the land inohided 4 in the appheants perfected entry be not. 
ae thus: designated ; it is. immaterial whether he owns the original tract, 
and the additional tract: may be eoptenons ehereens or at any. dis 


tance therefrom. | | | 

8. The application must Sontain: a dascripiion of all siaties thenes . 
iotone: made by. the > applicant or. such data as will serve to: acortey 

_ them, = 

4, Under Beton 6 of ie eee of March 0, “1889 (95 Stat. 854), 0 ey 

person who. has partially exhausted. his homestead right - through. a5. 


‘ perfected. entry. is entitled to make an additional entry for so much — 


land as will with the area of the completed.entry make 160.acres. 


The present act supplements that legislation by providing that the 


additional land, if designated under the enlarged- -homestead act, 


shall be estimated at only. one-half its actual areain the calculation | 


oe under: the act of March 2. 1889. To. illustrate: ‘Tf: the person has — 7 


obtained. title to 40 acres, he may make additional entry for not- 


exceeding 240 acres of enlarged- homestead land, that is, twice 120;. 


if he has had 80 acres, he may still: take. 160. acres of such land; if. he 7 


ale has had 120 acres, he may now take an. additional 80 acres.. 


5. In connection with an application ‘pursuant to: the iprovianie 


Sues of this act, a petition for designation of the land sought may be filed. | 
ag provided in other cases of applications under the enlarged-home- | 


stead act, and the proceedings with relation to the gaa and - 


“a petition will be as in other cases. 


6. Where an application is. filed for i aitional adhe anner sither | 


7 Section 3 or section 7 of the enlarged-homestead act, and the Secre-_ 


tary of the Interior refuses to designate thamunder the tract in- 


. eluded in the original perfected. entry, the application may be allowed ~ _ 
for so much of the land sought as the claimant is entitled to enter _ 


~ under this act, provided sald land be designated as Subject to the 7 
enlarged-homestead act. 3 ss 


“7. In proof on an aie allowed pursuant to the’ provisions ‘of the ine 


“present. act there must be shown the existence of a dwelling house 
_ upon the land entered and the usual residence and ‘cultivation. — 
Residence must be for not less than three years, subj ect to’ the ‘privi-. 


, lege of being absent five months in. each year, in two periods if de- . hee 
_ gired.. There must be: cultivation. of not. less. than. one-sixteenth. of * . 


. the land entered during the second year after the date of the entry 
and not less than. one- eighth of its area during the third year and 

: until submission of proof. However, credit for military service will 

| be. allowed. as-in_ other cases. Proof. must. be submitted within five, | 


ce years after the date. of the. entry. | 


- §. The present. -act does ‘not in anywise: affect ‘the right of | 4 ad di- oe 
- tional oniry under the. stock-raising homestead act; under the al 


obs + et 
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ead of that law no additonal ee can be: nade unless the land : 3 


: : pan entered. has been. aba as a ect: thereto. . 
_CLax TaLbMan, 


ce omen , : 
os © ALXANDEE Tr. ‘Vooursane, i 
: First Assiséant # Seorctary 





_ UMAMELA 1 INDIAN GRAZING LANDS—ACT OF FEBRUARY 17, 1917, : - 
| Instevorions. : 


{Cirenlar No. 586.1 


Deparment OF THE  Lwrerok, | 
on ‘Generat Lanp Orrice, — 
3 Ee 1a | Washington, D. e, arate 20, 19IT 
: + Beownme AND 5 Rncmiye Pa 
_ ° Unrrep Srates Lanp Orig, iy Guinn, Orzcox: | : a 
epee ere attention is directed to the act of ‘Hebraary 1, i917 (a8 Stat, 7 * 
| 923), which reads aS. follows: oi, 9 | 


That all persons. ‘who. haye. heretofore purchased ‘Or may. her eafter - seas 


8 ‘any. of the lands of the Umatilla. Indian Reservation in: the State of . Oregon, 


eo and. have. made or shall make. full’ and final payment therefor. in conformity. 7 


a with the. acts of . Congress. of. ‘March third, eighteen hundred. and eighty-five, = 


and of July first, nineteen hundred and two, and Subsequent. acts respecting . 


the. sale of. said lands,. shall be: entitled: to receive patents therefor upon sub-. cue 


Commissioner. poo 


os mitting. satisfactory. proof. to the Secretary of the Interior that. the untimbered oe et : 


: lands. so, purchased: are, not: susceptible. of cultivation: or .residence and are . 
- exclusively ‘grazing: lands, incapable of. any, Profitable: use other. than. aor, SPae a 


ing purposes. . | pe 
SEC: Pa ‘That: hate ‘a party: entitlea to dain’ ‘the’ benefits of this act. dies ie Oe 


before’ securing: =; patent therefor it. shall be competent’ for - the ‘executor’ or 


| administrator. of the: estate. of: such’ party, or. one:.of the: heirs, : to make’ the ne 


“mecessary. proofs and. payments. therefor | to. complete : the same; “and. the patent ‘ 

in such. cases shall. be" made. in. favor. of the heirs of. the. deceased - -purchaser, | 

- and thé title to. said lands shall inure to. such heirs as. it their. names had i been : 
', «ceeemally mentioned. : : 3 | 


ok This act j is idenfiel in ce terms vat that of Weccae 1, 1913 hs . tee 
(er Stat. , 665), except. that its provisions are now extended. ‘to: ay 


“entries heretofore or hereafter made. Proofs may. be submitted only . 


es after publication and - posting of notice, as in. ordinary: homestead . 


; eases... If. the regularly. introduced, testimony. shows that.a tract is - | 


: not, susceptible . of: cultivation. or. residerice. and.is exclusively grazing 2 | aoe 
- land, incapable of any profitable use other than for grazing purposes, 


= the entryiman a by. the act, relieved of, the requixement, of residence. 


is 60) oe "DECISIONS ‘RELATING TO THE PUBLIC ‘LANDS. cent “Cote 


i. - Morse: ane pron entitles an to. issuance of! final cartificate,” c 


such. 


poe oe Vilas, First Assistant Secretary: 


7‘ “upon payment of the unpaid installments of the price, and it isnot 


na necessary. to show that the land has been actually used. for. grazing Soa 
purposes. | a 
 Q Section 2 of. the act lowe anion of post by’ one of. the ees 
rN heirs; or by the executor or administrator of the estate of the entry- 


7 man, if he’ be dead. However, ‘the certificate i is to be issued i in favor 


ee of the heirs. The executor or. administrator, offering proof, must — 


‘ s engi record evidence of his. og ar and boaters as a o 


“Cay TaeMan, 


7 “Approved: ee aa 7 : a | ne ges 
| * AumxANDER Yr. VWooutdand: ee ee = z 
| First Assistant Secretary. 


= ‘STELLA SAMUELSON. 


‘Decided March 22, 1917. 


Pea Rupavwent—Heronvous: wry IncaPaniE OF, _Anoenpacent—Acr, OF. “Maren fe 
26, 1908. oc a . eh ete 2 i" 


Commissioner. ae 


‘Where entry is ‘made of lena’ not ititended to. be taken, and ‘amendment fs 
“rendered. impossible because the land desired has been’ disposed of, the- en- ae 


oe ‘upon: -relinquishment, is ‘entitled, under Section. 2: of | the’ act. of 


March 26, 1908 ies Stat:, =) to return of all moneys: paid in’ Y connection ane : 


: with ‘such. entry. 


wag 


- H. Stella Samuelson. has: appealed Pa the. es of August 16, 6. woe 


Z 1916, denying: repayment ‘OL moneys paid on her desert-land’ entry 7 


for the S. 4SW. 25. 4SE. 4, See. 20, N. SNE. 4,SW. 4 NE. 4, SE. 3 


NW. 5, Sec. 99, T. 6.N., R. 3 W., S. B. 'M, ‘Los Angeles, California, a 
land district, which wee cane led: on her relinquishment. Ber, 
Mrs. Samuelson found she had entered land some dietinoé: from vhs 
| and: entirely inferior to that. which’ she: had selected, and not sus- 


~ ceptible: of reclamation. ‘She alleged ‘that this was.due to fraud ~ 
practiced. upon. her. | She was advised of her right to amend the 7 


wee 7 - description, ‘but ‘it: was then. found: that’ the ‘tract she had’ ‘in fact ae 
—. .- selected was: covered by: another‘ entry ; nor ‘was she able to locate any ea 
+. other practicable land. - “She then’ relinquished the entry” as an essen- aya oe 


ae ca tal! incident, to: her: ‘application for: repayment. : Pe 
_« Since it ‘appears ‘that’ the land’ which ‘she had arias siieanlalod on - 
a to. enter, and ‘which ‘she: supposed’ she applied for; has been’ otherwise 


| appropriated; it follows that: she is entitled to relief under the ‘pro- 


| visions of the, act + of March 26, 1908 hes Stat., ona An error in | the z ‘ 


é 


: eae ie _ DUCISIONS RELATING. TO THE PUBLIC. LANDS. on = GE 8 ee 


os. original. ‘application; cadhuced in the manner. deaebed: can. not. ie ce 
es determinative. of rights. under : a remedial . statute... ‘See the. case. .) oa 
a4 _ John Ard. (45 L. D.. 828), 3 in which. it. was determined. by the De 
e partment. that. fees aa well as purchase money. and commissions were 

repayable under the provisions of saidact, where the tract selected’ ae F 
and, intended to be entered was not subject to. appropriation. | In-2* 

“such cases the. entire payment. must: be regarded. asin excess of: legal se 


| "requirements, and ‘thus: within: the terms of the second section of oe os 


the act. 


= The decision is s accordingly reversed. 





HEIRS oF WILLIAM L. ‘NAFTZGER. 


| Decided March 22, ott. oe 


RECLAMATION Hwirey——Deatw oF ; Byrnyacan Apres ima: Puoos—DevoLuT10N : cs oo 


OF ENTRYMAN’ Ss. Interest. 


Upon the: death: of an entryman: nie has made: satisfactory t homestead final. oo 


“proof on. a. reclamation farm. unit;. _the homestead: becomes. ‘apart of his. 
rs oe estate, and as such ‘subject, to. distribution, and is. not. an. unperfected 
: entry” subject to ‘the provisions: of Sec. 2291; Rev. ‘Stat. ae: 


: RECLAMATION AcT—-REQUIREMENTS Nor. ConprrioNAt Or Hommsreap_ Law. on. 
~ Proor, ‘Bur ADDITIONAL ‘THERETO. | : ees a 


. The conditions. imposed by the Reelamation « Act. as to. ‘reclamation; Gayman he 
of: charges and. filing of “water- right, application, are conditions . not of | 
‘homestead | law: or proof, ‘but arising « out of reclamation dnd imposed « as es 
further requirement. DG a a a ee are ; 


Vivace; First ae tases? Pee A lees Be re 
Vinnie Pharris, Pearl Conley, and George ‘Natiegers as s children i 


and heirs at.law of William L. Naftzger, deceased, have appealed 
from. the: decision of the Commissioner: of the General: Land Office, | 
dated October oh 1915, rejecting the. final. affidavit ‘of. reclamation. ee 

ie submitted in connection: with decedent’s ‘homestead entry for the © 
BLA NE. 2 (farm. unit. A), Sec. 13, T. 4 N,, BR. 5. eke M., » Boise, 


| reclamation project, Idaho. 


hae » William L.. Naftzger. wide: the voviiiaal: homestand entry co : ee 
| Ot, 1905, subject. to the’ ‘provisions. of: the ‘act of June 17, 1902: (82 Fs ks 


Stat. , 888). the land being within a reclamation withdrawal; ‘second. . 


- form. April 5, 1912, Mr. ‘Naftzger submitted final homestead proof, eee 

| alleging that. he had established residence. upon the land. in Decem- 

ber, 1905, resided. thereupon to date. of final proof, having placed im- ae 

Ee provements to the: value of $1, a upon the land, and cleared and ee 
a “cultivated the entire 80-acres, ' ae a: 


¢. 
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~The final proof. was received and for@ardad to the Getiéral: Land: 


° Office for consideration, and on July 16, 1912, the Commissioner eae a 
vised entryman, through the register aad. receiver, that’ his— Oe BE 


a five-year proof oe . “has ‘been examined in this office and found to. be ‘sufii- : : 
cient as to’ residaiica, ‘cultivation, and ‘improvements. required by the ordinary ue 
| provisions of the. homesténd law. - Further residence on the land is not required ~ 
in order. to obtain patent, and final certificate and: patent will issue upon proof: 
- that at:least one-half-of the irrigable area in the. entry, as finally adjusted, has. 
~ been. reclaimed, and that all the charges, fees, and. commissions due on account pss 


thereof have been paid. to the proper. receiving officer of the Government. 


oa - Entryman died November 28, 1914, leaving surviving 2 widow and i ; 
‘three adult children by a foriier wits, from whom he was divorced i 


or separated some time. during the year 1907. J une 2, 1915, one of 


< the children, Vinnie. Pharris, ‘filed a water- right ‘application and a 


‘final affidavit showing reclamation of the land under the provisions. 
of paragraphs 55 and 56 of circular of September.6, 1913 (42 L. D., 
349), as: amended by Departmental order of June 4, 1914. The final 
-. affidavit was approved by the reclamation project: Manager on June» 
15-1915, but. rejected by the Commissioner of the General Land: Office, — 
on. the ground that the widow is the statutory successor of entryman : 
and the proper person to submit proof of. reclamation. — -s 
_ Appellants contend that. patent: should issue to the: heirs. “Both 
the widow and heirs, through their attorneys, have been heard orally, 
and have filed written briefs and arguments. = 

“According to the records of the Department, preliminary fier unit 
i. plats, including the tract in question, were furnished to the Boise | 


~ land office i in 1909, and thereafter water for irrigation was. furnished 7 
on a rental ee - The. irrigable area of the units was not deter-. 


7 “mined. until J elcte 26, 191%, when’ ‘the Eilat was approved by the | 

os Dep artment. = 

Section 9991, Revised” Stabutes: in ee at ne tine’ ‘ef ‘thakeinp. 
the’ homestead entry; and: under which proof of residence, cultivation, 
and improvement was submitted, is as follows: een, ee 
No. certificate, however, ‘shall ‘be. given, or ‘patent issued tierefor: ‘until: ‘the - | 

expiration of five years. from’ the’ ‘date of. such entry ; and if at. the expiration of 


such time, or at any. time within. two years. thereafter, the person ‘making ! 
such - entry ; or if he be: dead, his’ widow: or in.case of her death, his. heirs 


Or devisee ; or in. case of.a widow: making such. entry, her heirs or, devisee, in. — a 


7 case of. her death, proves by two credible witnesses’ that he, she, or they have — 


- resided upon or: ‘cultivated: the. ‘same for ‘the term of five years. immediately a 


=, succeeding the time of filing the affidavit, ‘and makes affidavit that no part of oe 


such land has: been alienated, ‘except as provided: in ‘section. twenty-two. hundred: 
and -eighty-eight,. and that he; she, or® they “will: bear- true allegiance: ‘to the. 


Government. of the. United States; then, in -such case,. he, she; or they;;if at 
that time citizens: of the United cae shall be. entitled to a Dafent, as in other og ate? 3 


| cases 5 provided by law. 
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| “The ctl of oe 17, 1902, supra, provides’ in section: 3. that: ede - 
; believed to. be susceptible of reclamation from contemplated: irriga-— 


- tion: works shall be withdrawn from entry “except under the home- . 


stead laws,” and: that lands which are’ to be: irrigated ‘ “shall be. - m 
| subject to entry only under the provisions of the homestead laws 
in tracts of not less than forty nor more than one hundred and. sixty 


acres, and shall be subject to the limitations, charges, terms, and con- 


ditions herein provided.” \ Section 4 authorizes the Secretary, of the" - 


Interior to limit the area per entry to ‘such. acreage as, in his opinion,. 


- may be: reasonably required for the eeu pe ke of a 1 family. Section 5 Hee 
a provides: 3 an ; ee ae 


‘That the entryman ‘upon’ ‘lands ‘to be irrigated: a such wore: shall, in 5 aa ae 


~ tion to. compliance with the homestead laws, reclaim at: least’ ‘one-half of the 


total irrigable area of his entry for agricultural purposes, and. before receiving | _ 
a patent. for the: lands: covered: by his entry shall pay to the Government ce . 
- charges. apportioned against: such. tract as provided in. section. four. are 


- The latter. provision was moditied: aN the act. OF f Ang 9, ‘lo12 . an ee 


(3t Stat., 265), SO a 


that any. homestead, entryman: vader the: act: of ‘June seventeenth, “nineteen : a 
hundred and two, known. as. the. reclamation act,. -may,. at any time 


= after. having complied. with. the provisions. of law applicable to such. lands as Oe er 


to residence, reclamation, and cultivation submit proof. of. such. residence, re; 


clamation, and. cultivation, which eg if found icles and SesPaciory, : 
‘shall entitle the entryman. to a. patent. Pate ee eae, a 


This was ‘subject: to ‘the donaition expressed i in the’ ‘act that: every: 


i patent issued. should reserve to the United States a ‘prior lien: for oe 


. the payment of all: sums due or to become due the United States. - 
_ Tune 28, 1910, (36 Stat., 592), Congress provided: ore 


That. from and after. the filing with the Commissioner co the General Land: | 


- Office of satisfactory. ‘proof of. residence, improvement, and. cultivation. for the - Ee : 7 
- five years required. by. law, persons who have, or shall make, homestead entries ~ 
within’ reclamation ° projects: under. the: provisions of the act: of ‘June seven- : 


| teenth, nineteen hundred and two, may assign: such: entries, or any ‘part. thereof, . 


to other persons and such assignees, ‘upon . submitting proof of the. reclamation 


(of. the: lands and upon ‘payment. of the. charges apportioned against. the same. — 
as provided in the said act of J une seventeenth, nineteen hundred and two, may — 


| receive from the United States a patent for the lands: Provided, ‘That all as- ~ 


‘signments made under the provisions ‘of this act shall. be subject to the = ‘ 
tions, charges, terms, and conditions: of the reclamation aet.: PERS 


Said law was: reenacted.- and. its operations extended by act oh | 
: Congress approved May 8, 1916 (89. Stat., 65). oe 


From the foregoing i 1t will be perceived. that the neyo William 7 


We Naftzger, prior to his decease had fully met the: requirements of 7 
the general homestead law'as to residence, improvement, and culti- 
vation, and had ‘submitted: proof thereof, which proof was approved 

and a a by the Commissioner of the General Land Office... ‘The. 
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oo ‘proof. as to Siscletntion of one- half aie land. and. the spplicinon; for: | 
ooo a water right, required to be made by. the reclamation. au were. ai 
eae submitted, until after. his decease. _ : = | 
he: “question. at issue in this case’ “is. padiye Sphother” upon. ses 
ae. Naftzger’ s death the entry or the land covered thereby became a part 
-—of-his estate. subject to distribution under the. laws. of the State of . - 
—. Idaho, or whether. it. was an. unperfected homestead. entry which, 
‘under. the provisions: of section 2291, Revised Statutes, could bec com- | 
pleted only by. the surviving | widow. . | a 
Section .2291, ‘Revised Statutes, asin ee at ‘ints of pagina entry: Cae 
» and under. which, as stated, proof was submitted by Naftzger, deals _ - 
only with residence, cultivation, and improvement, and not with | | 
a reclamation of lands. The proofs. which the widow, or, in case of. 
-. her-death, entryman’ s heirs or devisees, are. authorized to ‘submit, are. 
. that“ he; she, or they have resided upon or: cultivated the same for. 


the. period of five years immediately succeeding: the time of filing the 


_affidavit.”. The party making. proof i is also required by the statute — 
to make affidavit that no part of the land has been: alienated, and 
that he; she, or they will bear true allegiance. to:the United. States. : 
i Has: this section been amended ‘or modified by: the provisions of the 
‘Reclamation act of June 17, 1902, or acts amendatory thereof? © 
As. already pointed out, the act. provides. that. irrigable’ public 
‘lands under a reclamation pro} ject shall be subject to: entry only under — 
the provisions of the homestead laws, and section. 5. requires entry-.. 
-roen, “in addition to. compliance. with the homestead laws,” to reclaim | 
one Halt of the total irrigable area ‘of the entry. adm ts | 
Under the reclamation laws, this Department hes" issued. regala- ; 
tions: prescribing the form and manner of this: proof, requiring the ° 
-. execution and filing of a formal application for a water c ght, and < 
. prescribing the procedure to be followed... | | a, 
The language. of the statute. cited vadioater: ee it: was. aot the | 
a purpose of Congress to amend: the homestead laws in this respect,” 
but: to: impose additional requirements with. respect to reclamation. 

- This view of the law is ‘borne out by. the fact that Congress, i in the 
act of June. 23, 1910, supra, provided that after. entrymen. under 
the: homestead. ewe: had submitted. satisfactory . proof of. residence, . ee 
is. improvement, and cultivation. “ for the five years. required by. law, 
ae _ they might assign their entries, in whole or in part, to other. persons, 

_ the assignees, upon submitting. proof. of reclamation and. upon pay- 
- ment of. charges due, to receive a patent. for the lands. ‘The Depart- 
. - ment, considering said act, held, April 2, 1914 (43 L. D., 456, 457) 2 


Tt: is ‘evident. from. -the- Wangunee of the act ‘that to. become. entitled. to. the ; 


ae a : right to: assign such a homestead entry the original. entryman. must. have fully ~ a — a 
a complied with. the requirements | of. the homestead law as to residence, and. in | 
e 38 - practice such an entryman is not required to reside “upon: ‘the land or in the” aes 


995 


mer ee 
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, z 


ey after he. has" submitted elgeactary: satoat of ‘such. residence, im- ~ 


Ae provement, and cultivation for the period required | by the homestead laws. It ia 


seems to follow that no. greater or additional obligations should. be imposed 


upon the. assignee ‘than. were imposed upon the original entryman, and that. _—* 


such assignee should not be required to repeat or duplicate, with. respect to © 
-the lands secured by assignment, the ‘conditions: already satisfied . by. the o 
- original entryman. It. has been contended that assignees under this act must | 
‘possess all the qualifications. of a homestead entryman, but this contention. was | 
| disapproved by this Department, it being: held that the law contains no ‘warrant, 
for imposing such a limitation. 3 

a The. conditions which remain to be fulfilled 1 by the assignee of a homestead 


7 eitryman in such a case are the payment of charges specifically mentioned in 


the act of June 23, 1910, and such. other conditions as may be ‘imposed by the 


law, which may include the reclamation of one-half the irrigable area of the — 


land, ‘provided that . this requirement has. not. been previously fulfilled: by. the © 
| original entryman. As intimated, the original entryman, if he retains- the land . 
entered, is not required to continue his residence upon the land or in’ the 


vicinity after submitting satisfactory proof of residence, and. nothing .in the 2 


law seems to impose the requirement of residence upon aD. assignee.. His - 
assignor has already fulfilled all the requirements: of the law in this. particular, 
and it remains for the assignee only to complete the unfulfilled conditions. 
7 ‘This holding implies that the requirements of the two ‘laws are 
separate and distinct; that is, that the homestead law operates within 
the sphere therein deceribed: and defined, and that the conditions. as 
to reclamation, payment of charges, and filing of water- right ap- 
plications are conditions not of homestead law or: proof, but. arising 
out of reclamation and imposed as a further requirement upon. the 
homestead. entryman or his assignee. This view is further | sup- 
ported by the fact that section 2291, Revised Statutes, requires: the 
filing of proof of nonalienation of the land ‘as a prerequisite to the. 
issuance of final certificate of patent. to the entryman, his widow, 
vor in case of her. death, his heirs, or devisees, while the act of June 
93, 1910, supra, permits the assignee of such an entryman, who has 
submitted his final homestead. ‘proof, to obtain patent without filing - 
such evidence or without showing that he is a aparped homestead ; 


Bt entryman. — 


The law cited and ‘the rilidgs of this “Department. in een es 
with the Reclamation law, support the view that a homestead. entry-_ 


man who has proceeded in the manner and to. the point. to which a 


: Mr. Natftzger proceeded prior to his death has met the requirements - 


of section 2291, Revised Statutes, and that whoever succeeds to his i 


| right, title, and interest in the land succeeds not: under the devolu- _ 

_ tion set out in the statute, but as an heir or devisee under the laws ~ 
_ of the State. What remained to be done. after his death could, with | 

equal legality, be performed by an assignee, by an administrator, by 


an heir or devisee, the limitation of section 2291, ‘Revised. Statutes, - 


_ being, as. pointed out, confined. to cases where the entryman. died 
ae /4587° vor 46—5 | ~ 
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a prior: to. the submission of coor of eee a eos and im- 


| _ provement. Tt is accordingly held that the water- right application ty 


: may be filed, and the proof of reclamation and cultivation be sub- 


: me mitted and he payment. of. reclamation charges. made by or for those. ae : | 
who are . entitled to share in the: matribuGen, of decedent's estate. a 


| under the laws of the State of Idaho. 
oe The. decision of the Commissioner i is reversed. 


CHEYENNE AND. ARAPAHOE SCHOOL LANDS—EXTENSION — bes Eon 
_ PAYMENTS—ACT OF FEBRUARY 28, ‘191e ae STAT,, 987). 
_ Insravorons. 


- [Oirenlar No. 580.1 


| Derartwenr OF THE Inrertor, | 
—Gentrat Lanp Orrice, | 
ee | | Washington, Dd. 5 Mareh 23, 1917. 
| Raersrex | AND » Recurver, a | 
| “Unrrep Srates Lanp Orricn, oe once : 
The act of ‘Congress. of June -17, 1910 (36 Stat., 533), opening 
to entry certain tracts of land of the ceded Cheyenne and Arapahoe 
- Indian Reservation: (theretofore reserved for agency and school pur- 
e poses), ‘stipulated that one-fifth of the price bid for each tract’ be ~ 
paid at the time of sale, and that the balance of the purchase price. 
be paid in six equal annual installments without interest. ~The sales 
were made November 15,'16, and 19, 1910. as ; 
The act of August 22, 1911 (87 Stat., , 33), granted the Aone 
an extension of one year for. payment of each deferred installment — 
of the price. of the land, and provided that they must pay interest | 
for that. postponement at 5 per cent per annum.: | 


ee" elause:i in the Indian Appropriation Act of aaa 24, io12 (aT 7 
 Stat., 518, 530), provided that the maturity of any installment of. 
- the. purchase price of these lands might be extended for one year, =. 
on. condition .that. the purchaser paid in ‘advance interest for that 


ear at 5 per cent per’ annum 3 ‘also that further annual extensions 7 rag 


“might be obtained, but not to a ‘date later than one year, ‘after the last — 
_ installment. would have been due under the act opening the lands to a 


- - entry. that 1 is, not later than November, 1917. 


Ds The act. of February. 23, 1917, (39 Stat. ,, 987), provides: 


Pg “hat: the - Secretary” of the Interior is hereby authorized and. directed i = a, | 
ae grant to purchasers. of land in the former ‘Cheyenne and Arapahoe Indian 


| Reservation, Oklahoma, gold in the year nineteen hundred and ten, under. the | 


>. get: of Congr ess. approved June seventeenth, nineteen hundred and ten (Thirty- ae 


| : sixth Statutes at Later, page five puneze: and oe a further exten- | 


er = “ DECISIONS. RELATING TO” THE PUBLIC LANDS. : a 1 br Mos 


_ Slon of time to® male payment the unpaid portion. of the urclinee price. ‘shall ae 
5 De divided into five equal portions, one portion to be. due November fifteenth, — 


a nineteen hundred and eighteen, and’ one. portion thereof. ‘November fifteenth 
of. each of the four succeeding years, interest. to be paid annually on: each - 
installment or portion atthe rate of five per centum per-annum ; Pr ovided, that. 
interest due under existing law granting extensions | of: time must: be. paid up 


, to November. fifteenth, ‘nineteen hundred and sixteen, within. ninety. days from 


. the passage of this act. Provided further, that failure to pay. any. installment, 
as well as the interest. thereon, as the same. becomes. due, as herein’ provided, <i 
Will forfeit the: entry: and the same ‘shall be cancelled, and any and. all pay- _ 
¥ ments previously made shall. be forfeited. : : 
3. In order to obtain. the benefits of this act, the bolder of an oun 
| must within ninety. days after its passage, thot | is, by May 24, 1917, 
| pay all interest due on the purchase price down to November: 15, 


1916, counting from the original meres of each installment. To y | ; 


illustrate: . a 
Ifon the first ce a ‘person bid foe a, tract the: sum of $1 500, pay- 
ing $300 at the time of purchase but not making any further pay- 
ment, the interest, to. be now paid by him would be calculated in the — 


following manner: ‘The. first deferred ‘installment of. $200 fell. due — 


November 15, 1911; he. had five years’ postponement thereof, prior _ 
to November a5. 1916, and the interest for said years. amounted to 25. 
per cent, or $50; similarly he owes 20 per cent, or $40, on the second | 
deferred installment; 15 per cent, or $30, on the third installment; 
10 per cent, or $20, on the fourth installment; 5 per cent, or $10, on. 
the fifth installment. Therefore, he must pay $150: in order to secure 
the benefits of the recent legislation. -_ 
4, Regardless of the question whettier | one or - more of the deterred 7 
-sinstallments jhave been paid on an entry, if the interest is ‘paid. as 
above. explained, such portion of the principal of the purchase: price 


as may remain unpaid i is to be divided into -five parts, which will fall — - 


due on November 15, of the years 1918, 1919, 1920, 1921, and 1999, 


respectively. However, 5 per cent interost moust be paid onthe entire 

_ sum November 15, 1917, and on each of the other dates mentioned one 
year’s s interest intist be paid on the entire sum then remaining unpaid, ae 

as well as on the installment falling due. In the above case taken — 


as an illustration, the, claimant would have to make the > following ia 





oo payments: oe See eee ee 
: Principal. _Taterest. * Potale 
Nov. 15, tie a ee piesGlaes ceecestee}. 860.00 |. $60.00. 
- Nov. 15, ee ers Gaede se Gamitenes atone seeesee--|. $240.00] . 60.00 : 300.00 - 
Nov.15,1919.-.. 0.0. oi ceucessesececeseeeee baie Mccnuiens Ve ae 240.00. 48.00:|. ° 288.00 
INOW elo 1020. o.oo eee cet oasud Soc ee cso en ane ceusateces| 240. 00 36.00 276.00 
NOWil, 1021 ecru gsc ats see ccne twee iteenceaet asa. es 240. 00 24.00 264: 00 


Nov. 15,1922. sgh beter taes ee ‘| 40.00) zoo] 25200. 
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5: “The sa enie limit of time granted for ere for. ieee lands, — 


- aside from the present act, will expire November 15, 16, and 19.2" = 
«1917. Unless full. payment. is then made, or the claimant. entitles aa 
himself to the benefits of. the: present act, the entry will be subject, — 


to cancellation. Moreover, as provided by the act. of. February 93, 


1917, the entry will be subject to cancellation, and all payments will. : | - 
be forfeited; if the holder of the claim fails to pay the extended in- | 


_ stallments ond interest when due, as heretofore explained. ~ 


6 Homestead proof on these entries may be submitted at any wie os 
_ prior to November 15, 1922, provided compliance with. the. conditions — 
of law as to ‘payments. be continued to the time of its submission. 


. Such proof will be accepted by you if satisfactory, subject to the 
payment of the unpaid portions of the purchase price, but final cer- 


-tificate will not issue until full payment is made; and the proof will ~ 


be accepted. by this office on the same conditions, if found satisfac- - 
tory. After acceptance of such proof, the claim is subject to trans- 
_ fer, and you will issue all notices in connection. with the case to the 
‘ transferee, provided notice of the transfer be duly filed i In your office. 
%. You will use every reasonable effort,to promptly convey a copy 
hereof to the holders of pending entries for these lands; that i is, the 
entrymen o or their transferees. 7 | 
- Chay Taruacan, eo 
Commissioner. 
‘Approved: a | me 4 | 
: Auexanper T. ‘VocErsane, nae aes ae rn 
First Assistant Secretary. | tes 
SURVEY—OWENS ‘LAKE, CALIFORNIA—OWNERSHIP OF _TANDS 
: _ UNCOVERED, BY WATER'S RECESSION. a Phas 
-Insmucrions.. 


-Dsparrment OF THE , Iverson, _ 
Washington, D.C. March 23, 1917: 


Tue Canoe OF THE Gewarat LAND Orrice: 


On March 10, 1917 , you forwarded for Departmental gli o 


_ certain communications. between your office and the United States _ 
Surveyor General for California, which raise a question as to — 


os whether certain lands uncovered by recession of the waters of Owens _ 
Lake, a navigable. body of water in that: State, 10 miles wide and. 15 


rite: long, should be surveyed and disposed of as public lands be-. 


eee longing to the ‘United ee or be treated as belonging to. ‘that . : : 


. State | 
cae Under well- ued: doctrine, ae Ane by both ae 7 
: Shaan and State courts in this oma and - by this ees sf 2 


et 
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all the ree then ae by the waters of this lake passsd 4 into the | 


ownership and under the: sovereignty _ and dominion of the State of _ 


- California on September 9, 1850, the date on which that. State was S 


- admitted ‘into the Union; and they were no longer the property of 


or under the dominion and control of the United States after that 

. date, except in so far as relates to their possible use for the purposes _ : 
of interstate or foreign: commerce, unless the Federal Government . 
later acquired title thereto as the riparian owner of abutting lands, ge he 

through accretions or reliction. Shively v. Bowlby (152.U..S.,1);° 


United States ». Mission. Rock Co. aa U: oe BONY Devnet M. Ta | 
| Follette (26 L. D., 453). a 


‘The. rule as to itis extent of the: igi of. riparian owners is: : not 7 : 
-uniform in all the States, and is controlled by the laws of each in- 


‘dividual State. In some States it is held that the title of a. riparian 


owner extends only to the lands owned by him above the line ‘of or- 2 


-dinary high water; and in California it has been. provided. that. the 
| ownership of mut below that line is in the State. ' at a 
While the laws of California accord the owners of: lands abuteing 
upon navigable streams the - right to claim lands added by ‘the ; 
‘ accumulation of material or by. the recession of the stream (section | 


1014, California Civil Code),‘no such provision has been made as.to 


_ the owners of lands above the line of high water on navigable lakes, 
_ but, on the contr ‘ary, the State has asserted ownership of such. aaa | 
| adversely to riparian owners by expressly making provision for the 
sale. of “the lands. uncovered by the recession or drainage of the 
- waters of inland lakes inuring to the State by virtue. > Of: pee sover- 

-eignty ’ ” (Laws, 1893, p. 841). | 
It: must be held,. therefore, that the. sieht of all ends COV- — 


ered by the waters of Owens Lake at the date of the admission of - : a 


a California into the Union was in the State of California, and’ that 


- such of them as have been uncovered since that..date-are. not in any feat, 


sense public lands of the. United States, and can neither be legally 


a surveyed nor disposed of by the Federal Government, and that they. 


did. not; therefore, pass to the State under the swamp- -land: grant: of ~ a i 
ms September 28, 1850 (9 Stat., 519), and can not be patented to ‘the 


'. State as ciple Edwards v- ‘Rolley (31. Pac. [Cal.],. 267) 3 Frank 


~ Burns (10 L. D., 365) ; G. W. Sabastian e¢ af. (22 L. D., 710) ; Har- - ie 


vey. M. LaFollette (26 LD: genes. Palo Alto County a Lo D., oy - 


BAB). a 
fn You will eines Fania. tie oe ee with. a. eopy of nis cyte 
7 communication, and request him to take action in conformity there- © 


_ with, in all.cases where applications are made. for the pUnYey oF f lands - 
of the kind here considered. | | 


-Asexanpin cE: ane | 
. Fapst Assistant Secretary. — 


- ‘Reorsrans AND eemivans 
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_ SECOND HOMESTEAD ‘ENTRIES—ACT oF FEBRUARY 20, elt 
- (89 STAT., 926). Be miidne | 


_ Insrevcrions. 
[Circular No. 540.1 


ez ‘Deparment. OF THE cen ns, i 
ue ~Generan Lanp Orrrcs, © sit BS 
Ww rasington, D. Cs Mt arch pies 1917. 


_. Unirep Srates Lanp. Orr TORS : i 5 pete | 
os Your attention is directed to the act of ‘Cones approved I Febru- : 
‘ Ty: 20, 1917 (39. Stat., 926), which provides: 7 ai 


That from. and after the passage : of: this’ Act any person: wlio has. Sieiatie 


| seakered under the homestead laws, and paid a price equivalent to or. greater >: 


than .$4 per acre, lands. embraced in a. ceded Indian reservation, shall, upon — 
proof. of such. fact, at otherwise qualified, be entitled to the benefits: of the 

: homestead. ‘law as. though | such. former entry. had ‘not been | made: Provided, : 

_ That the ‘pr ovisions of this Act shall not. apply: to. any per son. who has. failed to 
: pay the: full price for. his, former r entry, or whose former etry was ‘canceled 
for fraud. oe hes tae 2 Pe ee bcs. # 
ma Qe A person claiming the. right of sacond ee ee pur- 
-suant to the provisions: ofthis act, must. furnish a: description of the 
land: included in his. perfected entry or data from which it can’ be 


identified ; and he must state that he paid $4 or more per, acre: for: 


. the tract; ‘but it is not necessary that he name the precise price paid. 
a Oe second: entry is not allowable unless the first entry was made 
‘prior to February 20, 1917, and unless satisfactory final proof: has, 
been. submitted eon and. the entire price of the land. included 
therein has been Paid ee to the: date of the application. for second | 
entry. wie 
‘4 The act je: no oie don if the’ fut entry, Be er ke "Such 7 
cases will be governed by the general statutes allowing second entries. 
_ 5, If the original tract’ lies within your district, you will : pass upon : 


| Ae thie application and will allow the entry’ if such. action be proper; if a - 


| 


-. said. tract be not in your district, you will forward the eee to’ 7 


tae this oilice: for consideration. . oes 
_. 6, A’ person who is entitled to the ere or thie act may. ei his an 
-~ option make second entry either under the General Homestead law, . — 
~~ «under the Enlarged Homestead act, or under the Stock-raising’ Home- . 
.. stead act. conn yen with the law must. be shown as though ity were | | 


an original entry: * | 
: hg? Cuar, Twas : 
co ee ee | eee, o4 
_ Approved: 7 | Sane 4c 
- Ausxanper’T. Vogersane, 
First Assistant Secretary. 


va 
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"NELLIE MALEY. 
* Decided Aprit 2, 1917. 


‘Repayment—Dusenr Lanp: Hiviey usoasnncre Or Tipe Ons 
The impossibility of. effecting reclamation of the land embraced in a desert- 
Jad entry is not,. of itself, ground for repayment. . a aye 


_ Vogrrsane, First Assistant Secretary : he ge : , - 
Nellie. Maley has made application. to the Cm ‘of the” 


pe, General Land Office for return of the money paid by her in. connec- 


tion with. desert-land entry: Lemmon, 018911, made March 3; 1910, 

_ for the N. 4 NW. 4, Sec. 29, T. 23 N., RIE, BHM. A 
The record.in this case shows that the eae ywoman aaiata en 7 
o second and third yearly ‘proofs and map. of plan of system. of irri-. 


gation, but she was unable to make satisfactory final proof, and May: 


20, 1914, she petitioned for an extension of time within’ which to. 
perfect. Ter claim. By the Commissioner's letter “G,” of June 3, 


1914, she was grated u until November. 4, , 1916, within which to submit, 


of final proof... | 

—-. October 19, 1916, tie entrywomain See a relinguishment of 

al claim to the ind and the entry was canceled thereon. 7 

| ~ October 27, 1916, she filed her application for return: of the pure 

7 chase money Haid on said. entry, | 

_ January 17, 1917, the Assistant Commmigionse of the General: Land” 

: Office denied her application, and she has. ‘appealed. from said deci, 
sion. | 

. Since said ieee pani oned: date’ cad on ee 2. 4917, a oe 

filed ; in the Department a letter signed by, herself, which she desig 


ery an appeal, in which she Says: 


| : However in the face of. the fact that gu had shown an. none effort | in. | fencing 
the entire 80. acres and putting 20 ‘acres under cultivation at an. expense of) 
$3.00 . per: acre—and then: finding that: my. plan. of irrigating owing to the. 
limited area from which a. sufficient amount. of water could be.-gather ed and , 
retained to. sufficiently . irrigate—I became. discouraged in making» or incurring | 


—.. the. additional expense. when there appeared that my effort would: not. come up 
i. to. the requirement and that I: would. eventually fail. I relinquished | and asked - 
. for. this. little refund believing that I was asking very little. compared. to. the. 


- hard ‘effort I made in. | trying to ae the sald 80 acres oe the Desert - 
: Claim Act. BRE | oe 


Tt appears el the os einen ‘af appleaat that. the Siar 


“surrounding her desert-land entry are such that there is no reason- . 


' able prospect that she would be able to secure water sufficient to effect — 


s reclamation. Her statement, if true, would have entitled her to relief - 


under the provisions of the act of March 4,1915 (38 Stat. , 1161), by 

_ the terms of which she could have perfected. her entry in. itie manner. 
required of a: homestead. entryman.. Said act contains a further pro- | 
es “vision: that in the. event of failure to perfect the. entry as therein 
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nr “| 


, aiomeed: all moneys theretofore paid. shall be forfeited and the entry _ 


. canceled. — 


If applicant was unable to reclaim the land o on. account of financial | 
embarrassment, there is no. Sa of the law authorizing repay- 7 
ment on this. account, a . | 
The doctrine announced i in ihe: case ‘of Ex parte Melvin: Hay, rae 
| ad by the Department. November 5, 1916, is a gcvaerin in bua 
3 case, wherein it is said: : 


But even if he had put forth such efforts as to satisfactor ily demonstrate the a 
impossibility. of effecting reclamation, this would not have furnished grounds ss 


| for> repayment. Inability upon the part of an -entryman to comply with .the © 
‘ requirements. of: law has never -been regar ded as. ‘ground for aad under 
_ the existing repayment. laws. eS 


use 


The decision appealed from i is . affirmed. | 


"GEORGE W. ‘Lotz AND FRANK COLGAN, 
me Decided April 5 1917. 


FINAL. Puoor—APPROPRIATE. Orricun—Sxe. 2294, Ruy. ‘ST4T., AS AMENDED Marcu 
11, 1902,,.. | 
See. 2294, Rev. Stat., as ; amended March 1, 1902, (38 Stat., 59), does not per-’ 
mit the making of final. pr oof outside the. county ‘in- which the. land lies, | 
unless the officer before whom it is taken be the near pest or most accessible 
qualified officer within the land district. 3 7 , 


Vocrrsane, fr inst Assistant Secretary? | 
Frank Colgan has appealed from the decision of the Cie ie 


-. of the General Land Office, dated December 21, 1916, dismissing his — 


: protest against the acceptance of the final proof on Geor ge W. Lotz’s 


homestead entry” for SE. ¢ SW. 4, Sec. 14, NE. 4 NE. 4 “Sec. 92, N. - — 


NW. 4, SE. 4 NW. 4, NE. 4 Sw. 1, SW. 2 NE. 4 and: NW. 4. SE. 4 4, 

‘See. Dead be 26 N., R. 51-E., MM , Glasgow (Montana) land district. - 

=. “Colgan: is a United States commissioner, with an office at Arthur, — 

: 3 Richland ‘County—the | same county in which the land lies.. The. 
| proof was submitted before H. E. Rickard, a United States commis- _ 


sioner at. Poplar, Sheridan County, and Coloan protested against its _ " 


acceptance because not submitted before: the officer nearest or most. 
: ; accessible from the land..: She 

_ +. The Commissioner held that the qe of whether the cece tak- | 

_ ing officer is or is not the nearest or. most accessible from the land is. — 

-. tendered immaterial by the provisions of Sec. 2294, Revised Statutes, 
~ inasmuch as the: proof was taken in the city where -the paile wae is” 
if published i in which the final- “proof : notice was s printed. pte 
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‘Said Settion 2994 provides: 


That hereafter all proofs, affidavits, and sdthe of any aia’ swlintdoeras ga 
: anired, to:‘be made ‘by. applicants, and entrymen under the homestead, preemp- | 
.tion, timber-culture, desert-land, and timber and ‘stone acts, may,.in addition 


_ to those now authorized to take such affidavits, proofs, and oaths, be made be - 


~ fore. any United States commissioner or commissioner ‘of the court: exercising 
Federal jurisdiction in. the Territory or before the. judge. or clerk of any eourt 
of record in the county, parish, or land distict in “which the lands are situated: | 
Provided, That in case the affidavits, proofs, and oaths her einbefore mentioned 


be taken out of the county in which the land is located the applicant must ee 


show by. ‘affidavit, satisfactory to the Commissioner of the General. Land © 
| Office, ‘that it was taken before the ‘nearest: or most accessible officer qualified - 
to take said affidavits, proofs, and. oaths: in the land districts in which the i 
| lands. applied for are located ; -but such showing by affidavit: need not be made in’ 

| making final proof if the proof. be taken in the town or city where the news- — 


| is paper is published. in which. the. final proof notice is printed. 


Iti 1S correct to hold that if. the proof 3 is said before a ae a ; 


fied officer at his place of business in a. town or city where the news- 
paper 1s published. in which the final proof ‘notice is printed the 
entryman is relieved of the necessity of making affidavit that the 


: officer is the nearest or most accessible from the land, but the statute = 


‘does not justify. the register of: the. district land office in setting 
proofs .before an officer outside the county in which the lands are 
located, when there are officers within the county who are qualified to 
take he. proofs, unless it is a fact that the officers named are nearer 
- or more accessible from the land. Even if a. showing to that effect is 
made, it would not. warrant: the register in setting the proof outside: 
. the county where the land is located if he knows. that age affidavit 
“of entryman is. false. In other words, the clause— o 


But. such showing by. affidavit need not be made in “making final proof if: “the 
proof be taken in the town or city where the newspaper is published: in. which | 

' the final proot notice is printed— ae ae , | - i, & igs 

found in Section 2294, Revised. Statutes, does not. in any way anode | 
what precedes ‘it, being based on the assumption that the register, — 

_ presumably in possession of data on which to act, will not. name an _ 
officer at the place where the paper 1s published if there be an eligible . 


officer within the.county who is nearer or more accessible from the 


land. It merely relieves entrymen from making a certain showing 
under certain conditions; : and does not. anny the conditions which. ts 
=f | must exist.’ : Boe 
~The Department ; ig a opinion that Coigeas oe explicitly. discesd | 


that. final proofs must be submitted within the county where the 


- land-is located, if there be qualified officers within the county, and 
that the exception to the rule is applicable only. where itis a fact 
7 that. an officer. outside the county, but within the land district, is. 


ies Eg ee ae 
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Soe nearer. to. or more accessible from the land. ‘The 1 mere: asking ol : 


an affidavit to that effect i is ‘not. sufficient, where the register, who is - 


oe presumed. to be familiar with. the usual traveled routes In his. a ae 
a trict, knows the contrary to be true. : oon ; 
“However: while the Department holds that the ptotest of! Colgan”: a 


es is well Founded: it is not’ believed that the entryman should be re- 4 - 


: quired to read vertise and make new proof. ‘The proof, being other- © ea 


wise: satisfactory, may be accepted, and after the issuance of final — 
~~ certificate be referred. to the Board of a a ae rede for, : 
-. confirmation. a. # 


- >. | ‘The decision 1 is s modified accordingly. 


3 — 


MILITARY SERVICE—ACT OF J UNE. 16, 1898—STOCK- RAISING 
_HOMESTEADS. oo ae. 


Caeeas o _Insmecomons. 


i “Derarraenr OF THE Tw TeRrOx, - 
.°.. Grwerat Lanp. OFFICE, | 
fe cg ie ee Washington, dD. G., ‘aaa 6, cae 
. Mr. al ne? a Wasson, me SW at & 
. Miles City, Montana. gis TS ve 
Sir: In response to your telegram of: April 5 5. 1917, you are advised > 
that one who has filed a valid application and petition for designa- | 


tion under the stock-raising act, pursuant to which entry is ‘subse- . | 


~. quently allowed after designation of the land, would be entitled ‘to 


_the benefits of the act of June 16, 1898 (30. Stat., 473), in the . 
absence of other objection. ° Tf at the ae ‘such person Soul. ordina-. a 
rily be required to. establish residence on the land. he is serving in the _ 


ao. S: Army, and the United. States is engaged in. ‘war, his services _ 
a would. be equivalent to. residence upon-the land and his entry would 


not. be subject. to contest on the ground of abandonment. It would = o 


be necessary, however, for him to. reside pee the land for at least — 


one year before patent could issue. 


The act of June 16, 1898, herein referred tos. is S printed | in 1 the en aie 


: closed. circular No. 5062, | : ~ 


Very septs, te eae Se oe 
Cray Tattman, Commissioner. 

ea hor i : ~~ me Ses, 
| “ALEXANDER T. Voderssia: 
| | First Assistant Beoreiary.. 


4 * Bee. 45 Le D. i page 488 5 see. also, Circular No. 564, post. 
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FORT PECK INDIAN LANDS—TIME FOR PAYMENT EXTENDED— ee 


ACT. OF MARCH 2, 1917 Sak Btat., 7 204). 
ie “Instructions. | 
es | "[ireutar No. a) eS 


- Derarrment OF THE Intertor,, <caae 
: =) (GENERAL Lanp Orrice, — be | 
ee, ee ee | Washington D: e. So Nie 18, 1917. 
aa Recisian. AND Recess = : 
~ U.S. Laxp Orrice, Guiseow, Monraira:’ 


oar. attention is directed to section 1 of, the ‘act ‘of Congress ge 


7 of March. QO 1917 (389, Stat., 994), which provides: That any person - 


who has made: or shall take homestead entry under the Act approved eee 


May thirtieth, nineteen hundred and eight (Thirty-fifth Statutes, — 
page five: hundred and fifty- eight), entitled “An Act for the survey. 
and allotment’ of lands: now embraced. within the limits of the Fort 
Peck Indian Reservation, i in the State of Montana, and the sale and 
disposal of all the surplus lands after allotinent,’ ee may obtain exten- 
‘sions of time within which to pay one-half’ of any ‘installments of 
“purchase money, which. have become due and are: unpaid or which | 
will hereafter become due by ‘paying to the register. and receiver of 
the larid office for the district in which the lands are situated interest. | 
- in advance on the amounts due for the period of the desired extension 
at the rate of five per centum per annum, and any payment. SO eX-_ 
tended may at. its maturity be again ended in lke. manner: 'Pro- ; 
vided, That. payment of interest’ on installments now due must be — 
~~ made. in order to secure the extension; interest payments must here- | 


after be made annually before the maturity of the payments. tebe. 


; extended, and no payment will be postponed for more than. eight 


years from. the date of entry nor will any extension be made for. less 
than one year: Provided further, that ‘if commutation proof is ‘sub- = 
- mitted all the unpaid payments must be made at that time. 


2, Thedfirst entries for the lands, opened under the act of May 3 30, 


ce : 1908, were. made i in May, 1914; under its provisions each howiesteadar 7 — . 
owas required to pay one- fifth of the appraised price of a tract at the 


_ time of filing application therefor, the balance. being. payable 3 in five as 
equal installments due respectively in one, two, three, four and five 


a years after the date of the entry, without interest. Under the pres- ae, —s 


ent act an extension may be secured as to one- -half of each installment, - 
~~ on all entries, heretofore made and which may hereafter be made. — | 
Be The act. provides that no extension shall be. made for less. than * 
one year and clearly contemplates that interest and installment pe- 


car, riods shall coincide. In order that all entrymen may have due. notice ae ~ 


6  —s DECISIONS RELATING TO THE PUBLIC LANDS. i 2 vor. ee. 


- Oe this: a compliance with its provisions will not ‘be aaeaal upon - 


until N evembar 1,-1917. On or before that date, any homesteader 


who is then in default j in any installment payment or payments, must 
_ either pay the amounts due in full, without. interest, under the provi- =~ 
- gions of the act of May 30, 1908 (35 Stat. , 558), or he may pay inter- 
est at the rate of five per ‘cent per annum on all; moneys.due prior to, | 
November 1, 1917, from date of maturity to the date when the next. 


2 ~ installment after November 1, 1917, is due on his entry. Should ‘he | . | = 
‘fail to do one of these things on or ibefoKe the Caan named, his ee. . 


| will be canceled without further notice. : | 
‘On or before the date when the next installment wher N Be ee 


oo A 1917, falls due, at least one- -half of the moneys past. due and one-. 
ws half of the installment then due must be paid, as well as. five per cent 
interest on the half of any installment or. installments for which. 


- extension. of payment is desired, as advance interest on such de- 
cs ferred payments for one year. | ; 4 

4, As each succeeding installment. falls aoe ce ee in- 
stead of paying the amount in full, may pay. one-half thereof. and. 
- five per cent on the other half as interest for the next twelve months. 


ne Moreover, any half installment which has been extended may ‘be- 


extended for additional years by. payment of five per. cent ther eon 

each! year, as interest in advance. 

- 5. No payment can be extended for a time longer thin: weight years: | 
from the date of the entry, and proof may be submitted within that 

a9 period, provided the requirements of: the law as to > payments, are com-— 

plied with. - : 

6-6. No seal form: ee Baiada, for con of time, to make 

| payment will be required; the payment of the required sums will be © 


_. sufficient and the Receiver will note upon the receipts and on the © 


a ace 


abstracts of collections the nature and purpose of the payment. 

4, If compliance with the provisions.of the act of May 30, 1908, 
and: of the. present act as to payments be continued, three-year. or. 
- five- -year proof on an entry may be submitted without. the necessity 


of paying for the land in full. Such proof will be accepted by you | 


Ee satisfactory, subject to the payment of the unpaid portions of the 


. ; purchase price, but final certificate will not issue until full payment eee 


is made; and the proof will be. accepted by this office on the same 
Conditions: if found satisfactory. After acceptance of such proof, the . 


4 claim i 1S. subject to transfer, and you will issue all notices in. connection _ | 
with the case not only to the entryman, but to the transferee, pro- 
vided notice of the transfer be duly filed in your Office, but when — 


payment in full i is made, final certificate will j issue In the name of the | 


ee Ge commutation = be submitted, payment ¢ of the price ot f° 
the Tand | in full must be made, | | ae 
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9. The act of Masel 2, 1917, rales no change ; in ae Te : 


7 as to entries made under the provisions of the reclamation act; except 7 


as to the extension of the payments of the Price of the jand, herein. a 


| before discussed. 7 | 
| 10. You will forward copies of these ‘instructions ‘to: all ae : 
steaders for these lands who.afe in arrears as to one or more install- | 


ments, and to their transferees (if there be any), advising them that, : 
in order to secure the benefits of the act, they must comply with its. | 


| - é requirements as herein: ‘explained, by November 1, 1917. 
| | | arenas C. M. Breea. 


Approved: | _ 
_ ALpxanper i “Voanrsane, | »  & 
Pirst Assistant Seoretary. a 


oT RANDOLPH ARNOLD. . 
| Decided Aprit 18, ‘191% : | 


AppLication-—AMENDMENT. | oo ; oe - 
Where clerical. error in the déeeription of the land desired ig aanunent upon 
the face of an application, to enter public land, it should not. be ee aca but 
. Suspended ta: afford opportunity for amendment. | | — 
DESERT-LAND. APPLICATION. 
A declaration and map. are alike required by: statute of an. applicant to make 
desert-land entry. a 
AMENDMENT OF AppLIcATIoN—-ScoPE. oF RULE, | : 
The rule that an. application ‘properly rejected, or éatally fiatective: hen pre- 
sented, ‘should not be allowed, on supplemental showing in the. nature of. 


: Acting Commissioner. Baad & 


amendment, to the prejudice of an intervening application made in due form ese 


by a qualified applicant, does not apply to an application, filed by one quali- | 


fied to make deser t-land entry, to amend to a tract subject to such entry oe 


and correctly, described in ‘the map accompanying. the declaration. | 


Voanisane, F inst Assistané Secretary: | | ee ere, ee 
» August 3, 1915, T. Randolph Arnold filed desece iad Moalieation 
for lots 2, 3, ‘4, and SW. 4 , H. 4. SE. 4, Sec. 11,T.33N.,R:48E.,M.M. - 
September 3, ‘1915, his” application was, rejected paces the. land: ap- es 


i plied for was ‘noncontiguous. September 18, 1915, applicant filed: a 
| pias to. amend his application so as to eaibrace ihe SE. 4, and E: i. 


SW. i, of said section, which he alleged was the land. intended to be 
entered by him and that through a clerical error the. application’ as 


filed described the land as the SW. 4, ‘and E. 4 SE. -. of said section. Me oe Loe 
August 6,. 1915, Isadora Johnson filed application 035497, for lots» ae 


1, 2, 3, and SE. 4, and E. 3 SW. 4, Sec. 11, T. 33.N., R. 48 E. 


Arnold: appealed. from the action of the local. officers and haa’ ap-_ : : 


a pealed from the decision the Commissioner of the General Land 
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Office of October 3, 1916, requiring him to. ech: one or. rite. other 7 

_ contiguous tract. amibrsead in his original application’ and ‘reject- | 

. . ing his petition to amend, holding that Isadora Johnson’s application. coe 

takes precedes over Arnola’s petition to amend. as 1 the E $ SW. 4 + 
Se and SE. 4 of said section. 


: Arnold contends on appeal. ‘that the aeees error in his original : | 
application. was, obvious and that his. Pann to amend should be - 


t  allowed.. 


The record shows ‘nat with ‘Arnold’s pplication an as a aes | 


- : thereof, he filed plat and map showing and describing the land de-~ 


sired, which substantiates his averment in his petition to amend that | ~ 


ee lerical error was made in his application as to the land desired to 


be entered. These papers taken together constituted his application oy 
and. were sufficient to _ others on notice of the land ne intended to. 


3 enter. 


Arnold’s hegiianon was ane at the time i sieson es soot oe | 


tion was filed and taken in its entirety was sufficient to entitle him © 


to have it accepted and suspended for the purpose of curing defects _ 
therein by amendment. In regard to his Pee the record 
shows:  — | | , , wee He 


Suspended ‘Maina 3, 4915, for eosre: eviderice of waiter for irrigation pur- 
poses. August 28, 1915, suspension mailed. September 3, 1915, rejected, non- 
contiguous. September 9, 1915, rejection ‘mailed. September 18,1915, claimant 
filed’ affidavit requesting corr’ ection in’ deci a of jand, ‘also additional show- 

ing ‘as: to water rights. La | 

On August 26, 1915, Arnold filed a plat eee the oe of 
irrigation proposed and correctly. describing the lands desired, which | 
" Was prior ‘to the order of the ‘local officers: of September 3, 1915, 
rejecting the application on account of the lands being noncontiguous. ~~ 


Tt will be seen that.he took timely steps to correct the clerical error 


- made in his. application and is not euilty of laches In this respect. . 


He also filed an affidavit of one Hovind, an abstracter, who /pre- a -_ 


- pared his application, and who states that he did the. typewriting e 


a thereof and that he erroneously and unintentionally. described said. | 


. land, as lots 2, 8, and 4, and SE. }, and E. $ SW. trot Sec. Ti ines 


| | stead of lots: 2, 3, 4, and. SW. 4, and E. 4 1 SE. 4 ‘of Sec. 11, and that. 7 


he knows of ie own knowledge and fom Grolds. original plat 


_ that said desert land eppliesaen was made. to apply to the last es : a 


oe tioned land. ea eg 
a -Arnold’s ‘Application was made in ood faith 3 in ane belief that he. 


; was getting the land described in his plat. He. ‘proceeded tO, : and did — 


7% acquire, a water right sufficient © irrigate all’ the irrigable portion oe os 


of the land desired. | 
The Commissioner has based his decision upon the uniform raling a 


2 of the Fie all that an ppp ication properly megan or pe | 


Getectve: whidh: presented’ ‘should not: be slowed. on supplemental 7 
Z showing in the nature of. amendment, to the prejudice of an inter-— 


| Recisraes 4 AND ae 


: hd 


‘a i . , . “ 
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vening application made in due form by a qualified applicant. But. 


the rule that an application can not-be amended’in the face of an .. 
‘intervening claim applies, ‘in cases of the-character here considered, 
only where there is an attempt: to amend to a tract: entirely differ-- 
ent from the. one described in the application, and adverse claims ss 
: have interposed as to the tract sought by amendment. ~ : 7 


Under all the circumstances in this case, it is the opinion of ‘the - 


. Department that. Arnold’s amendment. should. be allowed and oe 7 — | . a 


entry as amended should stand, ‘and it isso ordered. pa 
The decision appealed from is reversed and the case > remanded for a 
further action j in accordance nore ey rs a iy a 


_ DISPOSITION OF SURPLUS COAL LANDS RESTORED FROM 
- _ INDIAN RESERVATIONS. : | 


“Issravortos,, 
“[irewtar ‘No. Bat 1: 


| Deranramyt OF THE Time o. 
GENERAL Lanp’ OFFICE, 


Washington, D. 0. ee 16, aE: | 


-Unrrep STATES Lanp. Once 


Attention j is directed to. the act of vai sinircvedl February | 
oT, 1917 (39 Stat., 944), entitled “An act to authorize: agricultural 


| eatrion: on. ‘atin ie coal. lands: In. Indian Reservations,” fae COPY of. 


which is appended hereto. 


_ With ‘the exception of the ie oft Gis Five Civilized Tribes, the - Lee 
‘ae applies to all Indian reservations that: have-been or which may | 

be hereafter restored where the surplus lands are or may. be divided. ie gee 
, into mineral. and nonmineral classes. = | 


It recognizes that such: surplus coal lands lave: eee distinct falta 


a coal and nonmineral or agricultural. It provides for the disposi- 
~ tion of the two estates therein created, the coal deposits and the | 
-nonmineral, and directs that the proceeds derived from both be 9” 

| placed.to the credit of the Indians in the manner provided for other eee 
surplus lands. But ‘while the estates may be'so separated, no sale 
— of the coal ee only may be made} in advance of the disposition oa 
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es of tig sonaitarl estate. . The. act does not. seen: fie -5al una 


laws to areas not otherwise subject thereto, except to permit of the 


| purchase of the coal deposits where the iands have been disposed of. 

| under the act, with a reservation of such deposits, and then only. 

- where the oa] land laws shall have been extended to such areas 
at the time of such coal purchase. It does not repeal or modify the 
coal land laws where otherwise. applicable, nor prevent. the acquisi- ~- 

.* tion of both estates thereunder, but in providing for thé disposition | 
of the two estates and in directing the payment to the Indians of | - 
‘the proceeds arising from each, it necessarily contemplates that if. 

the coal land purchaser precedes the agricultural applicant and thus 


secures title to both estates, he must pay o each at the prices fixed 


° _ for the respective estates. | 
Where the law providing for the separation of the lands inte min- 


eral and nonmineral classes placed a flat price on the nonmineral 
lands or authorized the disposal of such lands at’a general price 


which has been so fixed, this act does not require a specific tract ap- 


- praisal of the coal igade to be disposed. of thereunder. with a reser- 
vation of the coal deposits, and in all such cases the nonmineral or 
agricultural estate may be disposed of at the prices so fixed for the 


-nonmineral lands. Where the law requires that the nonmineral lands - 


shall be separated into further classes and appraised either by tracts 
or by such groups, no disposition of the coal lands in such reserva- 
_ tion may. be made either under this act or under the coal land laws 
until such surplus lands have been separated into. classes and. ap- 
- praised as to their value exclusive of the coal deposits in the manner 
provided for nonmineral lands, and in such. cages the act has the 


effect of withdrawing from entry under the coal land laws the. coal | 
lands i in such reservations until such coal lands shall have beer. ap- 
praised without reference to the coal deposits, in | the manner le : 


| vided for the nonmineral lands. 


. Tf the nonmineral lands and the coal lands with the reservation. of. | 

7 the coal deposits be withdrawn from other disposition for the purpose . 
of sale, no entry under the coal land: laws may be allowed therefor 
until such lands shall have been sold with the reservation of such. 

| deposits or restored. The coal deposits in lands sold or otherwise. aS 
_ disposed of with a reservation of the coal, if otherwise subject to. | 

disposition, may be. purchased under. the coal: Jand laws .at- prices 
_. fixed: thereunder, and if any of the coal lands so withdrawn for sale 
shall be restored unsold, both estates may. be purchased under the 


—_——— mm eis. cs 


coal land laws upon the payment. of the. nonmineral and coal prices. : , - a 


. If, under the law authorizing the’ disposal. of. the nonmineral lands, a 
as: proclamation of the President or order of the Secretary i is required . 
before the restoration can take effect, the coal lands with ne reser- 
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vation of ing oul deposits will not become subject to. disposal under 
the’ provisions of this é act until so restored. ee 


C. M. Bucs, 


ie 
“AuExanver T. “Voerrsanc, 
| ae Assistant Secretary. 





. An. Act To authorize agricultural entries. on: ‘sarplug: abel lands in- Indian reservations. 


| Acting Commissioner, Ca 


“Be 4E: enacted by the ‘Senate and House of- Representatives of ‘the: United - a 
| States: of America in Congress assembled, ‘That in any. Indian: reservation © ‘ 
heretofore or her eafter opened to settlement and. entry. pursuant. to a-classifica- 


tion of the surplus lands theréin as. mineral and nonmineral; ‘such surplus lands 
not otherwise reser ved or disposed of, which have been or may be withdr awn.or. 


classified as coal lands or are valuable for coal deposits, ‘shall be: subject. to the - " 
same disposition, as: is or may be prescribed by law for the nonmineral lands in’ 


such reservation whenever proper. application shall be made with a view of ob- 
taining title to such lands, with a Teservation to the United States of the coal - 
deposits therein and of the right. to ‘prospect. for, mine, and remove the same: 
. Provided, That such surplus lands, prior ‘to any ‘disposition hereunder, : shall. 
be examined, separated. into. classes. the same as are the’ nonmineral lands in 
such reservations, and appr aised as. to their value, | exclusive of. the coal. deposits 
| therein, under such rules and regulations as shall’ be prescribed: by, the. ee e- 
tary of the Interior for that purpose. 

Suc. 2, That any applicant. for such-lands shall state in Bice eupuGaeini that 
Nene Same is ‘made in accordance with and ‘subject to the provisions: and- reserva- 
tions of this’ Act, and upon submission. of satisfactory. proof of full compliance | 
with. the provisions of law under. which application or entry is made | and: of 
this Act shall be entitled to a patent to the lands applied for. and entered by : 
him, which’ patent shall contain a reservation to the United: States. of. all ' the 


coal deposits in the lands’ so patented, ntpeetner, with the ment to pepe for, ee 


_ mine, and remove the same. “3 
Sec. 3. That if the coal- land laws. have peen’ or ‘shall be siendeat over. tinnde. 


- applied. for, entered, or patented hereunder the eoal. ‘deposits therein . shall, ba - 


subject to disposal by the United States - in accordance. with the provisions. of 


--the coal-land laws in force at. the time of such disposal. Any person: qualified a 

- to acquire coal ‘deposits. or the right to mine. “and remove the coal ‘under. the > a . 

laws of the United States shall have the right at-all times to.enter upon the = 
Jands applied for, entered, or patented. under this Act. for. the. purpose of ‘pros: oe 

| pecting for coal ‘thereon, if such coal deposits ‘are then ‘subject :to. disposition, - a. 
upon the approval by the Secretary of the Interior.of a bond or. undertaking to 
be filed with him as-security for the payment of all damages to the crops and im- 


: ‘provements - on such lands: by: reasons of. such prospecting. _ Any: person’ who 


has acquired from the United States the coal deposits in- any such’ lands, or the . a rar ae | 
7 right to mine or. ‘remove. the. same, may reenter: and occupy So. much: or the... te bit 
surface thereof as. may: be required for all purposes reasonably incident to the ae Janes oe 


mining | and removal of the coal therefrom, and mine and remove the coal; “upon. 


‘payment of. ‘the. damages. caused thereby to the owner thereof, or. upon giving | o ois 
a good and sufficient pond: or undertaking in an action instituted: in’ any com- gh ay 


_ petent court to ascertain. and: fix said. ‘damages : Provided, That the owner: ‘under 


= ~ such limited patent: shall. have the. right to mine’ oon for personal 1 use. > upon - ae. 
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the. land. for domestic purposes: at any time prior to the disposal by the United | 
; States of the coal deposits: Provided. further, That nothing ° herein contained 
~ ghall be held to.deny or abridge the right to present and have prompt con- + 


¥ sideration ‘of: applications made under the applicable land laws of the United: soul 


States ‘for any such surplus lands which have been or may be classified as. coal. 


oe ' lands with a view of disproving such. classification and eecurine a patent with- | | 


out r esel vation. 


SEC. 4. That. the/net proces der ived from the sdle and entry of such sur; 


plus lands. in. confor mity with the pr ovisions of this Act shall'be paid into the 


‘Treasury of the United States to the credit of the same fund under the same | 
conditions and limitations as are or may be prescribed by law for the disposi- . 
tion of the. proceeds. arising fr om the disposal of other surplus. Jands in such _ 


se Indian. reservation : Provided, That. the provisions of this Act. shall not apply 


7 > to the lands. of the Five Civilized Tribes of Indians. in ‘Oklahoma. 


Approved, Bebruary. 27. 1917. 


: _ EVANS v. NEAL -~ 
Decided Apri 21, 1917. : “ : : | moe 7 AL - 2 


: Deseer eee igen =A asians IN -BANKRuvToy. ye eo 
An -unperfected . -desert-land entry. is. property. which will ‘pass to: a trustee 
: - upon a. voluntary assignment in bankruptcy. gt! 
Voautsanc, ff irst Assistant Secretary: 
: November. 23, 1911, Herbert L. ‘Evans saade ‘desert land ‘entry 
011795, fonthe Sek ;NW.4, N. 4:SW. 4, Sec. 55, T.5 N., BR. 3 E., B. M:, 
160 acres, Boise, Idaho, land district. ‘Three annual proofs have been 
submitted on said entry. . . 
November, 23, 1915, he filed. Solicits aon ee onder the last: 
ino. paragraphs of Section. 5 of the-act of March 4, 1915 (38 Stat. 
1161), and October 16, 1916, said application for relief. was petected: 8 
June 19, 1916, Evans was adjudged a bankrupt i in the United States 


district: court for the southern. district: of Idaho, and one Rathbun : d me 
a ee was duly. appointed and qualified : as trustee in bankruptey. _ | 


a) uly 7, 1916, said trustee filed petition in said court. praying, among o: 


it ee things, for an order authorizing the sale of all the right, title © 
. ‘and interest of the bankrupt i in certain real estate therein described, 


Wisi “to wit, the land embraced i in said entry 0117 95. 


July 80,1916, the court. acting upon this: petition, ‘Oidered “tees J 


the trustee. be authorized: to sell at auction: the portion. of the bank- | : 


_ —_orupt’s estate specified 3 an. said petition, and pursuant to such authori- 
zation the sale’was made to B. F: Neal, for a consideration of $225, + 
and: August | th 1916, the court. ‘approved’ and’ confirmed. the sale, 


directing’ the ‘trustee to. execute and | deliver - a Proper. deed to. ‘the © 


o : purchaser. . eo e 
| August: 8, 1916, in “pbedietive t to said ere the cniee duly exe- ae 


| i ‘outed 2 a deed to said B. F. Neal Coney nE such a 
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Thee the bankrupt entryman cuened, for review of the pio. z 
ceedings, upon the contention that. a desert land entry prior to: final - 


Pron! is not a. part of an insolvent entryman’s estate. 
-. October 4, 1916, the court rendered a decision denying | the petition | 
and affirming its: previous orders. — 


.. Later, Neal, assignee of the. trustee in noes and: tas 
| the entryman, filed. petitions in the General Land Office, asking for. - 
. recognition as owner one in further proceedings. concen os 


said entry. co 
"“Dearibar < 2, 1916, the: Canssigite of fis Generel Land Office, 
considering | the case upon the opposing claims of the. entryman : 


Evans. and assignee Neal, held. that. the interest of Evans ‘in such — | 


desert entry had passed to. Neal by. deed of the trustee in bank- — : 


a ‘ruptey, : and. from this: decision Evans has appealed to » the Depart, 2 mea? 


| ment. - 


_ showing the regularity. of such pr oceedings, and copies of all ‘orders: * 
and decisions of the. court. made in the course of such proceedings, — 


In sep port of his contention Neal ie el with the acord a _ 
. tified copies of the proceedings | in the United States district court, 


and: affidavit. — his ec rmeccane to take the pote *y 2 


assignment. — | 
> In behalf of Evans it is sntsnded that he made che ie in good 
faith and complied with the law and. regulations. with reference 


thereto, but from ill health and. financial difficulties was. compelled. . 


to file the petition in bankruptcy, in which. he did. not. ‘mention his’ 
-desert-land entry, believing it’ was not property that should pass 


by such” assignment, and that the’ court: proceedings. and various 2 


orders made therein were without. his knowledge; that the sale was 


- made for less than actual value of ‘his. desert- land. claim, and. the. ae 


orders of the. court. in said ‘proceedings were improperly @bltned: 


The only question. presented for decision by the Department’ is - - 
_ whether or not Evans’ interest in the desert- land claim, as hereto- Chae 


fore described, constituted property which passed’ or. should apes me 


. to a trustee-by voluntary assignment in bankruptcy. - 


4 Iti is ‘noticed by the terms of the Bankruptcy act. ({ Seo, oe Wa, pe eat 
| subdivisions 1-and ‘5, ‘Supplement to U.S. Revised Statutes, page : ie ae 

| 867 ) that by: assignment in. bankruptcy the trustee succeeds: to oe SON a 

— documents relating to ‘his property and— eee fan ae 


| “property which prior to. the filing of the pétition } he could by. any. means awe | es i 


transferred or which, malgtit have been Jevied. upon and sold “under e judicial oa 


process. against: him. 


The right to tiansféer a Gece and: sae is 100: well: eee ‘Be 


| further discussion, Evans. might have tr ansferred his. entry to any- oe 


one qualified to. take it, and by his’ voluntary act such transfer has _ ot 


7 | in due | course of law been made e} B. F, Neal, and his deed d thereto noe a ; 
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from: the trustee in. bankruptoy- is just as effective and: _complete as 

Dg if the transfer had: been made directly by the entryman. ‘to him. 
- Nothing contrary thereto is found in the. departmental decision _ | 
in the case of Ellingson 2. Aitken (30 L. D., 71), nor in the case of - 


Young », Trumble e¢ al. (85 L. D., 515). Tt there were irregulari- 


ties in the proceedings in the United States district court, correction | 
thereof can be sought only i in that court, and while the Department 


is not bound by the action of the court, it: does not, as Said. pe the . 


Commissioner, follow—_ 


| that the conclusions of the court 2 may not be adopted by the land acpewtniout 
a if found not to be contrary to. established precedents or out of harmony with | 
. conclusions: reached. as a result. of. independent. reasoning. | ne 


In this case the views of the Department are in - accord with the _ 


| conclusion: reached‘ by the court. | 


The. decision - appealed from is affirmed. 
. “amr CARSON. | 
Decided Aprit 24, 1917. 


_ Howmsrnan. Ewray—Seconp ADDITIONAL: Bwrey—Acr OF a ULY 8, 1916, _—_ 
An unperfected entry under section 3 of the Enlarged. Homestead act is no... 
bar to an entry under section 7 of that act as amended July 3, 1916 (39. 


. Stat., BAA), where the total : area covered one the entries does not exceed 7 
820 acres.: _ ; 


y Voomsans, J First Assistant Secretary? 


“This is an. appeal by Albert G. Caxaon from the decisions of the 


We Commissioner of the General Land Office, dated December 16, 1916, 


rejecting his application. to make entry, under the. act. of J uly. 3, 


—- 1916. (89 Stat., 344), for E. 4 4 NW. 4 and NW. 4 NE. 4, Sec 18,T. 
88 N.,, R. 29 E, au M, , Waterville ‘Washington, land district (20 ae 
" aeres).. af 


‘Carson’s ‘original ate, for SW. 4 1 NW. 4, W. 4 1 SW. 4, » Secs, 2, 


. and SE. 4 NE. 4, Sec. 3, said township. (160 cee was made Feb_ 


ruary 10, 1900, and was perfected by five-year proof, final certificate — 


Issuing March 27, 1906, followed by patent. On May 24, 1915, he : 
made entry, ‘under section 3 of the Enlarged. Homestead act [85 ~~ 


-Stat., 639] as amended by the act of March 3, 1915 (38 Stat., 956), | 


eee for lot 4 of said Sec. 2 (42.37 acres). 


“Tt. was because final proof had not — Submitted on “ae ae : 


- tional entry that the application i in ‘question was rejected. a 
| The act of July 3, 1916, supra, added a new section. a! dt to the: a 
ms Enlarged Homestead act, as follows: | er 


vat That. any, person. who has. made or shall. make homestead Laney of less than. oe: s ; 
2 820 acres of lands of the character herein Seer and who et Rare sub- Soe 
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eA | inittea final root Hieron. ghall have the right to enter public lands. aie to . wi 


the provisions of this act, not contiguous to his first entry, which shall ot 
a with the original entry exceed 320 acres. ) | 


~The purpose of the act. was declared is be to. ro reliet to that 7 7 
class of entrymen, unable to enter such area of land contiguous to 


that already entered, as | will make ap, with the original entry, 820 a 


acres. 


- Carson was able to: secure e but 42. 37 acres won to his original : 2 


: entry, which he still owns and on which he resides. 


_ The additional entry. for contiguous: lands can be. perfected with: | es 


out further residence on ‘either the original. entry or such additional, | 
: it being necessary only to cultivate a certain area thereof during the. : 
years prescribed. by the so- -called. Three- Year Homestead law, while | 


an additional entry for incontiguous land. can be perfected without - 


in any way interfering with compliance with the law. under, which | 
the first additional entry wasmade. sw Be, Gas 
After mature consideration, the Department i is convinced “that it | 
was the intention of Congress, when it added section 7 to the En- 
~darged_ ‘Homestead act, to provide. that. additional entries for. incon- 
tiguous | land should be allowed in all cases where it. is possible. for 
; entryman to comply with the law as to-such. additional and also 
_ earn title to any prior. unperfected additional under section, 3. of the 
act as amended. 
The Departmental decision berets of March of, 1917, 3 is. fa el | 
} recalled and vacated, and the bien satees from i is reversed; 





"GONZALES v. STEWART. 
Decided Aprit 24, 1917. 


Howmsrnap ENTRY—MINERAL Prorest—BURDEN OF. ‘Proor. ue eine eer - 
‘Where a homestead. entry is allowed upon proper. pean: ‘including satis. a 
_ factory evidence . of the nonmineral character, of the land, and. protest . is 


~ later made against such entry, alleging that. the land is mineral .i An char ac- | = 


ter, the burden of proof is upon the protestant. © 
‘Munerar PROTEST—BURDEN OF ‘PRoor—Casks DISTINGUISHED. 


. Upon the state. of facts set forth in the preceding paragraph, the: rile’ ‘an- | eee 


nounced in Central. Pacific Ry. Co. (48 L. D,; 545), that the burden. is upon . 


_ the grantee under a grant in aid of the construction. of a railroad,.to show, — 


. ” by: clear. and convincing evidence, that the land involved. is of a. character — | 
cca ~ subject to the grant, is ‘not applicable. ‘Cases of Sarah Frazier (41 L. D. » | 
518) and: Henry. Hildreth (45 L. D., 464, and 46 L. D., Ht) distinguished. 


-_ Minne LocaTrons—-CHANGE IN PRACTICE, 


The rule of property adopted in. Rough Rider and Other Dade Mining Claims : 

. (42 1 oF D., 584) does not apply. to mining locations made after the decision 
. of January. 31, 2924, in: Rough Rider and Other Lode Claims ie Ey Ds . 
242), . : | 
. Morton ‘FOR. New TRIAL. | an ae | | me 
A motion for new trial upon the ground: of newly discovered evidence must oe 

‘Telate to the issues of the original contest. : Be 3 re 
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Voornsanc, First: Assistant Seeretary: ee ee. a Oe 
This is.an appeal by. Lew ©. Gonzales feéin 2 a decision ot the Con: | 

_ missioner of the General Land Office, dated June 5, 1916, affirming — 

the. recommendation of the register: and. receiver and dismissing his | 


ae protest against homestead entry 024063, made January 18, 1914, - as 


--. Phoenix, Arizona, by Lloyd L. Stewart, for lots 1, 2, 3 and: 4, $4 hae 
fee NW. 4 4, Sec. 29, T. 23 S., R. 24 E., G. & 8. R,M. , containing 30018 


| ‘ acres, under the provisions of. the Enlarged Homestead laws. ° 


The protest, filed February 41915, alleged that the land embraced a 
in the homestead entry is not agricultural but mineral’ in character 5 —_ 
that the protestant with his co- ‘owner claimed it under mining loca: 
3 tions; that the homestead entry. was. not. made 1 in good faith, but. for 


speculative purposes ; “that the homestead entryman had hiade: an 
agreement to. convey the land | as SOOD as patent is obtained, and that 
the land is more valuable, for mining than for agricultural purposes, 
practically.all of the surface being covered by rock and. being situate 
within a half mile of known and paying mines. oA hearing was s held, 3 
beginning J une 1, 1916. | | 
7 Sections: 99, 30, 81 a 38, ‘of the above een were surveyed 
‘in the field November 29 and 30,. 1910. In. the. field notes the’ sur- | 
7 veyor returned the following general descr ‘iption : as es 
The land in this township 23 S,, 24 E., is practically. all mineral and of little 


‘ value: for agriculture. and grazing even: in that part. Classified as agricultural 
land. ‘The’ whole township: is dotted over. with prospect shafts and even ‘the 


land: surveyed. by. me is claimed: tosbe mineral, although I fail to: see: any signs .. 


of mineral. other than the capping which appears to be the same as that. cover- 
_ ing the mineral belt, which, in itself, isa good indication that it is the same, — 
At the time of making homestead entry Stewart made the usual 
nonmineral affidavit, corroborated by two witnesses. Counsel for 
the. appellant. serenade: that the above return by the surveyor consti- . 


tutes a mineral return and that“under the Department’ s decision in 


- Magruder v. Oregon. and California R..R. Co. (28 L. D. , 174), ‘the | 


burden of proof i in this case ‘is upon the homestead. entryman to show ee 
oa that the land is nonmineral in character. ra 


+ The surveyor in his return first speaks of. the enti ee ee ‘state - 
ing that it is pr actically. all mineral. To the north of the land:sur- —— 


4 veyed by him there are numerous mines, and no doubt a considerable. we 


i area of the. township has been or would be classified as mineral. As 
to the part surveyed. by him, however, -the surveyor, while stating ae 


| that the land was claimed to be mineral, stated that he. failed to. see . = 
any signs other than the capping, which was-a good indication of its ae 8 


mineral character. Assuming that this particular return may beac- 

cepted as a mineral return, the homestead entry in this case was Tegu-” or 

_- larly allowed upon the submission of such evidence of the character ee, 
of the land ; as is required. by the fe regulation. enone the sur veyar; ’s Stee 
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Me retum here involved i is evidently based. ‘not upon actual qissovary, of . ee. 


- mineral, but upon a geological theory indulged’s in by the surveyor. ~ 


é, ~ Counsel makes a par tial quotation of certain language contained — . 2 ti) 
- in-the case of Magruder v. Oregon: and: California R. R. Co., supra a “ ee 
&S (28 I. D., at page ey as peat the are in italies bien 3 omitted oe oa 

by him: a | 


oe ‘The return of the surveyor gener al, in conection with ‘the | survey ‘of fee ae 

land to the effect that the land is mineral or non-mineral, is sufficient evidence ©. 
— of its char acter. to: cast: the burden of proving the contr ary. upon one who alleges. oa oe _ 
that. the land is of a ‘different. character; but. the. opportunities. and qualifiea- = = 
tions of surveyors. for ‘determining . the mineral or von-mvuineral character of a) ae a 
. 2 land are 80. uncertain. that this presumption is: only. a sgn. one | and may be? es 


readily overcome by evidence 6.0F. a. Migner: character. es 


Counsel. then asserts? 


Until final cer tificate or. its ediityalent: the paent is upon: an Gumieant when - & 


compliance with the. law. or the: character of the. land. is called into issue, (gags 


citing Sarah Frazier. (AL L. D., , 518) ; ‘Central Pacific Railway Com: a 
pany (43°'L. D., 545); and Henty Hildreth (45 L. ‘D., 464)._ a, 

‘In the case: of Sarah Frazier, SUPTQ, a. char ge. of Puilure to” com ole 
with the provisions of: the homestead: law. was made by an ‘officer of 
_the Government against: an entry. upon. which final: ‘proof. had. been’ 


-- submitted but had been suspended. for: investigation.» ‘The: Depart- 


ment. there held, that. as the entryman. was endeavoring. at that time 
to obtain title trour the United: States, it was the. duty: of the Gov- 
ernment to see that; the law: had been. complied: with, and the fact: of 


such compliance must be affirmatively established | i the one claim- 7 

ing to be so entitled... In the present case the homestead entr yman. | 
has not submitted final. proof, the contest. did not challenge his com- * 

: pliance with the law as to residence, and was filed before the entry- 

man’s compliance as sto cultivation and ampraverneni< could be: called ery 


in question. 


The case of Cal Pacific Raiyed Company,. supra, aveled the?” oe 
question. of the character of, land: as mineral or: nonmineral within. = 
the meaning of the excepting clause of the grant to the Central. 
Pacific Railway Company.. The Department. held that the grantee, 2 
“in: order. to establish its right to a patent, must, when the. character © | 


| of the lands is called into issue, furnish clear and convincing. evis = 7 
‘dence that. the lands: are of the character subject to the grant... (eee 


the present case the homestead: entry was regularly allowed. Upon ae 


_ ~ proper evidence of its nonmineral character. _ This character. j isnow, 


. being challenged by the mineral protestant. | To require of all home- oe 
stead entrymen, upon the challenge of a mineral pr otestant, to. assume’ A _ 
_ the burden. of proof as to the character of land, would, in the opinion 
. of the Department, place an unwarrantable burden upon them. To: ~ | 
| eEuee the argument of counsel, it would follow that 1 1s equally a 


- 
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- | aeaaentt upon aie mineral. claimant to. ace het ‘ie land camed oe. 
by him under the mining laws is in fact mineral in character... The — 
_ entry having been regularly allowed, the ordinary rule that one who. 


- challenges its validity must sustain the burden of proof, applies. — 


'.. In the case of Henry Hildreth, supra, a desert-land entry was in- — 
- volved which fell within the ae of a later oil land withdrawal: 
In its decision of August 31, 1916 (45 L. D., 464), the Department — 
held that, under the. regulations, such a withdrawal constituted 
| prima Jacke. evidence of the character of the land, and that the ~ - 
. . burden of proof was upon the desert- land entryman to disprove its 
7 prima facie oil character. ‘The case has no. application to the present i 
- matter, since this land is not embraced in any mineral withdrawal, eo 


‘in fact, was excluded from mineral Jand withdrawal. No. 1 ‘Arizona 
No. 1, made by the President September 28, 1912, covering some 
9; 700. acres in the Warren mining district, Bisbee, Arizona. ‘Further, 


‘it. may be pointed | out that the decision of August 31, 1916, in the | 
case of Henry Hildreth, was recalled, upon: motion i Sehouie: | 
_ February 5, 1917; under the particular § facts there F aPPIYHE- (46 

20. GED. 1%) - 
The scinavall probatanias amatied title ae a group ot thining latte | 
7 designated as Bull Dog No. 1, Bull Dog No. 2, Bull Dog No. 4, | 
- located January 1, 1912, Bull Dog N os. 5.and 6, located January 8, © 


1912, and North Star, ne March 18, 1912. Counsel centers 


that these locations should be sustained. as valid under the Depart- 
ment’s decision of December 26, 1918, ‘in: Rough Rider and Other — 
Lode Mining. Claims (42 L. D. -BB4): The Department there held, in 


view of the prior practice in. the Warren mining district to locate and 


patent mining claims without any actual discovery of a vein or lode, 

but upon. land which was found to be mineral .in- character, the 
_ mineral entries there involved should not be canceled, such prior prac- 

-. tice having become a rule of property. The particular entries there - 
involved had been held for cancellation by. the Department January. 

81,1911. (41-L. D., ; 242), for lack of a discovery. The present loca- 

re tions, therefore, were made after the first decision in the Rough ~ 

-.. Rider cases, pad the locators here can not invoke the rule of property 
_ which was applied i in the Rough Rider case. Further, as hereinafter 
Ras. stated, there i is no busts oe which to — the land here involved | 
as mineral. oe _ 

2 Ais “coriseded that ; no discovery. of : a vein or isis has a made o . 
7 tipori the mining claims. It is contended, however, that under the oo: 
-. geological evidence the land should nevertheless be held mineral in 
character and. not subject to homestead entry. The evidence concern-. 

_ ing this ‘is. comprehensively stated by the Commissioner’ and need 
3 a not be ae ‘The: paren need ‘only observe that this. tract a ix 
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dg rs of the goolbigiéal area called the Copper Queen t block, as des- 


7 ignated in professional paper No. 21, by Prof. “Ransome, of the 


United. States Geological Survey, and ‘south of the Escabrosa zone 
of faults and dikes: The Department, accordingly, concurs in: the - 


_. finding. of the. Commissioner that there is no pee cary: evidence of 
snk mineral deposits underlying this tract. aw. | 


No evidence to sustain the charge of. ee character or 


: that the entryman had a contract to alienate his land was introduced. os | 


The evidence. shows. that the entryman established. residence i in J uly, | x 
1914, and has since resided there. He has constructed a substantial — 


| House has. a small garden, fencing, his improvements being valued at 


- something i in excess of $1,200. While the land is rocky, it’ contains aN 


areas which may be cultivated, and the Department. i 1s unable to find ot ee. 
that it may be excluded from. homestead ney by, reason of its ime 
alleged. impossibility of cultivation. . | as, «toe, 
After. the. register. and receiver had rendered heir sagen. recom- 
mending that the protest be. dismissed, upon February. 14, 1916; the 


mineral protestant filed with the Commissioner of the General’ Land : 


Office a motion to. reopen the case upon ‘the ground. of’ newly dis- 
covered evidence. This consists: of. affidavits to the effect that, an 
examination of the land was made upon January 26, 1916, more than 
' two years after the date of the homestead entry, ad that the entry- 
man had failed to. cultivate one-sixteenth of. the total area. The 
issue so sought. to be introduced into the case is one. not. within the 
scope of the original protest. and one which. arose” subsequent in. 
time to the filing of such protest. In effect, it is an attempt to. 


* jnitiate a new contest: proceeding. | ‘A motion for new trial upon the: - 


‘ground of newly. discovered evidence should be based upon evidence 
relating to the issues as made i in the original contest, and a new and 
distinct asserted ground of contest should not be made. the subject: | 


of such a motion. The Commissioner’ Ss action in oe this ss 


motion was: correct. 

The action of: the oa Holding ‘that’ the en ‘éf 
Gonzales should be. dismissed is warranted by, the record, and his. 
decision. 1s, » accordingly, affirmed. | a ae | | 


-cITy AND county OF SAN FRANCISCO v. “YOSEMITE POWER 
COMPANY. 


"Decided ‘April 27, 1917. 


7 —Rrewts | OF “Wax-Consyavenion’ OF Srarures—RULE rvarme Guirmera,. , ie RE 
The act. of December’ 19, 1918 (38 Stat., 242), granting to the_city and. an bes ‘ 


~- county of San Francisco right of way over and through: the Yosemite — 
ee _ National: Park, the Stanislaus National pores and certain 1 public Jands, -_ 
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| for a water supply, hydroelectric power and other purposes, ‘excepted from — 


its force and effect, as to. certain things, mt Jands upon which homestead, 
mining, or other: existing ‘valid claim or claims shall have been filed or 


made, and which now in law constitute prior rights.to any claim-of the. 
grantee.” Held, that the rule ejusdem generis applies, under ‘which the 


_ Class of claims excepted is limited to claims ofthe same general. character 
as those specifically mentioned in the act, and that consequently a prior. 


-ungranted application for a license for a right of way over such lands : 


_ does not come within the scope. of: the ot a | 
Same—ConstRvction OF Srarures, os 


The intent of Congress, as expressed in the act of December 19, 1913, was: to | 
give to- the city and county of San Francisco: a preference right to the © 

ts utilization . of certain. lands of ‘the United States for. purposes named; 
-. and by. the terms of said act. obligations. are imposed’ upon the clty and ; 


| county inconsistent with a divided use. of the lands. 
- SaME—UNAPPROVED APPLICATION—No Bar. ‘TO ‘GRANT SUBSEQUENTLY Mave. 


An unapproved application, under. the act of February. 15, 1901. (81 Stat., + 
790), for.a right of way over public lands for power purposes; ‘is not a: 
‘bar to a grant, subsequently made, of a conflicting oo of. ‘Way over such _ 


lands. 


a Ricut Or Way dverrcartons—AprRowans: BY ‘Sucumpasiy oF THE » INTERIOR, 


. There is, nothing. in the language | of section .11 of. the act ‘of, December. 19, 
ae 19138, which. even. by inference repeals existing statutes. requiring approval 


by the Secretary. of the Interior of applications. for. rights of way as a pre- 
requisite to the-use of. ‘public lands for reservoirs and other means for | 
‘power development, citing State of. California : v. Deseret. Water, ie and — 


. Irrigation Company (248 UD, 8, 415). 


; Lane, Secretary: 


~ September 4, “arid December 16, 1908, the Piola Power ad | 
Light Company filed i in the district land office at Sacramento, Cali- | 
fornia, maps and ‘papers comprising an. application, under the: act 
of February. 15, 1901 (81 Stat., 790), to use a. right of way for 
. flumes, tunnel, pipe line, tailrace, and. building. sites on lands i in Ts. 
1S, Rs. 15, 16, 17, and 18 E., and 'T.1N.,; R. 16 E., M. D. M., Cali-_ 
fornia. With the application | is-a notice of the appropriation, ‘cated | 
June 22, 1907, of 30,000 inches of the water of the Tuolumne River. _ 
» AS portion? of the right of way sought is within a national forest, oe 


and application therefor was filed with. the District Forester. 


July 21, 1909, the Tuolumne ‘Company filed in the district land ote 


. office at Sacramento: an application under the act. of February 15, 


1901; Supra for permission to use the so-called Poopenaut reservoir, 
covering a distance of about 4 miles along the Tuolumne River, in. 
Sec. 25, T. 1 N., R. 19 E., and Secs: 16, 17, 19, 20, and’ 30, T. 1 He 

ae | Ni, Rue 20 E., M. D. M., California. The reservoir ‘sought. covers an 

teh of 456.3 acres, with an alleged. capacity of 48,800 acre-feet, and 

is situate within the limits of the Yosemite National 1 Park, helow me Ae 


--Heteh Hetchy valley. ee Ca ee © eee 
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The cee of the company, as ‘tated ina contihcate acionapatig _ Rear : 


z fie record, was. to utilize the reservoir for the: storage. of— ea 


“the waters of the Tuolumne River in times of high water for. the purpose of ping 


- . 7 using the same in’ times: of low water, for the generation of electricity by Means . as | ‘ 
.: of several power plants to-be. constructed. along said river, or either of the. 


_ forks thereof, for the construction. of which permits, have been, or may. a Ce ase 


as after be, applied for, . Wee ey : a Le 

, With the - application was Ae filed” meee: of pees 

ae wherein the company states. that the. purpose. of this, reservoir— — 
is to store the. flow of both flood. and waste waters of the Tuolumne River by. 


= and after the construction of, the restr aining dam herein referred to, 


a “and that the company claims 95,000 inches or the water flowing. or tos a 


~ flow. out of said - reservoir from the waters artificially ‘stored. by: os 
| ‘means of the dam aforesaid. The latter notice was posted September: - | 
9, 1908, ana. recorded i in ‘the office of the comnty recorder See a8 


| 15, 1908; | 
eo 1911, the vss Power Company filed with the Forest. Sery- : 


ice, Department: of Agriculture, an. application for a permit: for a. 


, conduit leading from the proposed Poopenaut reservoir site through — 
the Yosemite National Park and the Stanislaus National Forest to 
a proposed. power-house. site on the. Tuolumne River. aS 
September 10, 1914, the ‘Yosemite Power Company, a ag successor 

in‘ interest to: the Tuolumne Company, filed in the district land office 


- at Sacramento, under the provisions of the-act of February 15, 1901, 


supra, an application | fora. preliminary. permit. for the. so- -called 


‘Ward’s Ferry ‘project. . As depicted on the map, this project, con- “a 


‘sists of a water. conduit extending from. a diversion dam in the 
Tuolumne River in Sec. o4,'T. 1 S., R. 17 E., along the south bank’ 

_ of the river to a power- iotes site in Sec: 2, Ty 1 S.,.R. 15 E., M. D.M.,. 
near “Ward’s Ferry. This. ‘proposed. conduit Beers ee within » | 


- Stanislaus National Forest, as'well as unreserved. public. lands, and: ee 
= practically coincides; as: far as public lands are concerned, with the 

conduit. shown on the map previously filed by the ‘Fashumne: Power. ei re 
| Company::: The showing of water right filed with the latter ty applce Ere ae oe 


- tion i is the same as that filed by the Tuolumne Company. © 


August 4, 1914, the Yosemite Power Company filed with the Dis 
; trict Forester an application for a preliminary permit for that part = 


of the Ward's: Ferry project situated within the national | ‘forest. 


‘Final action on: this application has. not been taken. -The Yosemite Ht. mies 


-. Power. Company has two other applications. pending before the For- | 


- ester for power permits, ‘involving lands on the Tuolumne River and > 


_ tributaries. “These are designated as the Golden Rock Ditch project — ; 
- and the Upper South Fork project. The company is now operating 


a plant with a capacity of about 900 k. w. at La Grange, California. — 


7 The 1 water used in this development 1s taken from the: Tuolumne, es 2 oy 


i ot 5, lag 
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River. at a “point. ahi the a Gatige. aaa of the. Tutlock and 


: “Modesto irrigation. districts and returned - to the stream. below the 


dam. The alleged purpose of the proposed. developments i is to fur- 


nish power to farmers’in the upper. San J poadent valley aor pumping | 


“water to: irrigate. their: lands.. 


f 


Beginning with the year 1901 efforts were rae on behalf of ihe | 


city and county of San Francisco toward securing and developing — 
a water supply in the upper watershed of the Tuolumne River. The 


history of those efforts is found in the’ records of the Department. 


of Agriculture and of this Department. + These efforts culminated in — 
the passage of the act of ie ed gl Bake December 19, (1918 i | 


: Stat, , 242), entitled— 


’ AnD Act Granting to the city and county of San ‘Francisco’ Grain rights of | 

way in, over, and through certain public lands, the Yosemite National Park, 
and Stanislaus National Forest, and certain lands in the Yosemite National eo es 
Park, the Stanislaus National Forest, and ‘the > public: lands in the State of = 


| Califor nia, and. for other purposes. 


~The orant In. question. 1s. broad: Peek eae snghonieing. 7 


7 he city and county of San Francisco to utilize ane rights: of ‘way: and : : 


lands granted— _ De Ss eee ee ee 


| _ for the purpose of coustructing, ‘operating, and: maintaining » @gucdiicts. canals, -_ 
ditches, ‘pipes, | pipe lines, flumes, tunnels, and conduits for conveying -water. . — 

, for. domestic purposes. and uses to the city and county. of San. Francisco. and, | 
m such other municipalities and: water districts as, with the consent of the city ae 

-and county: of San Francisco, or in’ accordance with the laws of the ‘State - | 


of California. in force at the time application is made, may hereafter partici- 7 


' pate.in the beneficial use of the rights and privileges granted by this. act ; for. 

. the purpose of constructing, . operating, and maintaining power and: electtic oe 

. plants, poles, | and lines: for generation. and sale and distribution . of electric - 
energy ; also for the purpose. of constructing, operating, and maintaining - tele- a 


phone and telegr aph lines; and for the. purpose of constructing, operating, and 
maintaining ‘roads, trails, ‘bridges, tramways, : railroads, and other means of © 


_ locomotion, | tratisportation, and communication such as. may be necessary or. 
proper. in the construction, maintenance, and operation of: the works” con-. 


open by the. grantee herein ; ee | a ee ee 


The grant contains certain. malaise with -regatd os hydroelectric 


| development which must be considered 3 in connection with the pres. 


em controversy." eee, OT © ae AG he 


Sec. 9. Subd. L. Grantee. must ‘sell at cost excess power (over and apes its. - 


own needs, exclusive’ ‘of commercial sale) to: certain. Irrigation Districts. for 
pumping, arenaee: or Daan, or eos the use. of municipalities ‘within, the 


Districts. Jes | 
No power plant: shall be jnterposed on ‘the line of the conduit except by said : 


: grantee or: lessee, 


After providing. Irrigation. Districts with power. at: cost, as. above indicated, ere 


| the ‘grantee may. sell electric energy for commercial purposes. 


(mn) Grantee, must: develop power as’ tellowss- GO See F 
Within. three. years after. completion - of feasible: power aati, it nidiats have i 


4 $a 10, 000. tomon within: ten years, 20, 000 horsepower ; and within fifteen ~ 
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wes years, 30,0 000 abceapowee® and within twenty years, 60, 000, horsepower, or P less. 


if so decided by the Secretary of the Interior.. 


aay | ment. 


ae _ Defines method. of pe power to be sold, including that to be ld to dis- ae 
| tricts. | “st is aa: 
Grantee mist conform ¢ to al State and Federal laws regarding j power * develop. ce 


(a) After twenty years, Secretary of the Interior may. require srantee’ to oO 
develop additional power; should | grantee refuse, pC SIeTY. may lease “out is 


power privileges. Shiv Pong. 


(0). Power to be sold in: accordance “with State law, or. in ‘the. absence on } 


ws Same, price to be fixed or approved by the. Secretary of the Interior. 


Prior and subsequent to the passage of this act, the city and ere a a 
. of San Francisco opposed the granting of the Soplication for power 
permits sought by the Yosemite Power Company and its predecessor’ 

in. interest.” A. representative of the Department of the Interior — 
visited California, and protracted héarings were had, in which the 

city and’ county, the power company, and. the Turlock and Modesto — 


irrigation’ districts participated.. An oral hearing was given ‘the 

parties in ‘interest by the Secretary of ‘Agriculture and myself. in 
' January, 1916. At this hearing, evidence, oral and documentary, 

was submitted, and: arguments made, by counsel. for the city and. 
7 county, the power company, and the irrigation. districts. . Briefly 
stated, the principal objections of the city and county of San Fran- 
cisco to the allowance of the ‘power company’s applications, ‘espe- 
cially for the Poopenaut reservoir site, as set forth in protest: filed, 


and amplified by its. representatives at the oral hearing, are as 


follows: The ‘ultimate development. of the Hetch Hetchy project, as _ 
authorized by the act of December: 19, 1913, sypra, and planned by 
the city’ Ss engineers, contemplates. the: alumate use of the Poopenaut 


_ reservoir site by. the city. for Storage purpose 4 as an adjunct t to the ray 


| Hetch Hetchy: reservoir. : : 
For some time to: come the stream bed of the iraolaine: River will - 
| be utilized by the city as a conduit to carry the waters from the 


Hetch Hetchy reservoir to Early Intake, where they will be diverted . a 


- into the tunnel paetae The distance from the Poopenaut reservoir, 


‘danger of pollution in this strato: of thé: river from Soneiracuon. eat 3 7 
camps, ete., 1f the ‘power company is permitted to develop the Poope- 


a - naut reservoir site. Paragraph: (ce) of section 9 of the ‘Hetch: Hetchy — 


act requires the irrigation districts to confine their storage to the por- — 


tion of the Tuolumne drainage below J awbone Creek, and the. city | 
claims that there is fully as: much reason for restricting. the oe ae 


» company in this respect. aN ge ; 5 ya 
‘The difference in elevation. between the ibeee ends of the Poope: 3 


; “ naut and Hetch Hetchy valleys is approximately 180. ‘feet, so that. | 
_ with the 190- — ram ee by the’ power rouipany)) a Portion. fe. a 


al 
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7 ie ieeeaer side of the Hetch Hetchy dam would be flooded when Pe 


: the Poopenaut reservoir is full. | | 
Section 9 of the act. of December 19, 1913, requires the ate ar 


. county to construct weirs or other venicnires for measuring the water ae 


.. flow and. to keep. records of the. flow at several points on the river, | 


including the outlet. from the Hetch Hetchy reservoir. In compli- - 
ance. with. this provision the city has constructed a gauging station 
- about one-half mile below the Hetch Hetchy dam site, and’the con- — 
struction of the oe reservoir oe cause the flooding of this . 

station. | ee, 
The city aime that any- restraint of. the ae dey of the Tuo- 
lumne River or its branches. will create a vital interference with its 
project. - : | : bee 
Other ebjections raised by San Francisco to the allowance of the 


-. power company’ ’s application are— 7 


(a). That the proposed occupancy, ‘and use. of ‘public lands by the Yosemite 


Power Company oe - will not -be in accord with. the most beneficial 
utilization of the resources involved. Oe FR | as 
(b) That the works to be constructed: ba are. incompatible with wor rks : 


to be constructed and, operated ‘by the: ae and county of San Francisco, as 
- authorized by: the act of Congress of December - 19, 1913, and. several depart- 
mental permits issued ‘by me United States Peper enete of the Interior and: | 


a Agriculture. 


Ce) That the use BE water “anader any such proposed er is. incompatible 
; with uses: of water pr oposed. to be made in a lawful manner by the city. and 


ee county of San Francisco, : ‘SO authorized as above’ ‘set. forth. 


The questions involved in the disposition. of this. case aré— 
oe ey) ‘What are: the. legal rights, if any, of the power soaigaa 
| qadee its application ‘and the various acts of. Ranta invoked By 
: the several parties in interest? - | 
(2) Whether or not. the allowance of the] power company ’S te - 


cation and the construction of its proposed. plants would interfere 


with San Francisco’ S pee of poveligetent: tinder the act of December aa 


3) ‘Whether the intent of. Congress, as. Pamreesd in Pre ek ée | 

December 19,1918, supra, was to give to thé city and county of | 
San Francisco, for its benefit and, for that of the. irrigation districts, 

the exclusive right and preference to use and_utilize the, area in | 


question for development, transmission, and use > of water and. Da oe 


for the purposes: defined in the act. 

: It is ‘contended. on behalf. of. the: power. company that a eas 
vested right, by: virtue of its appropriation under.State laws, to the. 7 
— use of water at the Poopenaut reservoir, ‘and that. by sections 8 and. 


tae, 11 of the act of December 19, 1918, such. wighte 2 are et and 


"protected. ‘Section 3is as followas 


That. the. rights of way hereby. erinied shall. not be effective « over any ere 7 


| oa upon which homestead, ae or other Seung valid claim or co is ; = i 


a A Ge 7 . : . : : + . = cs ; fe 
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~ 


- have been filed or made. and: which: now in. law. constitute prior. rights to” any - 
, Claim of the’ grantee. until said grantee. shall have purchased | such. portion. OF =: 


portions. of . such homestead, mining, or: other existing valid claims as it. may 


—s * ™ 


require for -right- of- -way purposes and. other purposes herein set forth, and 


shall -have procured proper relinquishments of such portion or portions of such | 
claims, or acquired title by due process. of law. and just compensation. paid 
to. said entrymen or: claimants, and caused proper. evidence of such fact tobe 
filed with the Commissioner of the General Land Office, and the right of such - 
_ entrymen. or claimants to sell and of said grantee to purchase such portion or 
portions of such claims are hereby granted: Provided, however, Tat this act 
shalt not apply to any lands embraced. in rights of way ‘heretofore approved eee 
_ ‘ under any act. of Congress for the benefit of. any pareles other than : said d grantee 

= or its. predecessors. in interest. 7 et 


This section specifienlly, | preserves the. rights and: as of toss | 
persons. who had made ‘or filed entries or applications for entries — 


~ under the homestead and mining laws of the United States, together a 
with “ other existing valid claim, or claims which’ now in law con- ~ 
stitute prior rights to any claim of the grantee.” Does the above-_ : 
7 quoted’ phrase in the’ statute, “other existing valid claims,” embrace - 
an ungranted application for a license such as was then being prose- 
~ cuted by the power, company? ‘Does the rule ejusdem generis apply - 
here, and is the saving clause thereby limited to claims of the same 
a general character as those specifically mentioned in the section?—that’ _ 
fe, is, claims which have been completed, approved, or allowed, and ~ 
which “now. in: law constitute prior rights,” or was it intended to. 
on ae embrace and protect unapproved ¢ or ts applications 15 ease- 
ments or licenses ? _— : ‘e  Pee,, 
T am of» opinion that the. ‘ale. descnbad applies a this thatter. fees 
The context: seems to favor such a. construction and is ‘further sup- 
= ported by. the concluding | proviso. -of the section, which, dealing =~ 
- specifically with rights of way, protects those. ‘ ‘acquired through - oo 
_ previously approved applications.” ~The statutory provision. relating oe 
to water,. relied. upon, and contained in 1 section il of the ' act, is as Poe 
follows: | | - 7 B o3 | | 


ey 


That: this. Ke is a grant. upon. ‘certain. ‘express conditions. ‘specifically set 


. : forth herein, and’ nothing herein contained ‘shall. be: construed. as. affecting. or - 
vs : intending to- affect or. in’ any way. to. interfere with the laws of the State of 
3 ‘California relating to. the control, -appropriation, use; or distribution. of. water 


used. in. ‘irrigation or for municipal or other: uses,. Or. any. vested right. acquired 


; thereunder, and. the Secretary. of the Interior, in. carrying: out. the Provisions of eee a | 
, ‘this Act, shall. proceed in conformity with the laws) of said State. . a ae 
4 aan the cases of. Inyo Consolidated Water. Company » v. ce. (161 See 
“a Cal., 516, 119. Pac., 934) and Merritt v. Los Angeles. (162 Cal., AT 
— 120 Pac. , 1064), ie Supreme: Court. of California ‘held. that one abo eae 
had. initiated: though only. by paper. record of appropriation, | a right | 
to the nace: of any. stream in the State of California, use of. which 
oe would depend upon successful, reece of an. 2 application tor - 
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| - easement or ica upon or affecting reserved public ini a the —s 
~ United States, ther eby obtained and possessed. a vested right to the .— 


water so appropriated, which would. continue so long as he might > 


- diligently pursue-his applicatiorl for such’ easement or license to —~ 
allowance or rejection. In other. words, such a claim was a vested _ 
7% right as against others, liable to be devested, however, by the hap- — 
| pening of the contingency that the Secretary of the Interior might _ 8e 


“deny the appropriator’ S application for the easement or license. _ = 


' The language of section 11 is similar to that contained in section ~ 
8 of the Reclamation act of June 17, 1902 (32 Stat., 388), and there ig ~ 


nothing in the language of either section to indicate that the intent — 


of Congress was to go further than to. recognize and prevent inter- 


ference with the Jaws of the State relating to the. appropriation, 
control, or distribution of water.. There is nothing in the act in © 
question which even by inference. repeals existing statutes providing 
for and requiring the presentation to and approval by. the Secretary — 
of the Interior of applicatiens for rights of way in the form of ease- 
ments or licenses as a prerequisite to the occupation or use of any 
of the. public lands or reservations of the United States for reser- 
voirs, canals, plants, or other. essentials to the storage, development, | 
generation, transmission, or distribution of water or power. The 
| right: to so use and occupy reservations of the United States, without 
first obtaining such permission, was denied by the Supreme Court 
of the United States, in the case of the State of California v. Deseret 
Water, Oil and Irrigation Company, March 26;-1917.. 


In other words, section 11, the decisions of the see eme Cae of a 


| California: cited, and the. rights obtained by an appropriation. of 

water under the laws of. the United. States, deal with water and the | 
e right: to its use, but. do not. and could not undertake. to dispose of 

- the public. lands and reservations of the United States or the right to — 
use and occupy the same. The latter rights and. privileges must be 
~ obtained under applicable Federal statutes, and in: this instance, 


under the provisions of the act of F ebruary 15, 1901, supra, which. . - 
-yests-in the Secretary of the Interior broad discretion. ae ae 
Tt is. suggested on behalf of the power company that. its oe ez 


tion may be now. granted, notwithstanding the grant to the city and 


- county of San: Fr rancisco by the law of December 19, 1913; unless: i 


there be such a manifest. or palpable impingement of one scheme or 
plan upon the other as. to render execution of both in some measure oe 


a - -Impr acticable.. It is urged, and there is no reason to dispute the ¢on- | 
_ tention, that. all of the water resources of this locality should be fa 


conserved and utilized for the public good; that if all is not needed — 


in connection ‘with the grant to San Francisco, the remainder " should —oe 
a” be utilized for the benefit of lands 3 in San J ey oe. ; | 
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ok Poe “The ‘city ae ebuinity. of San: Francisto, ene ‘do strenuously a ic 
contend that the: development of this reservoir and the accompany-- 
vs ing plan of the. power company would seriously. interfere with the ee ee 
~ large and. expensive plan of development. contemplated. by: the: city ne ae 
. and county under its grant. These objections have been mentioned, == 
-. ‘among them being the plan. for the ultimate use of the reservoir by © 
a the city and. county for storage purposes ; the use.of the bedsof:the 0 005 
. river as.a conduit for. some time in the future ;. the. fact: that He hig 
Sho. s ‘reservoir would flood the downstream side of the Pech! Hetchy. dam ne . : oats 
in part; the destruction. of. the gauging - station built by. the ‘city rad Lee 
under the ‘provisions ‘of section 9 of the act; the restraint of the.* ~:~’. 
~~ natural flow. of the river which, under section 9, San Francisco must. © 
— “maintain. under certain conditions. for the Benefit. of the. ‘irrigation po ee 
- districts, and other minor interferences, among which may: be men- - 
_. tioned the necessity for occupation of the lands along the river by the. en ies 
eae ‘construction forces of the city’s plant for several years, and the gen-— 9 ee 
eral undesirability of having two projects. controlled. by. separate 
ae ‘interests and under construction at the s same. ‘ime 3 in such a. restricted.” Pe es, 
ee area. Pie ai a ee oe 
-.. While some. “of the matiers. Pe issue o mialit. ieee by inet — 
ao ishion: it seems clear: to me that a substantial interference. would. — A Se 
| _. occur with the city’ S’ plans: and operations if the ands company 3 


: proj ect were approved and constructed. 


oe 


he ao impressed. with the view that. the apitit and iatent. of thé act 6f: oe oe - 
me - December 19,. 1913,. Supra, was 0. give the city and county. of San. o “s 
eee Francisco, fon (isin benefit and for that: of: the irrigation districts and Dg 
~~ other: municipalities. and. ‘water. districts mentioned in the act, the = 
oe right to obtain the use of all of that portion | of the ‘Tuolumne Water: fe Pe 
Poa “shed here involved without conflict or interference with or by other ak 
e . ; interests. - “The conditions imposed by) the act. were intended, to secure. ot : yee 
the conservation and development of the full flow of the upper Tuo- 
_. lumne ‘River. for water for municipal and. domestic use,. with, the inci- ee 
_» dental or. accompanying. development. of hydroelectric. power.. Obli-- . 
se gations were imposed upon the city and county with respect: tothe 2 
ba ane igation districts which impliedly necessitate full control by the, city ie 
ae end. county. of. this portion of the river, 9 eo 
oe Paragraph L of section 9 of the act of 1913, requires 5 Sant Francisco. oe 
Vhs “upon request, to sell, at cost, any excess electrical. power which may™ gon tet 
+ be generated, ‘to. ‘the “Modesto | and Turlock irrigation districts. ase Boe ee 
nee municipalities within such districts. Tt. also provides. that— ee 
7 “No: power: ‘plant shall be ‘interposed: on ‘the. line of the conduit. except byt the oy : 
ye said grantee, or the lessee, as ‘hereinafter .provided, and for the /burposes. and Boog 
| within the limitations in the: conditions set t forth herein, hg. ee Maa StS 


fee i 4581°—17—vor. oT 
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oo ‘This seems ; to’be an inhibition against allowing the Yoon Com a 

ee pany or any other interest, except the grantee or lessee; placing a 
oa power plant on the line of the city’s conduit, and supports the view 
_. that it was the intent of Congress to grant. to the city full control of 


_? this portion of the river and to exclude therefrom other interests. 


I therefore conclude and find that the power. company, by its water . - 
Be appr opriation and application for license, secured. no vested or other 


a eo ; right to oceupy public or park lands with the reservoir and. develop- ne | 
. ment proposed ; that. the granting of the power company’ Ss application oe 


and the construction of its plants would interfere with the plan of 
2 development by San. Francisco contemplated and required under'the — 


_ act of 1918; and that it was the intent and purpose of Congress, as 
expressed i in said act, to extend. to the city and county of San F ran- 


_ cisco -full and free opportunity to utilize and: develop the water Te-.. 
‘sources of this portion of the Tuolumne River without interference or 


~ - Ruersrers AND ; Radarrnis: 


diminution by applications for licenses like the one presented by the 
power company. The application of the latter, under the act of Feb- 
_ruary 15, 1901, for ‘the Poopenaut reservoir. and incidental works or 
rights of way within the e Yosemite National Park, is ‘therefore denied - 
vand pals | ; Po ne ee ee 
| ADJUSTMEN" T OF CONFLICTING CLAIMS TO. NORTHERN. PACIFIC | 
| RAILWAY LANDS | IN WASHINGTON —ACT OF FEB. 2%, 1917. | 


-Instiverions, 4 
"[Cireular No. a8.) 


| Darasri OF THE eens, 
Sg Genrrat Land Onna 7 
_ Washington, D. @. , April 28, 1917, 


see ‘iv. 8. Lanp Orvrices ar Norra Yannita, Saaiia, Sore oor a 
7 Vancouver, Ww ALLA Wata, AND Warsenun Wasninerow: ¥ 


ns “Appended hereto is a copy of nee act of Congress approved. Feb- . ee 
Sie - Yuary 27, 1917. “(39 Stat., 946), providing relief for certain settlers 
oe on unisurveyed. lands oF the. Northern: Pacific. Railway Company a 


es _ in the State of Washington. “In order_that: the ‘purposes of said. act pe 


¥ : might be ‘carried. out without. interference with the vested rights of = 


os * the: railway company and that the. proper demands of: the Depart- = 

a ment upon the company under the act might be mandatory, as under pe 

the general provisions of the act of J uly 1, 1898 (80 Stat., ‘597, 620), 2 2 
the company was-on March 15, 1917, requested to accept the act. and ae 


+ consent: to its: provisions. “Under date of April 2, 1917,. the company | boo 


, . : ~ declined to accept. the’ provisions of the act. “The company having os 
os" thus refused to > give, its consent to. the provisions of the: act, the De: Se 
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“partment < can not compel it to relinquish or reconvey aa meee in 


| _. favor of settlers, as is done under the general provisions of the said ee kote 
act of July 1, 1898, where.the company waived"its eens by i its writ- 8 ee 


7 ten acceptance ‘of the: said act. 
| - However, ) settler claiming the henshits of ie aid ace ap oben | 


“ = ary 27, 1917, may file j in the proper local office proof. of the existence . 8 
oa and maintenance of his claim and an election to hold. or relinquish 
ag the land embraced. therein. ‘Such proof. and. election maybe made 


_ on Form 4-881, modified where necessary to conform to the require-_ 
ments of the acts If the settler elects to. retain the lands claimed by 
him and his proof shows that his claim comes within the provisions 
of the act, this: office will request the railway company to relinquish | 


‘or reconvey the lands to the United States. Should the company. 
relinquish or reconvey,. the settler will be ‘permitted. to make. entry 
of the lands:and the company will be. authorized to select other lands - 
in. lieu thereof in accordance with the provisions | of the act. Should 
the company decline to relinquish or reconvey. the lands involved the 
-. settler’s only remedy will be to surrender the lands. and transfer his — 


claim to other lands. Upon receipt of the company’s refusal to re- 
linquish or reconvey, the settler will be notified thereof'and accorded 
the privilege: of relinquishing the lands and transferring his claim 
to other lands 1 In accordance with the prowisiona of the act, of J uly 
— I, 1898. | : aes 
Tf, on the other: Rand the settler 3 in ‘the first ingtaties. accompanies . 
his pee of the ene. and maintenance of his. claim. with: his 


relinquishment of the lands settled. upon. by him and’ a request for 
‘the transfer of his: claim. to. other lands, or. incase he does Se) ‘after 
notice of the refusal of the company. to. relinquish or reconvey as 
outlined in the preceding paragraph, this office will, if the proof is. — 


satisfactory, authorize the transfer of-the settler’s ‘claim to other — 


lands, after which he may. make a lieu selection and perfect same in : 


accordance with existing regulations under the act of July 1, 1898. 


In those cases where the railway ~ company has already Been Te- Qf ane ie 
quested. to.’ relinquish the lands claimed by the ‘settler under the. soil ee 
special provisions of the act of July ‘1, 1898, and. it has refused to 


- do so, it would be useless to request it to. relinquish or reconvey them — 


- under the.said. act. of February. 27, 1917.. Manifestly it would be a .. | we 
-- waste of time: and effort: for setilers in this. class of cases to elect” ce 


- to retain the lands: settled. upon by. them. In: this. class of. cases, ‘ | 
therefore, the settler should file with: his proof a relinquishment of coe 


the lands settled upon by him, together’ with : a eng for the ae a 
Pe fer. of ‘his: claim to other. lands. Pa 
The regulations under the sick of July 1, 1898 (98 L, D. - 103), will ~ 
foe govern s so far as. s applicable 3 in cases arieing under one said act of aa ee 
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2° 


eo February oT 1917, ot in such matters as are specifically cos 


: ered by § the instructions contained herein. | | ae 
. = | Oe > Chi: > Tanase oes 
- Commissioner. a 

"Approved: es so 

ALEXANDER A be Voaersane, - 
oe -o First ; Assistant Seoretary ye 


“Ait Act for the relief of settlers « on unsurreyed lands. 


Be: it cues a the ‘Senate and He ouse 2 of Representatives of t the United States ee 


= of America. mn Congress assembled, That. where, prior to July first, nineteen —< 


Fat bundred and thirteen, the whole ‘or any part of. an odd-numbered section within 
* the -pr imary limits of: the land grant to. ‘the. Northern Pacific Railway Company, 


2 within the State of Washington, to-which the right of the grantee or its lawful 


a successor is. claimed to have attached by definite location, has been: settled upon. ° 


in good | faith while unsurveyed, by. any qualified. settler, . the same. shall be 

subject to. all the provisions of-the Act of July first, eighteen’ hundred and | 
_ninety-eight (Thirtieth | Statutes. at Large, pages ‘six: hundred and twenty: to : 
- six hundred. and twenty-two), relating to lands in. said primary limits so settled . 
upon: prior. to January: first; eighteen hundred. and ninety-eight,- and said Act 


- - is hereby amended accordingly : Provided, That upon the relinquishment by said - | 
_ railway” company of any. of the lands so settled. upon the selection of any lieu 


- Jands of approximately equal: vane: by. said coeny shall Me confined to the 
State of. ‘Washington. Mime 6 2 
7 _ Approved, ey 21, A917. 


"RULE oF PRACTICE 94 AMENDED, 


| [Otreutar No. 549. He 


| Dsranneswe OF THE “Trento, | fe hg 
. 4 Washington, Dz CO. , April 30, 1917. 
Rule of Practice 94 is s hereby amended to read as follows: 


Fifteen. days, ‘exclusive of the day of mailing, will be aliawoll for ee 
ae transmission of notice or-any papers by mail from the General | 


e Land Office, except in case of notice to resident attorneys, in which: 


- case. one day will be allowed. 


In computing time for service of papers ‘under these rele of prac- ae 
tice, the first day shall be excluded and the last day included: Pro-. 
_ vided: That. hares the last day is a Sunday, a legal poe or. eons Au 
eee such time shall include the next: Full: business day. ae 


oe 


‘Auaxanpm Ty. Vosua ca 
ft rst Assistant Seortary. 


“¢. a eee 
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a DIAMOND coal AND COKE COMPANY OF WYOMING ET AL. 


“Decided May L 1917, 


Aa: Sorprmns’ Mometonae ‘RrenT—Rervnn OF Scr, 


Where entries based on. scrip are. adjudged fendniant and | are ‘canceled, an. - 
| application for the return of the scrip is ai ie denied. 7 | 


Seok First Assistant Secretary? | ae a 
: The Diamond Coal and Coke Company of Woenne has j appealed tee ae Ge 
-. to the Department from decision of the Commissionér of the General 
Land Office of January 29, 1917, denying its application. for return. -_ 


of papers evidencing soldiers” additional rights in. thirty-two. entries 


_ made in the Evanston, Wyoming, land d office, under sections 2306 ane ee, 


= 2807, Revised Statutes. _ oa . 
: The | papers in controversy were ‘filed and. eairie allowel gen: _ 
| for land aggregating about 2,840 acres. Such entries passed to. 


patent, and by decision of the United States Supreme Court in the _ 


case of Diamond Coal and Coke Company wv. United States (233. _ 


US. , 236), said. patents were canceled upon a finding by the court. | 
>: that. the entries were fraudulently made, the. company havin ee & 


through its agents at. the time of the proceedings in the land depart- - 


ment, knowledge. that the lands. anvolved were > valuable for coal, and 


sought to obtain title for that reason. , a 

The question presented ‘upon. this appeal: is, Will the Department re- oe 

© turn to the said Diamond Coal and Coke Company this scrip which — ey 

it used. fraudulently to obtain title to lands. knowing that the pro; 
_ ceedings by: which said title was s obtained were unlawful and freudu- + 


oe i the case 2 of Robert M. Stitt @ L, D. 815), i it is. 5 said | (Syl a 4 
% brs): a 


“The granting of ‘applications a the return of scrip rests’ in the ‘sound discie- ae 


i tion of the head-of the land department, and is controlled’ substantially by the 


ay same principle that governs in: the applications for the return Of purchase qnoney . oe 


: covered into the ‘Treasury. 


Tt has been the uniform practice of the land department ¢ to Cea! oe Cate 
a repayment of moneys paid. in connection with entries fraudulently 


. made. The finding of the United States Supreme Court that the coe 


ee entries, with the scrip: of which return is sought, were fraudulently ; 


made, j is conclusive, - Moreover, as said by the Commissioner— eee 


ma, when. these entries were approved and passed to patent, the soldiers’ additional 7 


a hear involved therein were fully satisfied, exhausted, and extinguished. 


In view of the questions presented and the extended argument. . o- - 
| hereon 3 in the brief submitted on behalf. of the: company, 3 no. reason _ ie od 
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is found to hear oral argument in _ the case and [request therefor is 


: ie denied. . 
~The Aeeeon of ihe ‘Commissioner declining to return the papers: a” 


: was. correct ae 1s affirmed. ee Mg ee et  & oPeket Cie te tela) 


go Fe 


_ FRANCIS. C. WILLIAMS. 
_ Decided May ; 2, 1947 
Coan LAND -Apprtcamron—Appnarenp Varvaxton—Dirpeacov AS) OF Waar 


, “One whose coal land application was impr operly allowed because at that. time | 


— subject. to an. outstanding preferential right, will. not be permitted to per- - 


| fect such application: by purchase and. entry except upon making: payment 
| of the purchase price at the appraised valuation: obtaining 2 at. the une the — 
a right of purchase became available to him. | 3 


Vocunsans, First Assistant Secretary: 


- Francis Cc. Williams has ‘appealed fon ae isauion: of the coe 


missioner of the General Land Office, dated January. 7, i916, requir-..... 


ing him to pay $21,800. to cover the appraised price of the land, in 
-addition to the $4,800 paid by him ‘on J: anuary 3, 1908, in connection . 
with his coal-land application 02812, for the SE. 4 1 SE. 4, Sec.. 9, 


‘SW. 4 SW. 4, Sec. 10, and W. 4.NW. 4, Sec. 15, T. 57 N.. R.s4W.. 


— 6th’ P. M., Buffalo, Wyoming, land district, or suffer rejection of his 
: application, without further notice. | 

| From the record it appears that: ‘Williams, on. Novas 16, 1907, | 
~ filed the relinquishment of a homestead entry. which covered the land,. 


- together with the waiver of contest right of one Thomas,. and aise 


his own coal-land. application. ‘These lands had been withdrawn by 
the Department i in 1906, and on October.10, 1907, and J uye 20, 1908, | 


7 “were classified as coal. lands and appraised . at. $30: per acre. “Again, : 


on August 24, 1910, they were reclassified as coal lands, with price - 


By not fixed.” Th’ April, 1913, the SE. 4 SE. 4, Sec. 9, was appraised. - 


at $160 per acre; the SW. 1 SW. 4, See. 10, at, $165 per a and the - : 


| Wed NW. 3, Sec. 15, at $170 per. acre. 


In accordance with the practice and ode of the Department, Lie 


% Williams prosecuted his coal-land application. by giving due notice 
thereof and. submitting proof, and on J anuary 3, 1908, paid: $4, 800 
for the land, which was the then appraised price. A receipt for i ae 


such sum was given, but no certificate of entry was issued. During -— 


_the publication period and prior to payment, one Richard E. Gildroy, - 
on December 31, 1907, filed a protest, setting up a. superior right in 
i the piottane to enter the land. Henne) ‘was daly had, with | the: cet 
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: result that by Departmental desisien of J anuary 10, 1913, it was pela 


| 7 ‘that Gildroy, by virtue of a junior contest. against, the antecedent. | 
homestead entry, was. entitled to a. preference right to. enter the. land. z 
That. decision concluded as follows: 


* The ‘Department is. ‘of opinion, therefore, that, upon - we piteselientsit ‘bye | 


Gildr oy, within thirty days from notice her eof, of an application, made. in. good : 
| faith, to purchase. the Jand under. the provisions of the coal- land laws, followed 


by timely proof and payment at the appropriate price: per acre, , he. would, be Me ose See. 


entitled. toenter, ae | 
No reason. appears, however, for the nieeoit euteight réjection of Williams’ om 
- applization. Subject, therefore, to. a compliance by. Gildroy with the above . 
ee requirements, that application will remain intact, and, in the event ‘Gildroy ‘ 


| should fail to secure an. entr’ Ys it its: in the absence of other objections, bes er 


passed to entry: and ‘patent. . 


As above stated, ‘the bracts: in’ “gi, 1913, “were rea ae” 
Gildroy presented his application for the dead: and in connection. — 
therewith the question of the price at which he could purchase arose. — 


The Commissioner applied for instructions, and.on April 1%, 1918) 
the Department, without specifically. deciding the matter, called ee | 
tention to the former case of Christopher Clark, decided July 25, 1910, 
unreported, where a successful. contestant. was accorded | the aipht to 
make a coal-land application, but it was held that the conditions and ° 
requirements | respecting payment and entry would control such a- 
__ preference right claimant the ‘same as any_ other applicant seeking. 
the land. Further instructions were Assued J une 10, 1918, in which. 
‘the following. appeared: | ‘ 


The act of. 1880. accorded a - successful, contestant the preference “sight. cee : - 


entry. ‘The. acceptance of any application | ‘for. the land during: such. period of. a 
preferential right rests. alone upon. departmental regulations. Such applica-. ‘ : 
tions have been permitted. in order to: pr event, as far as: possible, any attempted tee 


| disposition. of the. preference right | accorded by the. statute. It follows, ‘how- . 


ever, that any. such suspended application. only springs into existence ‘upon the. ek, 
failure of the successful: contestant. to avail himself of the preference right; - 


SO that ‘it results that. Williams's application. to purchase this land. has been — 
E. held. suspended . and can only be considered when, and in the event, Gildroy 
forfeits his. preference. right. Under that - state: of facts it is apparent that 


jin no. event can: Williams be allowed to perfect entry of this. land at other than a 


- the existing price. at the time when. action can Properly. ‘be! taken: upon. his: : 
application. are 7 Beg ta oe ee oe eee ee 

The Commins having pela in. ‘connection with - Gildroy’ S ap- 

| plication that he must pay the later appraised price, the Department, 


~ said: 


7 The question as oe What price Williams will be required: to pay for the land : 


_ appeal, - im 1 its decision of July. 16; 1915; ane such acti tion, oe 


- under his application So long. suspended and adjudicated. inferior to the. right ae 


of Gildroy. is not now before the Department and. will not be. finally. disposed 
of at this time. It is, » however, considered proper to say ee no reason appear: x 
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_ 


4 2 
, 


why it should be assumed that he will be , permitted. lio. take: the land andee his. ; ; | 


. application. ata valuation of. $4, 800, in case ‘Gildroy: fails to exer cise Ais. pret: a ; 


ie erence right and pay the larger. sum required. of him. _ 


at. In. the ‘Commissioner’ s decision of J anuary 1 1916, he finally Wie: : 2 
‘jected Gildroy’s application for failure to make the required pay- 


ment, and the same was duly noted of record. At the same time 
Williams’ s. application was. considered, and he» was required to. make : 
an additional. payment of $21,800, - 
Counsel, in support of the appeal, argue that. Williams's applies 


tion and payment were made at a time when. the land was subject es / 


to disposal at the price of $30 per acre, and that. ‘Williams fully com- 


a plied with the requirements of the law. and regulations. . Tt is. 7 | 
"argued that the Government received the purchase. price and has 
ever since retained. the ‘same, and. that the reappraisal, which was 


made five years thereafter, should not be even effect, as. against, - 7 
rights. : 


The Department i is a persuaded oy anythitig ‘here eee to ee 2 


that. the position of counsel is correct. According to the final ad-- 7 
-judication of the Department, Gildroy possessed a preference right bos 
to make entry for this land. Williams’s application was properly _ 


received but. was subject to such preferential right. .As a.matter of |. 


Jaw, it occupied the status of a suspended application. The allow. 
ance of publication, proof, and payment was erroneous, because 
_ premature. In contemplation of law, Williams’s rights rest only on 


ee te a suspended application which became effective only after Gildroy’ S.. | _ 


= prior and superior right was finally foreclosed. At the time Wil- 


-hams’s application properly became entitled to recognition the land _— 


was covered by the later. reappraisal. He-can be allowed to. ‘perfect. “ 


en his application by purchase and entry only by making payment at . 


the price fixed at such time. In this respect the case at bar is . Be 
~. analogous to that of Charles L. Ostenfeldt (41 L. D. , 265), i in which oo 
~~ a coal-land. application was presented for land which prima facie be 


- belonged to the State of Utah under its school-land grant. There the — ee 


application’ was considered in the nature of a contest against: the 


claim. or right. of the State. A hearing was had, with the result. ae, 


that the land was adjudicated. to have been eee coal land at the 
~ date the title to the State would have attached. It was there said: 


. _ An application 0 contest the claim or right. of the State might be cc % 
"hy tained’ and .the: application. to purchase of Ostenfeldt: ‘was sO treated, result-~ 


_ jng, after answer. and denial by the State, in a trial and:the final holding by 


~ the Commissioner, June 6, 1911, that the lands did not pass to the State of 
Utah. at date of approval of survey or at all, because of their known coal char- © 


: acter. From and after this adjudication - the lands became stibject to appli- 
cation and entry under the coal-land laws. but at the price then fixed- under. the — 


ceeuenen or the Deparinent! No PiEntS 5 were obtained by Ostenfeldt when 


Pe ais correct and 1 is hereby. affirmed. 


eee 2 DECISIONS: RELATING ‘TO THE PUBLIC. LANDS. i: as 105 es 


~ 


he. endeared his ‘application: to. purchase, ~December 13, 4909, he. occupying ee 


7 a merely the status of-a. would-be contestant, without the privilege, ‘sometimes = : a 


extended: by. statute, of a-preferencé right of entry-in event of success. Hyen See ct 


so in those instances the successful contestant is only. accorded a: right to enter. ee 


= subject to the conditions. existing at the. time the right | becomes available. ~ is 
_After-the records had’ been ‘eleared. of: the claim of the State he, ii the first. ~ 


qualified applicant, might enterthe land if subject to disposition, but at the “aes — oe 
; “price, and subject: to the. conditions, then: fixed. His entry. may be allowed. TO 8% x 


_ stand only upon the payment of the price fixed ‘and applicable Tune 6, 1911, hs 


S and the decision of the Commissioner. 1S: accordingly affirmed. 


/. +The. Commissioner’ s decision herein followed the. Bepartmetiial oo ha 
instructions. ~The judgment oF ‘the: Commissioner 1s: oun. to hes ny 


sa. 


“HENRY. ANDERSON. 
| ‘Decided May 8; 191. | 
Contest —PEBFERENCE Rienr ‘OF: Succrssrut Cowmnsrant RUNNING. oF THE 
 Srarure. | Be Rp ae otk hae | tas | Sean 


- Time consumed by. aie land {department 1 in ractdrcatntas whether desert. lana: is - 
. capable. of reclamation, in- connection” “with a contestant’s application: to 

~ make entry. in the exercise of the preference right conferred. by the act — 

of May 14, 1880. (2. Stat., 140);.9 will be deducted in computing the Brefet- 7 

. ence right per iod. 


VocEisana, First Asotatant. Seoretary? : 7 7 | 
May..11,. 1912, Henry Anderson. filed’. contest againat ‘Homestend 


entry aoe lot 4,and 8.4 NW. 4, Sec. 4,T.8N., R. 53 W., Ster- : | 
ing, Colorado, Jand. district. Said: contest Gommiiated in his favor an 
‘and on September 3, 1914, the. General Land Office canceled the entry: - 


and. directed the. local officers to allow. Anderson 30 days i in “whieh to, oo 
exercise his. preference. right. oe - 
_ October 10, 1914, within the ee iohit eee, ie fled appli: 


7 ‘cation: to. ais, Secoiid: desert-land. entry” for’ said tracts under the 


act of September 5,.1914 (38 Stat., T12). 


~~ December.18, 1915, the General aad Office dawieed the ea cee oe 

- hd applicant was entitled: to make a. ‘second. desert- Jand: entry,and:° 
the. application was returned, with instructions that it be transmitted | ae ae 
to the Chief of Field Division for report as to the sufficiency of the. 


‘> alleged water supply and feasibility of the. peered oe of irriga- | 


-. tion: 


a eee recommending the on of fhe: application, on the ground ae 
that there was no gle of water available for the irrigation of said _ 


| iands. 


“February - 14 and. ‘Decanber! 9, 1916, a reid examiner ‘aaimitiod 


Upon condideration of these: eis the Conmissonen aden face a oo : 


: “ef I February. 5, 1917, held said application for rejection, setting out. ag ae 
mm n full the facts in the case es qusened his conclusion, that the Jand oe es ane 


106°. 3 | DECISIONS RELATING TO THE PUBLIC LANDS. a. G. [von . 2 


2 i reaninok be ee and. reclaimed by Daieeon from: any available 


known source of water supply, according the. aPpcunt ponenet the © 
| right to apply for a hearing. ie 

. Anderson has appealed from that decision, and i in 1 the brief 3 m sup: i 
port of said appeal it is stated by his attorney that: | See 

Notice of Anderson’ S right of preference of entry was issued September: 10, 


“4914. On the following day one Lloyd R. ‘Kious filed homestead application. 


Sterling 021528 for the land which. is in question here. Anderson received _ 


-_ notice of his right of preference of. entry on the 12th. of ‘September, 1914, and 


- on the 10th of October sought to. exercise that right by the filing of desert land 
application, Sterling 021730. It will ‘be observed . that: the Kious. application 
‘was; necessarily, held suspended until action on Anderson’ Ss desert land applica- | 


‘ufos ¢ tion. | 


The appellant eainistly it insists hat he i 1s entitled to. ine Benefits of | 
7 his preference right and urges in. the event he should not be permitted 
-to-enter the tracts under the desert-land law, that he be allowed to 
convert his desert-land: application into an application under the 
enlarged homestead law and. amendments; notwithstanding’ the inter- > 
vening application of Kious. Leg. . 
This proposition involves a Aeon a the nature ot ie right 
earned by, a successful contestant under the act of May 14, 1880 (21 
Stat.,.140). Said act confers upon a person who has “ cone 
_ paid the land office fees, and: procured the cancellation ” of the entry 
attacked, a preference right of entry for 30 days from the date of 
notice of such preference right, as against every one except the United 
States. ‘During such period of 30 days the land is reserved from entry 


by other individuals, strangers to the record,. awaiting the action of 


the contestant, though applications may be: received | during: such 

| oe and. held j in abeyance (16.L. D., 334). - Baa 

The right granted by said act is statutory and the ina: ideparinicat. | 

| ba no authority, by. regulation or otherwise, to disregard the act or - 
deny the right. Beach Vv. “Hanson ara L. D., » 60F) § Tne, v. Lee — 


~ Ey D., 826). 


e In the case of obese T. White’ (30 L. D. 61) decided by the De- 
partment June 9, 1900; it was held (syllabus) : | 


AS successful contestant who, in- exercising his preference ‘right, locates — 


| . : : ’ soldiers’ additional homestead. certificate upon the land. formerly covered by the © 
-_ contested entry, and thereafter, under the belief that the first certificate is de- 


fective, locates. another soldiers’ additional right upon the same land, does. not. 7 
peaehy, waive any rights secured by the first location. — 


In the case of Smith v. Whitehead (39 L. D., 208), decided by the , 
Department September 14, 1910, it was held (syllabus) : 7 


An application to locate a soldiers’ additional right does not ore the filing | 
of an adverse. application. to enter the same land, subject to determination of 


“ the validity of the additional right; and in case the: additional. right be found 7 e _ 


invalid, the. intervening adverse application attaches and bars. substitution’ of 
F mnoener right in lieu of ag one held invalid: ; Po 
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- No claim of a. “preference right madee the act of 1880, however, eee cae 


> involved in that case, the question. relating entirely to the right to 


~ substitute a valid for an invalid soldiers’ right, in the face of an in- ©. : . 
| _ tervening adverse claim, for surveyed public lands subject to filing Se. 


"7 and entry. iy 
- - In the-case es Robert: Beveridge (41 L. D. 410), decided by the De- _ 
| partment December 16, 1912, it was held (syllabus) : | 


‘Where a successful contestant’ ‘within the preference right period filed a ae ne _ 


; diers’ additional application, and. after. the expiration of that period filed. a: home- | 


. stead application in attempted substitution for, and waived all claim under, the ~ 


soldiers’. additional application, he acquired no right ‘under his homestead ap: 7 


“Ss plication SO filed as against an adverse. homestead application filed after cane 


'. ¢eellation of the entry and held suspended pending exercise by contestant. of his 


preference right | ee ; 
In this. case ees filed a waiver of all oe mune the | 
| _ soldiers’ additional | application, and: although there had been no | 

: adjudication as to the validity of this additional right, it was with- 


drawn. two months after the expiration | of the preference right. period, | .?, 
because, presufnably, bad, and the homestead application substituted Lea 


e therefor. | | tk 
Tn the case here aa ee con ic preference right ciniinact: 


was found by the Commissioner to be qualified to'make entry under - 


the law pursuant to which his: application was filed. It was held, 


however, that there was no source of water supply available from. ke en 


which the lands could be irrigated, and for this reason they were not | 


subject to entry under the desert-land law. But Anderson’s applica-_ Po 


_ tion was regular and ‘proper in all respects, and, so. far as anything - 
in the record shows, he was seeking in a perfectly legitimate manner - 
to conserve and protect his rights. He offered a filing which, through > . 

no. fault of his own, could not go of record during the preference 


right period. The Commissioner, after investigation, held, in effect, cae 
_ that the lands were not: appropriable under the desert- land law; not: bet a 
te because they were nondesert in character, ‘but Decatpe water was not ee 

a available for their reclamation. — a S. ee 

The preference right is a reward offered i one She has expended Se, 

7 his money and-time in obtaining the cancellation of an unlawful 

holding of public land. Anderson: had. performed. all the -prerequi- ” 


+. sites imposed by the act and had presented an application, within the — 


preference right period, which was without defect or infirmity, and. - 
it is not believed the reward held out shotild. be denied because of — 


a mistaken judgment | that the land could be reclaimed as required by — is 


statute, when he is’ qualified to make entry under some other law 
and the land is subject to such. entry. The-delay necessary. under = _ 
~ the regulations i in. determining whether or not the lands are or might = 
_be irrigable should not operate to deprive Anderson of his prefer Cae ae 
ae ence 2 Fight earned by.< contest. a 


| on Approved May 7,1 1917: 


=f “a ey 


eo ae is ee therefore, that. from. and ae October 10, ‘1914, hen Oe 
oe Anderson filed his. desert-land application, until the ate: of the 
+. Commissioner’s decision holding that the lands were not appropri- . J 
Eee able under the desert-land law, time did not run. against, him. There-.  - 
ares - fore, since his preference right period had. yet one day torun when 
& "S%, die’ presented. his desert-land application, he may in that time fein 
.° the local office an application to enter and a petition for designation — | 
. .-wnder the enlarged homestead law and amendments, upon which 
Renta: appropriate action will be had in accordance with the regulations. ae 
. The case is, accordingly, remanded for E Sppropnaie's action n pursuant. gi 


. : hereto. 


~~ 
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7 | REGULATIONS F FOR LEASING LANDS IN RECLAMATION W PROTECTS, 


- [Cmoutan. ¥ 


| 1. Byt the Secretary’ S ae of April 24. “1917, ‘all first fori. wath 7 
drawn lands may be leased for agricultural or grazing PuEpores for. 


. the present. | 
2 2: ‘Withdrawn jade eich are 6 susceptible: af balpeeeor either by 


irrigation or dry farming methods should be leased for that pur ppee 7 


only and with such conditions as. will i insure cultivation. One year’s 


lease charges. shall be paid in advance and the lease should contain. 


a provision - for cancellation and forfeiture of ‘payments made: in 


case of failure to prepare-and cultivate for the production of crops. 


“8. Withdrawn lands available for grazing purposes only may be — 


. lodged ’ in the usual way and at Teast one > year” Ss lease charges should. 


be paid in advance.. 


4, The usual niethods of aaa should be. adopted ' in making 
| - leases, and lands should be divided into tracts of suitable size. to | 
secure the greatest, efficiency for the Laoansen of DOPE or for their 2 


: use for grazing. | 


—. 5. The period. of lease shall be such as is. deemed suitable by the ae 
iors Project. Manager. ee 
Los. -6. "The standard eect of igs shall i deed. with a reservation 6E- ae 
the right to cancel. on 3 to 6 months’ written notice, with such modi-. wee 


= flestions as local conditions may ae = ; 
ue oe id a - Morris Bmw, Acting Director. 


_ ALEXANDER T. Vocrrsana, ae 
_Fi irst i Assistant Seoretary, ae 
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- YOUNGBLOOD + v STATE OF NEW MEXICO (On Renesting). 
: is Decided May 8, 1917. | a 


: Sesser: ianeinerey: Secon inner Uron LAND. 


Pe school indemnity selection Drand. TOS valid and intact. of record segre- =f a 


> gates the. land. involved.: 


a SrqREcaTIOn- oF PUBLIC. Lanp—RnsroRation to ‘THE Pusrre Doxtass—Wats oe ones 


‘PRIVATE APPROPRIATION PERMITTED, 


‘Land segregated from the public domain, whether by ‘patent’. reservation, ae eee 
entry, selection, or otherwise, is not subject to settlement or. other form. of. ; 

- appropriation. until. its: restoration to the epupne domain | is noted Upon n the ee. 
os = records of the local land office: ; ; 


[See McMichael v, Murphy, 197.U. S., 804] - 


a Voorrsana, First ‘Assistant Secretary: ee eee 
> March 20,-1917, the Department on. appeal sojéoted t the henpsteatl - 
application. of ‘Alfred Y. Youngblood, [filed February: 12, 1916,] for. 


. lots 2; 8, and 4; SE. 4Nw.i , BE. $ SW. 4.and W. 4 SE. + Sec. 19, T. 7 


20 S., R. 36 E., IN. M. M. Roswell: New Mexico land district, ones of 
~ conflict with a prior indemnity school land selection by the State. A 
- motion for rehearing has been filed by Youngblood. ae 
The State of New Mexico, on-August 5, 1914, filed its selection for 
all of said. Sec. 19, and on February, 28, 1916, applied. to-amend the 
selection by.. substituting another ‘pase. for a portion’ of the land 


~- selected, ‘which. application was allowed by’ the. Commissioner under 


‘date of May 22, 1916: On April 4, 1916, the Commissioner held the 
selection for cancellation. as to. another: portion: of the said selection’ 


: because the base assigned. by the State. had. theretofore: been: used qh. 


- another- selection. The, State thereupen.f filed Leppbeanion: to amend ee 
to cure the said. defect. ie : 


Tn the: formér. Departmental. decision 4 it: was: held that: cane he 


: S a the. selection. was intact and. prima facie valid at the time Young- . : 
blood. filed-his application, the land was not subject to. such applica-. 


: . tion, and, therefore, he gained | no rights by filing. the same. Further- , one 


oe more, it was held that. his: alleged settlement on the: land under. date ° ~ - 


Of February. 6, 1916, was likewise invalid because. of the pending ° 


7 State. selection, which: segregated the land from settlement and entry: a 


The decision complained. of.is in harmony with the recent ‘Depart- eee, 


: a agntall decision. ‘of March aye 1917, in the case of California. and ~ ce 
ee Oregon. Land. Company v. ‘Hulen and. Hunnicutt, noe L. ‘D, 8), mi 
ge wherein i it was: held: ae | Pe eer hee 


Land. segregated ‘from: ‘the public: Aon whether. o patent. ‘réseFvationi - ee a a 


eae ss entry, selection, or otherwise, is ‘not. subject. to. settlement: or: any other form’ of 7 


. ie appropriation until its: restoration - ‘to. the. public domain is. cnoted: ae stag ae 


“Fecords: of the ® local 1 land | office. - ies 


Lo . bay DECISION 5 RELATING TO. ar PUBLIC. LANDS. wh oe “tron. 


: os isis6 he case of. Mays Ve _ State of ‘Washington (39. Te: Da aT), 
wherein it was held (syllabus) : : 


ae A homestead application tendered while the land ane for. was embraced ; 
ina prima, facie valid. ‘school indemnity selection, . accompanied by a: “protest a 
‘against the. selection on the ground of. insufficient base, does: not ‘present. such . 


an adverse claim as will prevent substitution by. the State, in a proper: case, — 
of a good and sufficient base, where. the defect charged in the protest was shown ere 


by the records of the General Land Office and action on that ground. instituted 


: _ against ‘the State’s. claim. before any cognizance: of the eee was taken by .- 
Oe Office. Fee, an Gass ic edn es 


No error is seen in ihe ee departmental decision, and therefore - 
oN motion for rehearing 1 is denied. 7 : | eer | 


— 


“TIMOTHY SULLIVAN, GUARDIAN oF J UANITA ELSENPETER. 
- Decided May 8, istt. 


: ADDITIONAL ‘Fowusimay Extey—To Warom, eee : 
The. right of the widow, heir or. devisee of. a homestead entrynian to eomipiets co 
the entry initiated by him is statutory, and does not. include the right to 
make-an. additional homestead entry based on: ‘the original entry. 
-Departmeutal decisions in Lillie EB. Stirling (39 L. D., 346), Heirs of Davis 
2 (80: L. D, 573); and Bertha M. Birkland . ce L, Dz _ overruled. ¥ 


VocELsANG, First Assistant Secretary: z. | 
August 24, 1909, Marie Elsenpeter. iiade omens : entiy 4 for the 
SW. + NW. LE 1 NW. }, and SW. LNE. 4, Sec. 33,T. 18. R.9 E., 
3B.H.M.. The entrywoman. died, and. upon ‘submission of final proof. 
on behalf of Juanita ‘Elsenpeter, minor child of | Marie, final cers 

oe tificate issued October 23, 1915,’and. patent. on. February 10, 1916. 
. . March 25, 1915, ‘Timothy. Sullivan, as: guardian of Juanita Elsen. 
= _ peter, presented homestead application 080870 for the Sw. i SE. 4, 


‘Sec. 28, Eo 4 NE. 4 + and: NW. + NE. ae Sec. 33, same township’ and ¥ 


: range, ¢ as. sAeitonal: to the homestead: entry made by. Martie Elsen- : 


: 4 ery and perfected on behalf of her minor child. 


‘The register and receiver rejected. the application for the Te 


ret it. was, not shown that the: heir: was’a resident upon the land. - 


“embraced i in the original entry. ‘On appeal, the guardian stated that 


the child was but seven years of. age and unable to: reside upon the _~ | 


- land; that the land is not of. sufficient. value that anyone could’ ‘be 


.. | hiced to live on the same and care. for the child, but that: hei is. 3 culti: | ae 


se vane the land for the minor. 


Upon consideration of the case, ‘the Goimidatdnos, siting the ee 


| : of Heirs of Susan A. Davis (40 L. D., 578), affirmed the decision: a > 4 
7 the register and. receiver. eS ppeal by. the guardian tinge the case a 
as, the. ieee ae 


346). 


7 additional entry is sought, complete compliance with the. requirements as - _ 
of the law, which includes’ residence on. 1 either the orignal or oe coal 

; tional entry, must be shown. _ ; of. Sete ee 

Upon. full consideration of the applicable eee the Dap nant ares rate 
is forced to the conclusion that not only was the action of the register = ie & ae 
| and receiver in rejecting this application correct, but that the deci-* 

sions hereinbefore cited are incorrect, and not warranted. by’ the oe oe? s 

| existing laws. : wae es 

Section 9091, Raviaed Statutes, provides that as. a prerequisite t to ia Pe 

final certificate and patent— ee ie 
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| ‘The Commnisioner s djelidion was in 1 sitict accord with hie holding - | : 
of the Department i in the cases of Heirs of Susan A. Davis, supra; 


Bertha M. Birkland (45 L. ‘D. pres and Lillie B.. Stirling. (39 L. D., i 


The conelugion’ feed in the. decisions just ods is et when: an: 


-_ 


the person making such entry; or ‘if. he. be dead, his aaa: or in case of her ; 


_ death, his heirs or devisee; or in case of a widow making such entry; her heirs 


or devisee, in. case of her. death, ‘proves by two credible witnesses that he, she, fe 


or they have resided upon. or cultivated. the same for. we term of five years | 
immediately succeeding - the time of filing the affidavit, *— ee * then, in such 
case, he, she,’ or: they, if at. that time citizens ofthe. United’ States, shall ne 


entitled to a patent, as in other. cases provided by law. 


The additional homestead laws: upon: the. statute 00k solide Sec-. 
tion 6. of the act of 1889 (25 Stat., , 854), which provides that every 
qualified person who. has- made. and perfected a homestead. entry for 


less than 160 acres of jand shall be entitled “to enter as a personal a 
right and not assignable” so much. additional Jand as, when added 
to the quantity previously. entered “by him, shall not. exceed 160. — 
acres.” A: proviso, requiring residence upon the land in the addi- _ 2 
tional entry in the manner prescribed by the homestead laws follows. 9. 
Section 2 of the act. of April 28, 1904 (33° Stat., 5AT ); provides 
mee that any homestead. settler who ee entered or may ‘enter less than 
~~. one quarter section. ‘Imay enter additional land. contiguous. to the — ea 
original entry, but. permits: additional entry only for the benefit Ce eee oe 
- the entryman. who. Owns and | occupied | the Jands covered: bby, lis. Ondine 
original entry... wo. 
_  Seetion 3 of ihe ehlareed hometead act ‘of Februasy: 19, 1909 (33 ia 
oe Stat., 689), asamended by the acts of February 11, 1918: r Stat., de oe he 
| 666), and March 8, 1915" (38 Stat., 956), ‘provides: » ae ee eo 
_ “That any person ‘who has made, or. shall make, ‘homestead éatty on lands. of = er gs 
“thie character herein described, and who has not submitted final proof thereon, aoe a 
-. or who having. submitted final’. ‘proof ‘still. owns and occupies. ‘the: land thus. wd es 
-- “entered, shall have’ the right: to enter. public: lands, subject. to’ ‘the. provisions eats 


a of. this act, contiguous. tO. his first: entry,. “which | shall not, rae with. oa 
| original entry, exceed three hundred and twenty acres :.. i ee See 


~~ 


| “Tt will ee seen oe the language of the acts ated, providing for _ 
an additional | homestead entry, that they all contemplate. and require. i. 

_ residence upon’ ‘the lands embraced within either the original: or: the. 

. » additional entry, and appear by the words. employed to have in con- >. 

te templation. the exercise of the additional right only by” the person. 7 
--... who made and perfected the original entry. The: language | used | 
rather. hegatives the idea that the right to make an additional home- _ - 
-._ gtead entry vests in the widow, heirs, or devisee of the person who 
~ made the original. entry. Aside from this, however, it seems clear. a 
_ from the language of section 2291, ‘Revised Statutes, that the stat-- 
~! utory right of the widow of a decuased homestead entryman or of 
the heirs or devisees of such an entryman is to perfect the entry _— 
theretofore initiated by the husband, ancestor, or devisor.’ In other 

-. -words, the beneficiaries of that statute take up, complete, and perfect. 
~- the inchoate claim already. initiated and obtained by the making of 
the original | homestead entry, and. compliance by the -entryman 


with the peauirements, of the | homestead. laws. to ‘the’ time of his 
death. | | | | 
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The right to make a. homestead entry « or an additional a iectead : - 


entry, until exercised, is’ ‘intangible. -One may be — In ae 7 


respect to exercise the right; but may never do so. 


Section 2291, Revised Statutes, as. pointed . out, eee. upon a ° 


definite, existing, inchoate claim of record in the. land office. The 2 
- additional-entry right. given by statute, until. exercised, has no-defi- 
_ “nite form or existence. | It is attached. to no. land, it has: been made. - 
of record: in no 0 office, and. the original enteyman: might never: ale me 


A : exercised it. 


Pier ~The contention that ai a “ “sight: ” Gents or - passes to or is ‘cast aa 
S ~ upon. a. widow, heir, or devisee finds no. support. in the statute... “That 

ee such a ination: is not contemplated: by. the homestead laws is: sub- 
.. stantiated:. by. the. fact that. those: laws. extend. to such: widow, heir, -. 
ee or devisee, if, otherwise. qualified, the right. to make. a homestead 
es - entry i in his of. her. own. right for the maximum amount. Therefore, | 
if the land covered. by. the original homestead. entry of the husband, ~ 

ot ancestor, or. devisor:. be. of less than: the maximum. area, permitted: : : 
eee by the. applicable laws, the. widow, heir, or: devisee may. enlarge the ae 
-... holding by an‘entry or entries in his own right, and no. good reason 
8) exists for: ‘attempting to. construe the law to: confer upon them an ¢ 
ek ~ additional- entry right. based upon the original. entry. In. fact, such — 2 
a construction is against. public. policy, which limits the” amount. Of 2 
ae, land which may be entered by. ai single. individual under the e agricul- a 
ee tural land laws, 880: a 
a Abe. ‘Departinent’ ‘therefore: ‘eottehides. that. sebttion 9291: Revised 
oo ‘Statutes of the United States, ‘does: not ‘justify the conelusion that. 
eee lee aie to. the ua Het) ° or devisee escent the right, in Mae se 


BRS Oy eet ge Birk Se a 
: mk, a a ee A sey eke 


i 
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. “manner preseiibed be statute; to perfect the original entry, and. that | 
none. of the additional homestead acts mentioned, pie tone the one = 


. aioe that any right to ae an. additional cate based upon ee 


original of another, passed to or Is is conferred by mas upon the widow, 
, heir, or devisee. - - 
_ The decision of the Commissioners in the'e case at. bar is accordingly . 


i affirmed, and. Departmental decisions in the cases of Davis, Stirling, ol 
‘~. and Birkland, supra, are.overruled. The Commissioner of the Gen- — 


eral Land Office will issue appropriate instructions to the registers 


and receivers for their guidance in future cases in accordance. with 


the conclusion herein. reached. Entries heretofore allowed under the. a 


former and erroneous Departmental rulings mentioned, if perfected e 
by the submission of final proof, will be referred to the. Board of 3 
Equitable Adjudication Hor consideration. 


<i 


CHAPMAN v. ‘PERVIER. + 


- Decided May 8, 1917 i. 


ae. eee 
“ 


RECLAMATION Tanbe—Enany: LNETTATED BY. SETTLEMENT. | | 
Entry of lands within. a reclamation project: can be. initiated by settlement, 


~: 


RECLAMATION Act LANGUAGE IN. Section 3 Consrrvzn, | 
In section 3 of the act of June 17,.1902 (the Reclamation att), the word 
“ only, ” in the proviso that “ public. lands which it: is proposed to irrigate 
~ by means of any contemplated works shall be subject to. entry only under 
the provisions of the homestead laws,” applies to. and qualifies the clause : 
af under: the provisions of the homestead law.” nee oe 


Vocursane, First Assistant ‘Secretary: 


Elgin L. Pervier has appealed from Commissioner’ S desiaion dtited _ 
May 22, 1916, holding for. cancellation his homestead entry made on __ 
October 7, 1915, for farm unit “ C” (NW. 4 SE. 4), Sec. 82, T.49N., | 
— R.10 W., N. M. P. M., Montrose, ‘Colorado. land, district, upon- the >. 

_ grounds: that George G. Chapman: made bona fide settlement upon 


- said tract prior to the date of Pervier’s application therefor, and that — : 
; Pervier did not settle upon the land prior to the date of the allow- a 


~ ance of his entry. | 

“Tt is urged in the appeal iat’ the Gomidienanan erred in holding. | 
that an entry of lands within a reclamation project could be initiated — _ 
_ by settlement thereon, and second, in not holding that Pervier was a 


settler on the land in controversy at and before the | time 2 oF Chap- fae : 


‘Tnan’s settlement. 


* See decision on petition to ‘Secretary, post. 
4587 °_117—vor. 46—8 
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The. first contention is based-on the. wording of section 3 ‘of the act - = 


: on June. 17,-1902° (32 Stat., 388), which, so far as is material to the od 
point in issue, reads as follows: eer 


That the Secretary of the Interior: shall, before giving ‘the public notice os ae 


_ vided for in section'four of this act, withdraw from public entry the. lands. 
_ required for any irrigation works . contemplated under. the. provisions | of this 


act, and shall restore to publie entry any of the lands so withdrawn when, 


_ in his judgment, such lands are not required for the purposes of this. act; and 
the Secretary of the Interior- is hereby authorized, at.or immediately prior to the 
time of beginning the surveys for. any ‘contemplated irrigation works, to with-. 


. draw from entry, except: under the homestead laws, any public. uae believed 
to. be susceptible of. irrigation from said works: . Provided, *.* that 
public lands which it is proposed to. irrigate by means of any. ‘aonienipieied 


_ works shall be’ subject to entry only under the provisions of the homestead 


Jaws in tracts of not less than forty nor more than’ one. hundred -and. sixty 
acres, and shall be subject to the limitations, sk aa terms, and conditions 

“ herein provided. . | | PP eg | 
It is urged that the oa - edly? = to ia nee the woud | 
“entry” and not the words “under the provisions of the homestead 
laws,” and that therefore rights to lands within reclamation projects 
can be acquired only by entry thereof. This proposition has been 
fully argued before and considered by the Department, and it is - 
not believed that it can be sustained. It is settled law that the right 
to make homestead entry-of lands subj ect to such entry may be ini- 
tiated: either by settlement. or application, and that when entry is 
allowed rights thereunder date by relation to the time of settle- 


ment or application, as the case may be. The very arguments of the 


appeal'in support of the contention that no rights to lands in recla- 
~ mation projects can be initiated by settlement would apply as well 
to mere.applications to enter. Of course, if for any reason lands 
. applied for or settled upom are not subject to entry, neither settle- 
~ ment. nor ‘application could be the basis of any legal claim thereto, 


: but when: a homestead entry is properly allowed}. rights. thevennder 


: must be held to ‘relate in all cases to-the date of the initial act, 


as whether of settlement or application, by. which the claim to the land ioe 


is‘asserted. ~ 

-» Since the date of the passage woe the. nee of Ju une 17, 1909, sup! Ph, 

oe the land department has uniformly recognized. settlement upon lands : 
in reclamation projects as a lawful initiation to a claim thereto under 


the act of. May 14, 1880 (21 Stat., 140), and it would require a clear 


and: convincing showing of error to warrant a reversal of that con- _ 
. struction of the law. No such showing has been presented. -On the 


contrary, it is found that: Congress has, in the act of August 13, 1914 


(38 Stat., 686), amended section 5 of. the Reclamation act to rend as 
follows: | pte es 
That no entry shall be hereafter aie and no enceyaan siiait be permitted 


-—: 


Ne 20 mp Ons lands reserved for ears purposes until the Recreery, of the |— 


i 


a 
= 
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“ Interior shall have estabiianed the unit of acreage per . fae) ii siete is. | “ 


. ready tobe delivered for the land in such unit or some part thereof. and. such 
— -. fact has been announced by the Secretary of the Interior: Provided, ‘That where a 
entries: made prior to June » twenty-fifth, ‘nineteen hundred and. ten, have been. | 


or may be relinquished, in whole or in part, the lands so relinquished shall be 
7 esuniect to settlement and. entry under the reclamation law. - | 


While it is. true that the proviso above quoted relates gay ton a 
“restricted class of lands, the expression therein “shall be subject to 
_ settlement and.entry under the reclamation law evidences not only 
that Congress knew of the construction placed by this Department i. 


a upon the Reclamation act, but approved that construction. Indeed, 


5 Congress had adopted the Deperenealy view im 1 the act. E of February =: 
~ 18,1911 (86 Stat., 918). ; oo 
“The Se minassoner| m ine decision stated fully ihe facts with ofore - 


ence to. the alleged settlement of this appellant upon the land in. | | 


controversy, and properly concluded that he did:nothing upon the. 
tract prior to the date of. Chapman’ s settlement which could be. re- 
~ garded.as an. act: of settlement. or would have constituted notice of his 
claim to.a Junior settler, =~ : , i 
The decision appealed from i is accordingly affirmed. 





z= “RILEY LA BUNCE. oo 
Decided. May 9, 49t%, 


o 


Sorprers’ AND. Saitone’ HOMESTEAD Rigas Unime: Hiciauenn Hoiimarnin Aira, 


_Credit for military. service rendered the United States in the Civil War. is | 


allowed on entries made under the Enlarged Homestead acts. 
RESIDENCE—SEc. 2305, REVISED STaTUTES—EINLARGED Homusreap Acts. 
| The requirement of Section 2305, Revised: Statutes, as to at least one year’ g 
- residence. on- the land. by a: soldier or sailor entitled to. credit for military 7 
service, is satisfied by seven months’ actual and five months’ constructive - 
- residence. thereon. - : _ 


Yoana, First Assistant haa as. ma hy _ 
Omer S. Riley has appealed from the decision of the Congaoce: | 
of the General Land Office, dated December 18, 1916, reinstating — 


Rufus O. Bunce’ S. original and additional honiatead entries for the - - | 
SW. 4, Sec. 29, S. 4 SE. 4, Sec. 30, and N. 4 NE. 4, Sec. 31,-T, 84 Nu: ~ | 


— R. 41 EB. M. M. , Glasgow, Montana, land district and allowing the 
filing of: an ended contest affidavit as the basis fe further hearing. | 
-- The decision appealed. from set forth a correct history | of the con- | 
test proceedings, as well as a summary of the affidavits since filed. 
- Appellant contends, in effect, that. the soldier- -entryman was not 


| : Sent upd to be absent. for five months of the one year which: he owas = 0. 
‘required to reside upon the land, and that credit for.military service = 


| during the. Civil ‘War, can not. t-be allowed on: entries under the En- ~ 
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-larged Wometead act.. The. contrary has been the uniform: holding 

of the Department. a ae 

- That credit for military service can ‘be liowea. on entries under 

the Enlarged Homestead acts was held in the regulations of October — 
11,1910 (39 L. D., 291), and February 28, 1914 (43 L. D., 138). The 


| is : requirement of Seo, 2305, R. S., as to at least one year’s regidencé by 
_ a.soldier entitled to credit for military service is satisfied by a show- 


ing of seven months’ actual and five months’ constructive residence. | 
ooo decision i is correct and i is affirmed. ? 


= 4 4 


_ UNION LAND COMPANY, ASSIGNEE OF ALIEN, 
| - Decided May 9, 1917. 


7 REPAYMENT OF ee Money, Fuss, ‘AND. Comactaaion—Aors OF ' Manoia 
26, 1908, anp J Une 16, 1880—Hrrect oF STIPULATION AND DECREE. 
Where suits brought by the Government: to cancel patents to public lands are 
a, terminated by a stipulation of compr omise and settlement entered into by 
both parties, and confirmed by decree ‘of court, in which stipulation it is 
stated in terms that it. shall be a complete settlement of all property : 
rights in said lands arising or to arise between the parties, the acts of 
. March 26, 1908 (35 Stat., 48), and June 16, 1880 (21 Stat., 287), are 
without application, and return of the money paid in connection with the 
entry_of such lands will be denied, such. money entering into and being 
a part of the claims settled and determined by the ‘Stipulation and decree. 


Vocursane, First Assistant Secretary: 


The Union Land Company has ee froth ihe dbcisien of thie | 
| Commissioner of the General Land Office, dated August 7, 1916, 
denying its application, ‘as assignee of Norra Allen, for Tepeymiont, 


- In connection with coal entry made on July 2, 1902,-for the NW. 4, 


Sec. 27, T. 5 N., R. 86 W., Glenwood Springs, Colorado, land dis- ce 
- trict, upon which patent. ceaied: on September 29,1905. 

It appears that equity suit No. 5343 was dnetinited ibe: the Gor: 
ernment on July 29, 1909, in the United States Court for the District 
of Colorado, to annul ye to certain claims therein tee 


= including the patent to the above-described tract. . 


_ At or about the same time, the Government Are filed suits, No. 


8765 in equity, and Nos. 5758 and 5759 at mea mouae generally | 


_ the same persons and properties. | 
_. There were also then pending ‘in this Depacenent certain, appeals ye 
. from: decisions adverse to said Union Land Company.. | | 7 
_, Fraud in the acquisition and attempted acquisition of title from 
the United States was the sole basis of all said suits and controversies. . 
Pending disposition of the cases upon the merits, the defendants’ 


 ‘and-the Government entered into a stipulation of compromise and _ 


| settlement, ieee anne other things, it" was nore that title to. ms : 


- . 
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7 certain: ereiadl ene was to be ssi te nied: in the defendants, and 
that patents for certain other. lands, including the tract above de- 


seribed;. should be set. aside and annulled: that certain entries should 


~ be patented. to defendants and certain othe entries should be can- 
—celed. The scope and effect: of. the ee are. stated in the . 


stipulation tobe— 


| a complete settlement: of. all existing “eontasts® suits, and controversies, and 


~ .a-full settlement and compromise. of all: such litigation affecting in any manner - | 
the titles to the lands described in such entries hereinbefore mentioned, and of. 


any. and. all property rights in and to such lands and any part: thereof, arising | a 
or to. arise therefrom, as. between the parties to such. 1 contests, suits, ane cae 7 


troversies. 


Pursuant to td sapdlntion: a decree dad thereon was. entered i in. 


said equity suit No. 5843 by the United States District Court. on. the | 


17th day of October, 1912; all other suits hereinbefore mentioned were 
dismissed ; certain patents were canceled ; certain patents were issued ; 


and all matters and. things between the parties: were settled and. 


closed. | 
Tt is now urged by so eilane since the suits were thus settled aad 
compromised with no finding of fraud and no specific waiver on its 
part of repayment of purchase moneys and commissions upon the 


canceled patents and entries, that such repayment is authorized. by: 


the act. of March 26, 1908. (35. Stat., 48), which provides: 


That where purchase moneys and commissions paid. under any publicdand 


law have been. or shall hereafter be covered into the Treasury of the United — 


- States under any application to-make any filing, location, selection, entry, or 
proof, such purchase moneys and commissions shall be repaid to. the person who. 
-made such application, entry, or proof, or to his. legal. representatives, in all 


- eases where such application, entry, or proof has been or shall hereafter be re- 
jected, and neither such applicant nor his legal representatives shall have been 


suilty: of any fraud or attempted. fraud in connection with such application. 


Upon mature consideration, the Department i 1s convinced and. finds ms 


that the questions of fraud and repayment were settled and deter-_ 


mined. by the stipulation and decree aforesaid, that. neither was left - 
open for future consideration ‘or determination;. and that said act of 
_ March 26, 1908, and the act of June 16, 1880 (21 Stat., 287), have. nos. 
= application whatever to the facts and circumstances of this case. 
The stipulation. being in terms a final settlement of any cand all. 
‘claims, titles, and property rights involved. in.the lands. surrendered 
under the aforesaid decree of the court, the Department. also finds. 
. ‘that retention of the money paid in connection with the lands sur- | 


rendered under the stipulation and decree was a part. of the con- 


_ sideration for the acceptance of the defendants’ offer of compromise | 


. upon which said stipulation and decree were based. a hae Scher 
 - The decision of the Commissiongr is correct, and | is. accordingly, 
affirmed. ne : | ee 


of eh, foe a 


é 
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an FORT PECK INDIAN LANDS—ENTRY UNDER ‘COAL LAND LAWS. - 


Instructions. 


CC a ee ae 4 ‘DepartMEnT OF: THE 2 Iwrertor, | 

eee eS Washington, D. G., , May 12, rom. 
| Tr Conmaersaioner OF THE GuNrRaL LAND Orrice: = | 
I am in receipt of your letter of April 27, 1917 (“A J. MeP. es | 
relating to the entry, under the coal-land laws, of lands within the © 
_ ceded portion of the Fort Peck Indian Reservation, under the act of — 


"May 80, 1908 (85 Stat., 558). 


The act of May 30, 1908, supra, in ‘section 4, directed the ‘President 7 


to appoint a commission “to inspect, classify, appraise, and value all - 
. of said lands.” Section 6 requires the commissioners to “ personally 
_inspect and classify and. appraise by the smallest legal subdivisions 


of forty acres.” The lands were to be divided into the following 
classes : “ First, agricultural lands; second, grazing lands; third, arid 
- lands; fourth, mineral land, the mineral land not to be appraised.’ a 

Under section 7 the lands were to be disposed of under the general 
provisions of the homestead, desert-land, mineral, and townsite laws. 
Section 8 provided. that the lands “so elated and appraised ” 
should be opened to settlement and entry by. proclamation of the. 
| President. The President’s proclimstion” was dated ae 25, 1918 - 
“(see 42 L. D., 264). | 
Section 12 provided: 


“That the. lands. within. said reservation tomavee: classified. bail on and oe 


: sixty days from the date. fixed. by. the President’s. proclamation opening..said .? 


~ lands, be subject . to exploration,. location, and purchase. under the. seneral - 


= provisions af the United States mineral and coal land laws at not less. than the | 
. price. therein fixed and not less than. the appraised value of the land, except — 


2 _ that no mineral or coal exploration, location, or purchase shall be permitted ~~ 


upon ¢ any lands allotted to Indians or withdrawn under the provisions: of ames? 

| Act, [Italics the Department's.] et SO ca ee 8 i gic ~ 
Under the above provisions it would seem eee that innde iiaede - 

by the appraisers as mineral were subject. to entry under the coal-" 


-~ Jand laws at not less than the price therein fixed. Certain lands, — 
however, were returned by the commission as nonmineral ' and an 


i ee eerie value set. thereon, which. lands, however, were classified by 
.. the Geological Survey as being coal lands. ‘This latter class of lands 


nt t was withdrawn by President’s order of February. 15, 1917, pending’. 


oo. legislation, the particular bill then’ under contemplation being S.- 


— 4761, 64th Congress, 2d Session, which provided: for an appraisal of 


the: lands: excluded from appraisal by the-commission on account of — as 


the coal contained. therein, for surface entry of such lands, and: 


eee with a proviso that-the coal purchaser should pay the amount fixed — 


| under the a land laws, and j in eco uon thereto the appraised vale =. 


of the land provided for in that bill. s. 4a 61, however, failed lof ee 


\ passage. , — a 
-* The aet: of February or, 1917 (39 ‘Stat., 944), arrides for iia: 


appraisal of lands in coden Indian reservations theretofore with- _ aan 
drawn, or classified as coal lands,.for surface entry of such coal lands. 
at a-price to be so fixed, and for: entry under the coal- land laws of — 


~ coal deposits ‘underlying the. lands. whose puea has been entered” 
- under the nonmineral laws. | 


_. The Department’s regulations of cee 16, 1917, Gai that. thes: _— os 

| “ack of February 27, 1917, supra, contemplates that if the coal-land 
- purchaser precedes: the agricultural applicant, and thus secures title) == 
_ to both estates, he must bay for: each. ¢ at : the ae fixed 1 for the Tes eS 


spective estates. . eh 
From your. Comma ae! it would - appear: that’ is on Jana” 


~ applications. for Fort Peck lands now: Pena in your office may ‘be oe 


classified into four: separate classes: : 

(1): Applications for land returned: by che appeal commission “ 

_ as coal, in which the price. fixed in the coal-land laws was paid: by t the | 
open prior to the passage of the act of February 27, 1917. 

- (2) Applications for land returned as coal, but in which the price 
fixed j in. the coal-land laws was not paid poe to the Dene of Ethe : 
act of February | 27, 1917, ns wee 

(3) Applications: for: lend returned be thé: Pidieie commission . 
as nonmineral, but classified by the Geological Survey as. coal, and 

_in which merely the price fixed’ in the coal-land ae was i paid pEer : 
to the withdrawal of February 15, 1917. - | | 
(4). Coal- land. applications ae lands eat — ao nppraical’ 


commission as nonmineral, but. classified by the Geological Survey SS cae 
_as coal, in which no payment - was smade peer: to the withdrawal Bio aS 


“of February. 15, 1917. . 
_ From the above it is clear that, under the first class, the applicants 
~. paid the proper: price in effect at.the time. of payment, and such . 


applications should be. Ca aaee and patented, in n the absence of other . ake 


objection. 


‘As to the second ¢ eee it is rolear that ander ‘he: act of February ot, : . : anon 
1917 (39 Stati, 944), and the circular of April 16,1917, the applicant: . 2 ae 
_ must pay both the price fixed in the coal-land laws and the apprired Oe foe 


| ~price to be established under the act of February o7, 1917. 


The. correct. price. to: be. demanded i in ‘cases of ae third. liisi ae ee te 
- pends upon ‘the interpretation: of the provisions of the act. of: May Stee 
B80, 1908, particularly section 12 thereof. This section: “opened: to: i eae 
"purchase: under the coal-land laws all of the ceded lands within. the 
- Fort Peck Reservation, however classified.. The price fixed in that -. 
_ section is “not less than the price therein fixed and not less'than the = 
oes value of the ee ” Under this sections should the a gir: so 


— 
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- i man apply for: land retnined + as mineral by fhe appeals commission, -_ 
there being no appraised value of the land as nonmineral, the price 


-- would be simply that fixed in the coal-land laws. The question as to - 


the correct price where the coal-land entryman applied for lands ~ 
appraised as nonmineral by the commission is more complex. The =~ 
section is susceptible of two constructions; that is, that. under stich... ~ 
circumstances the coal entryman should pay the higher price, asthe 
- ease might be, or should pay both prices. The word “and” may have — 


- various meanings, and sometimes is used in the sense of “in addi- | 
tion.” From a reading of the section, the Department is of the. 
a opinion that it was the intention of Congress to permit of the entry 
_ under the coal- land laws, at the price fixed therein, of such lands as. 
were returned as coal by the appraisal commission. ‘Should, how- 
ever, an entryman desire to ‘purchase under the coal-land laws: lands 

_ which were appraised as to their value for agricultural purposes by ~ 

the commission, it was the intent of. Congress that such coal pur-. 
‘chaser should pay both values. This. interpretation is. in harmony 
also with the spirit of the act, which was. designed to compensate the © 
‘Indians for the value of their lands. The third class of applicants, _ 
therefore, should be required to pay both the price fixed under the. 
coal-land laws and. the appraised value as fixed 1, by the aa 
commission. : 

Under the rule as above. lead down as to AA 3, it is clear that all. 
applicants falling within class 4 must likewise pay both prices, and. 
hereafter all coal applicants for lands within the Fort Peck Reser- 
vation who desire to obtain title to both the surface and the. coal. 
deposits must pay the prices fixed in the coal-land laws and the ap- 
_ praised value fixed by the act of ‘May 30, 1908, or to be fixed under. 
the act of Hebraary 24, 1917, Sue and the regidlations. of April 16, 


“Ss NOT 


: The above renders a continuanes at the order of eidideneal dated | 
- February 15, 1917, unnecessary, and the Director of the Geological 
- Survey has Beeb instructed to prepare a proper order of. revocation 


- and restoration for submission to the President. Ee eats 


‘Where applications are Now pending before your office in. which, . 
under. the above instructions, the applicant has not paid the. full. 
price, you will. notify. such. applicants to complete payment within — 
thirty. days from notice, upon. pain of the rejection of the applica: 
tion. Where the application is one for land appraised as coal and | 


o 8 in which, under the above instructions, the applicant must pay the — 
fae appraised price to be fixed under the act of February 97,1917, and 
the circular of April 16; 1917; you will advise such applicants that: 
. their applications will be suspended pending the appraisal, and that = — 
they must make the additional payment within thirty days from: 


. | notice, of the appraised price. ‘Such. applicants as are. unwilling to. 


at 
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7 “perfect their applications under these instructions may be notified - : 
that they may withdraw their applications without exhausting their. =. ~ 
coal-land rights and without pr ejudice t to securing. pepayments of oy og 


7 moneys: heretofore: paid. - | 
i: oF | Aupxaxpme qT. Voomeuie:: 


“ 7 OPENING OF LANDS RELEASED “FROM ‘WITHDRAWAL oR 
| _ EXCLUDED FROM NATIONAL FORESTS. | ; 


- Insnevorrons. 


ee ee sine eras OF THE , Lvteeron, 
‘ aes i - Washington, D. C., May 17, 197. 
The act of Septanaber 30, 1918 (38 Stat., , 118), provides: . 7 


“Phat hereafter when. public lands are excluded from: national forests: sor 


es First Assistant Secretary. aoe 


released from withdrawals the President. may, whenever- in his judgment itis ° 
proper or. necessary, provide . for the. opening of the lands: by settlement. in. <. 
advance.of entry, by drawing, or by. such other method as he may deem advisable _ 
in the interest: of equal opportunity and good. administration, and in doing so. 


may provide that lands’ so opened shall be subject. only. to homestead entry by. 7 
actual settlers only or to entry under the desert-land. laws for a period: not - 


exceeding ninety days, the unentered lands to be. thereafter ae to dispo- Pe 


sition under the public-land laws applicable thereto. 7 
Sec. 2.. That where under: the. law the Secretary of the Interi ior . is authorized 
or directed to- make. restor ation. of: ‘lands previously. withdr awn. he may. 2180 
restrict the restoration as prescribed in section one. of this act. - 


The methods of accomplishing’ restoration. to. entry of. large areas : 
of withdrawn or segregated lands heretofore followed have produced . 


considerable confusion and controversy and have demonstrated the - 


need. of some, material modifications. | m3 
“It is believed that persons destin to obtain a home’ on ihe ‘public 


domain should be given the preference ‘over ‘persons seeking . to. 


appropriate the lands under other laws. Accordingly Tr hereby estab- ; 

_ lish the. following. rules and regulations: | oO 
1. Lands embraced in withdrawals or in ‘pending applications for. | 

| withdrawal under the act-of March 15, 1910 (36. Stat., 287), lands . 
‘8 embraced i in approved segregations or in. pending applications for. 


: segregation under section 4 of the act of August 18, 1894 (28 Stat., 


312, 422), commonly called the Carey act, as. well as lands embraced. : 
in withdrawals under the. Reclamation act or for forestry purposes, 


are not subject { to.settlement nor to application, entry, or other filings 
under the public land:laws , saving and excepting (1) applications TOL on 2, 
ee easements presented pursuant to the various statutes.made and pros 
vided in that behalf; (2) applications for homestéad entries pur- = 


; ne suant to Act of Congress 0 of June Ai, (1906. a Stat. 1 288), where cone 
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of the lands ardensd to be restored a been. previously listed for™ a 


. such entry; (8) applications for homestead. entry where lands pre-’ 
a ~ viously withdrawn for reclamation have. been. embraced in established . 
| farm units and public notice of the availability of water duly pub- 
lished; and: (4) applications for homestead entries of lands within 

areas withdrawn for reclamation, which lands had been embraced i in 


_ amentry or in entries made prior to June 25, 1910; where such entry _ 


or entries may have been relinquished subsequent to that date (Act 


of Congress of February 18, 1911, 36 Stat., 917). 


2. Upon elimination of lands from the: segregations, withdrawals, 3 


. ind. applications for. segregation or withdrawal mentioned in the 
preceding paragraph, the order of restoration should. provide that, 


ae subject to valid rights’ and the: provisions of other withdrawals, the - 74 


lands so restored will be subject. to homestead entry. only on-a date 
to be named therein, and to settlement and. all proper forms of entry, 
| Selection and. location seven days after such date. Due and adequate 


provision will be made. for the. preservation. and protection of the 


equitable rights of entry possessed by persons on whose applications | 


- lands have-been listed for entry pursuant to the statute of June 11, | 
19067 ‘supra (Instructions, 42 L. D., 425), as well as for the preferred 
rights of entry which:may have been earned by and awarded to con-_ 


testants of previously existing entries of lands -within ‘areas with- 


drawn for reclamation (Circular. of August 24; 1912, 41 L. D., 171). | 
~All orders of restoration shall embrace instructions: to prospective - 


ey applicants. for entry of the restored lands concerning their privilege 
~ to execute their applications, ; in the manner provided and prescribed _ 


> be given to understand that -all applications so filed, together with 


“by law, and to present the same, together with the amount of money 
roquigite for the payment of fees and commissions, to the pr oper local 


land office, in person, by mail, or otherwise; within: the. twenty days - 
next. preceding the date on which the lands will become subject to 
entry of the form described by such applications. They should also 


such as may be submitted at the hour fixed for restoration, will be 


ee treated as though simultaneously filed, and will be: disposed: of as - 


we 2 directed: by the © regulations of ae 22, Tle eee No. 824, 43 ea 
 - LD, 254). : ee 


2. The order of opening should. also. contain the following: 


te “Warning is. hereby given ‘that no settlement initiated prior to seven days _ . 


ge the date for homestead entry above named will be recognized, but. all persons 
_..~ who go upon any of the-lands to’ be restored hereunder -and perform any act of.” 
er “ settlement. thereon prior to 9 o'clock a. m., standard time (here insert. date. of 
oe ~ seventh. day. after the date for homestead entry) , or who are on or are. occupy: > 
img any. part of said jJands at such hour, except those having valid, ‘subsisting hae 


ea settlement rights initiated prior to withdrawal from settlement and since main- — 


. : tained, will be considered and dealt with as trespassers and will gain no rights - ri - 
"Whatever under ‘Such unlawful - settlement or COCUD ANY | ‘Provided, POW OEE, Se 
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| ‘that smptiAg herein. contained. shall prevent 1 persons. 6 om going upon. and. oer a : ie 
the. lands to examine them with a view to thereafter appropriating. them in 


_ accordance herewith: ‘Persons having. prior settlement rights, as above. defined, opt - 


= will be allowed to make entry in accordance with existing law and regulations. oe 


- A, The foregoing limitations as to homestead entry only will not be 7 “ ; ae ds, 
a applied | in those. cases. where the circumstances make it i advisable to eee goes 


2 make other provisions. . 7 7 ere 
3. Proposed orders. for restoration should ee provision, in proper 


~~. eases, for selections, by the State under the act of August 18,1894... oe 


a (28. Stat., , 894), by announcing that such selections can. be. made: dur- . 2 - ‘ | 
Be ‘ing the sixty days prior to twenty days: immediately preceding. the . a 
_ day named for homestead entry. The preference- right period of the 


| - State under. the act of “March 3, 1893. (27 Stat., 592), will begin to 
run on the seventh day following the date fixed for homestead entry, 


in accordance with the instructions of J anuary 2, 1914 (43 L. D. 3) - 


6. “All regulations i in conflict herewith are hereby revoked. 
Psi he pte So a _Atpxanper T. Vocersane, 
First Assistant a Seeley: 
"SIMPSON, ASSIGNEE OF BURGESS. on 
| . Dedided May” nee. 19t?., omer 


SOLDIER a8” Apprrtowat: ‘Homusreap—Cnnernicare—Varzparina. Act OF Aveust oe os ee 


18, 1894, 


The act of August 18, 1894 (28 Stat., 872, 307 1, validated. soldiers’ 's? additional. ae 
homestead. certificates, theretofore issued. by - the. land. department, Ime. 6 4s 4 
_hands of bona fide holders for value, and the soldier’s right.so. validated ae fo 


nits “ean not.be readjudicated, but must be recognized | for the full area cer ‘tified, ee, 2 as 


ss Vocnrsane, First Assistant Secretary: : Fn gua ores 
| Appeal has. been taken from the decision. of March: 3; 1917, ay the ~ | 


“Commissioner of the General Land Office, in the above ‘entitled case, 
: involving. the application of William Lee Simpson to enter lots 9 


and 12,-Sec..4, T. 52 N., R. 104 W., 6th P. M.,, , Lander, ‘Wyoming; o Gage 
~ land district, aggregating : 48.90 acres, eet, st 

“The application was filed under Sei 9306, Teviced Statutes, Nee 
“Spaged on military service of Artis Burgess in the Army ofthe United 


. States for more than ninety days during ' the Civil War, and onhome 
stead: entry made by the soldier for 83.20 acres at. Chillicothe, Ohio, Ga ee 
February 10, 1871, and which. was patented April 25, 1877. The. 


ty -entryman paid for the excess of 3. 20 acres over the area-of 80 acres, | 


7 : 7 and it appears: that the excess was considered as a cash payment for — ; pes 


7s gaid- area and the soldier’s. additional right was certified. as for 80. 
_ acres on April 25, 1883. It was recertified to John M. Rankin asa. - 
bona fide purchaser on March 28, 1907, for the same area, and. was 


se Gin assigned by Rankin to Ted EK. Collins on. March 30, 1907, and by Col- Ae a : ; CS 
_ Tins to the. applicant Simpson | to the extent of 48. 90 acres s November = 


| eT 1916. 
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~The Commissioner in the decision appealed fein ainied Dena 


mental decisions in the case of Guy A. Eaton (82 L. D., 644), and 
George Heinrich Sprenger. (83 L. D., 274), to the effect: that: the right — 
- to make soldiers’ additional foe ad entry is limited to_such an 

amount of land as added to the amount previously entered shall. not | 
exceed 160 acres, even though the entryman may have paid cash for a - 
. portion of the original entry as excess land. He, therefore, held that 


the correct area of the additional right was 76.80 acres, and stated 


- that 2 notation to this effect. would be made on: the eecortaed certifi- 


~ “cate of right, and suggested that the owner could obtain evidence aS 
to the extent of the unused portion. of the right by procuring a,cer- 
tified copy of the certificate showing such notation as provided in the | 


case of Sledge, Fishing and Mining Company (39 L. D: , 183). 

Lhe Commissioner also referred to circular of April 1, 1910 (388 
L. D., 517), which discontinued the practice of recertifying soldiers’ 
additional rights, and he appears to have acted upon. the supposition 


that the additional right in question should be readjudicated in the . 
‘light of the decisions referred:to and. independently of the certifica- : 


‘tion. But this can not properly be done.. The said circular which 


oh discontinued the practice of recertifying. such rights, recognizes the .- 
. force of the validating act of aii 18, 1894, and — reference 


to that act as follows: os 
‘The act of August 18, 1894 (28 Stati, 872, 397 +, pastas on eehiag certifi- 


cates, theretofore issued, in the hands of bona fide purchasers for value. It in . 


no way affects the basic right, or alleged right, for which no “ certificate | ” had 
been issued, or, if issued, had. been lost or destroyed ee to transfer for’ value. 


‘The said act of August 18, 1894, provides: 


| That all soldiers’ additional homestead certificates heretofore issued under the 
_ rules and regulations of the General Land Office under: section twenty-three 
hundred and: six of the Revised. Statutes of the United States, or in pursuance . 


. of thé decisions or instructions of the Secretary of the Interior, of date March 


| tenth, eighteen hundred and seventy- -Seven, or any subsequent decisions or in-. . 
7 structions of the Secretary of the Interior or the Commissioner. of the General 
Land Office, shall be, and are hereby, declared to be valid, notwithstanding any 


attempted sale or transfer thereof; and where such certificates have been or 


Ae Se * . may- hereafter be sold or transferred, such sale or transfer shall not be’ Tre: ‘es od 

... garded as invalidating the right but the same shall be good and valid-in the = _ 
_ hands of bona fide purchasers for value; and all entries heretofore or hereafter | | 
_made with such | certificates by such purchasers s shall be eee and pene ae ae 


shall issue in ‘the name of the assignees... 


bus) :. 


| ; bona fide holders, - 


- It was. the fitanition, of Gonerese in the act of wast 18, 1894, to valldnte. all a 
a3 outstanding certificates of soldier’ s additional homestead rights 1 in the hands. of 


In the ¢ case. of J ohn M. Rankin (21 L. D. 40), it was held Gylla. _ 2 


One who buys a certificate of additional right without notice of the ‘iMegality ~ - 


of said certificate at its inception, or of its invalidity for any other Ai is a ie 


_ bona fide Ene under ‘said act. 
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ee ue therefore, appear that this Are as certified for 80 a ~ 
was validated and confirmed by the act mentioned. | Being so con- "— 
-— firmed, it is valid: to the full extent thereof and can not be reduced: as 

for invalidity in part. oes , 


- Therefore, the Commissioner’ s decision to the extent appealed : from | 
is reversed. | . | 7 . 


AMENDING PROCEDURE FOR. FORFEITURE. OF LOTS” UNDER 
| ee RAILROAD TOWN- SITE REGULATIONS. 


Cmovban No: BBA, 


| Dsrarramivr ¢ OF THE “Iyrertor, 
| ~Generan Lanp Orrice, 
7 | | Washington, D.C., June 22, 1917. 
Circular No. 458, ‘dated February 16, 1916, being the rules. of 


| : procedure to. govern 1 ‘the forfeiture of lots ae the Alaskan railroad 


town-site regulations, is hereby amended ks follows: 


The notice provided for by. paragraph 3 must be pened in : quad- - 
ruplicate, the fourth. copy to be forwarded to the Land and Indus- 


trial Department of the Alaskan Engineering Commission. 


Paragraph 14 is revoked. 3 | 
Paragraphs 15 and 16 are renumbered 4 and 1, respectively, and 
the latter amended. to read as follows: 
The Alaskan. Engineering Commission will make all ‘needful rules and perce “ 


“tions: covering. the period prescribed by. the. town-site régulations for the im- 


provement of streets, sidewalks, and alleys, the promotion of sanitation: and 
fire protection. or. other municipal improvements, and said commission is further y 


e authorized: to levy. and collect. such assessments as may be. necessary. in the 
premises. ie hee any claimant. shall fail to comply with such regulations - and — 
requirements, _ all the facts in each case shall be reported to the Chief of Field oo 
Division, who will. then proceed in accordance with the instructions contained : 


hereinbefore. If any claimant shall fail to pay any and all assessments as 


£ 


such notice: as he may deem proper, will declare. a forfeiture of the lot. involved _ : 


required by the Alaskan Engineering Commission, the case will be reported 


to the Commissioner of the General Land’ Office, swith a complete statement of — 


the proceédings had, for submission to the Secretary. of the Interior, who, after | 


or make such other disposition of the case as the record may warrant. 


| Notice of. delinquency: in the payment. of assessments | will-be given by the © a 
~ Alaskan Engineering Commission to the Register and Receiver. of the United 

States Land Office within whose jurisdiction the lot or tract involved is. situ- a 
ated for notation . upon their records and transmission to the Commissioner of 

| “the General Land Office, and such notice will operate as a caveat against the 
ica s of patent or: other evidence of title until the same is finally dis- “ 

~ posed : of. 


Chay Tangara, Commissioner, <3 
Approved, Tine 92, 1917. 
| Franzun K, Lane, Secretary. 
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| CAREY ACT LANDS IN TAHO_ ACQUISITION OF AREA IN EXCESS | 


“OF LEGAL LIMIT. 
“Insrrucrions. 7. a a 


Pte | Department oF ‘THE ‘Lwreeror, | 
7 Sa? ae ee Washington, D. C., Sune 2 27, 19t7. 
The (Coaastsatonee OF THE s GENERAL Lanp Orricn: 


.- Tam in receipt-of your letter of May 29, 1917, concerning cer tain a 

~-Jands segregated under the Carey Act to the. State. of Idaho, which 
- - appear to have been the subject of: reports by. special agents of your 
office. From the memorandum accompanying your letter it would — 
appear that certain tracts of land: so segregated to the State had been — 
acquired by one individual by the use of dummy entrymen, the en- 
‘tries having been made under the laws of the State of Idaho. Some 

_ of these tracts are already included ‘in patents issued to the State, 


and for others patent. to the State has not yet. issued. You desire 


‘the advice and instructions of the Department as to whether | com- — 
pliance with the Federal laws in the disposition of these lands by 

_ the State is to be left. entirely to the good faith of the State and re- . 

- garded as directory only, or whether the land department can refuse 

- patent to the State, notwithstanding that the water supply has been — 
provided, because of the failure to dispose. ot the a as s required by ite 


| “ae Carey Act. 


Section 4 of the act of August 18, 1804 (28 Stat, 498), cei 
+ known as the Carey Act, provided, in brief, that the Secretary o of the 
4s Interior could make. a contract with the State— Peau: . 


to donate, grant and patent to ‘the State. tree of cost. for survey or price such a 


‘desert lands, not exceeding ‘one million acres in each State, as_ the. State may 


cause to be irrig sated, reclaimed, oceupied, and not. less than twenty acres of 
: each one hundred: and sixty-acre tract cultivated. by actual settlers, RF OR pg 
thoroughly. as is required of citizens who may enter under the said desert land» 


law... , 
The act further provided that the State was avthorized— e 


| ‘to make all necessary contracts to. cause the said lands to be. reclaimed, and to 


induce their settlement and cultivation in accordance with and subject to the. 
’ provisions of this section ; but the State shall not be authorized to lease any of 
- said lands or. to use or dispose of the.same in. any way whatever, me to secure 


| their reclamation, cultivation and settlement. 


~The above act was amended by the act of June 14, 1896 (9 Stat., - 
434), which authorized the State to create.a lien dauinst the lands : 


ms 


~ granted for the actual cost and hecessary expenses of reclamation. : 


The. act further provided that—. 


‘when an. ample supply of. water. is actually furnished inva eapetintial ditch or a 


eanal, or by artesian wells or: reservoirs, to reclaim a. particular tract or tracts — 


- of such lands, then patents shall issue for the same ‘to such State without ee | 


to settlement or: “cultivation, . 
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| “Resay the above quotations it is clear that the oneal Carey Act Se 
required the patenting to the Staté of all such lands as had been 
as irrigated, reclaimed and occupied and of which not less. than. 20° 

acres of each 160-acre tract had been cultivated by. actual settlers.- 

‘These provisions, however, have been omitted by the later act'of - - 


June 11, 1896, supra, whereunder, as between the State and the 


United States, patent ‘shall issue by the United States when the | 

- water Is acttially furnished, without. regard to settlement or cultiva- 
tion. Under the existing law, therefore, it is the duty of the land 
~ department: to issue patents to the State, under its contract with the: 
- United States, when the: water is actually: supplied, and. apparently = 
the. “question of settlement. and cultivation is no longer material a. oy 


far as the United States is concerned. | 
‘The Carey Act was accepted by the State of Tdaho (See § Seo, 1613, a 
-Tdaho Revised Codes). Section 1626 of. the Idaho Codes Pome : 


: any citizen of the United. States— a 


meds 7 make application to entér any of said land ‘in an amount not to exceed - one. 


hundred and sixty acres for any one person; and such application shall. Set « , 
forth that the person. desiring to make such entry does so for the purpose of 


actual reclamation,. eultivation, and settlement in accordance with the act of ge 


roe Congress and the laws of this. State relating thereto, and that the applicant. 


i. - has never received the benefit of the provisions of this. chapter to an amount te * 


, greater than one hundred and sixty acres, including ¢ the number of acres apeci- 2 | 
me fied in the arpoeen, under: consideration. 


“Section 1628, as amended by. the act of March 9, 1911 (Beeticn 


_ Laws, Idaho, 1911, page 666), requires the settler te: cultivate and . a - 
reclaim not less than.one-sixteenth part of the land settled upon. 
- within one year. from the date-of notice that the irrigation works — 


are complete, and one- -eighth of the land filed upon within two years — 
from said notice. Within three years the settler must make final. 


7 proof of reclamation, settlement and ‘occupation, and that ‘he has” | 


- been an actual settler on the land and has cultivated and irrigated. | 
- not less than one-eighth part of his tract, and such further proof, if 


&, any, as may | be required by the. ‘regulations of the Department, of the ~ 
Interior, or the State Board of Land Commissioners. The proof sO. 


.. made is submitted to the said Board, the act providing that “upon: ~ 


approval of the same by. the Board, the settler shall be entitled to 
his patent.” Section 1631, Idaho ‘Revised: Codes, authorizes the = 
Board of Land Commissioners. to provide suitable rules “for the 
entry of and payment for the land by settlers, and for the. for- ee 

feiture of entry by settlers upon failure to comply with the pro- 

_ Visions. of this chapter.”. -Under section 1634, all suits or action. . 


— brought by. the Board shall be. instituted i in the. name of the Pee - ‘ 


x of the State of. Tdaho. 


It can not be doubted that the provisions ee the , Taaho inwe are in 


- harmony with, and probably Intended: to ean into execution, a | we re 
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7 - provisions of the Carey Act of August 18, 1894, as to the te 


i. reclamation, cultivation and occupation ef each. ‘tract of 160 acres by 


ao an actual settler. The situation presented by your report, therefore, 
+ is that by means of false applications for entry to the State, and by 


| ; means of dummy entrymen, an individual has acquired a greater 
area than the State. law, passed in pursuance of the Federal pro- . 
_ Vision, permits. It would appear that there is a regulation of the 


State Board of Land Commissioners which prohibits contest against 
entries after the final proof required. by section 1628 of the Idaho 
-.- Code has been submitted: I assume that such. final proofs have - 


- been made in this.instance, the record here, however, being silent as. 


to whether the State patent has been issued or not. Primarily, there 
having been apparently a violation of the statutes of Idaho, that State 


: should be advised thereof in order that i may ‘take such steps ast 
may deem desirable to enforce its laws. . | 
Since the act of June 11, 1896, supra, has limited. the proof to she 


~ submitted by the State to the actual supply of water, without regard 


to settlement or cultivation, it would appear that the provisions as to 
the sale of the land to tial settlers, contained i in the act of August 
18, 1894, are left for execution to the good faith of the State. As 
| stated. by you, the situation is analogous to that of the Swamp Land 

acts, as to which the Supreme Court held that the provision requiring 
the State to expend the proceeds of the lands for the purpose of recla- . 


a: mation, ete., imposed an obligation resting upon the good faith of the’ 


State, no iene thereby attaching to the lands themselves. (See Mills 
.County. v. Railroad Companies, 107 U. S., B5Ts Hagar v. Reclama- 
tion District No. 108,111 U. S., 701.) A similar ruling was made as 
~ to the school land grant. in the case of Alabama v. Schmidt (232 U. Di 
168), which held that while the trust created: by a compact between 


the States and the United States that. section 16 be used for school. * 


purposes is a sacred obligation imposed on the good faith of the State, 


_. the obligation is honorary, and the power of the State, where: legal 


title has been vested in it, is plenary and exclusive. The matter pre- 
sented, therefore, is one os action by the State of Idaho. Astolands — 
_ already patented to the State no further action by the land depart- 
‘ment can be taken except to advise the State of the information ithas 
_ which tends to disclose that a fraud has been committed i in violation 


of the State law. The State should also be advised of any informa- 


tion you have as to the lands for which patent has not yet been issued ~ 


| by the United States, and you will in the meantime withhold such — bo 


pee? until advised by the State as to what action it desires to. take. 
| ALEXANDER T. VocELSANG, | om as, 
 Barst Assistant cme e 
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os ok AnASKA Houesteans—Faonrace on: ‘NavieaRLe Warns: Agus OF Max uy, 1898, ; oa eee 


- AND Marcy 3, 1908—ArrRoxtmaTion Rune. no 


_ Waseixcton, D. c, July 6 @ 1917. 


- ‘Vocursanc, First Assistint ‘Secretary: a 
‘T have- your: [Commissioner of the ‘General Land Office] communi: ‘< pe re 
a cation: of January 24, 1916, submitting for instructions the: applica: | ee 

tion of John McCoy: for: additional homestead entry under Section 6 | 

_ of the act of March’ 2. 1889 (25 Stat., , 854), which was suspended. by 2s, 

the local: officers for tha. ‘reason. that the -tracts: ‘applied for-had-a -. 
: ‘frontage of. more than 160 rods along the meander: line of the Chena bee 
” River, which appears: to be. navigable. | ~The tracts. applied for are. < 
_ the N. 4 NE. 4, and lots 5 and. 6, Sec. 11, T.18., R1E., , Fairbanks ~ . 
_ | Meridian, | containing 131.44 acres. ‘The N. 43 NE. $ appears to be ~ 


a regular 80-acre tract, while the. lots are’ irregular and front upon 


| _ the stream. - The north line of said lots i is coterminous with the South 
line of the 80-acte tract, and said line. ig 160 rods‘in’ length.. The | 


south line of the two lots, being the meander Tine plone: the Sirsa a 


= is considerably: more than 160 rods. » : . 
The act of May 14,1898. (30: Stat,, 409), a as ‘ smendéd ty this ‘net of a oer 

March °3, 1903: (82 Stat., 1028), provides that no-° “entry. shall: be. ws 

allowed. extending | more than: 160 rods along the: shore of any. navi-» 


gable water,, and that: along such shore a ‘space of at least 80 rods — 


- : shall be reserved from. entry between’ all such. claims. ° “The: instruc: a oe 
tions for the administration of the law. provide that’ i in’ determining = = 
_, the extent of the water front of claims abutting on navigable: ‘waters, 
= ahe: measurements shall ‘be. made: along. the meanders ‘of the. ‘Shore: ae 
“See 29 Ts. ‘D., 95; 32 Li. D., 91; 32 L. D., 424, and 39°L. D., 518. : as 
1 “Yow state: ‘that the present case is only one of'a “nunibet. of ther: tae De. 
_. . similar cases, and that no doubt others will be presented inthe ad- = 3. 
poeta Jninistration: of the Jand Jaws. pertaining” to Alaska." _You: ‘further es 


: “lage ie was practicable to Toes’ ‘dlaims abaghitig to actual: ‘shite - os ae i 

_ Jine measurement, as such claims were ‘surveyed as ‘individual claims 
. -without reference to the survey of the adjacent public lands. ‘Theré- oe 
as - fore, when: a’ person applied to enter a tract of land bordering upon. : ee é 
a navigable ‘waters the length’ of shore line could be surveyed and the. Page 
Ee es remaining: portion of. the: acreage adjusted. and surveyed with refer- 
~.. ence'thereto. The Department appreciates the difficulty of. ‘this ‘site 8 
oe - uation. If the shore: frontage were made the controlling feature of a 
os the: surveys, so as to form tracts representing the 160. rods which } may ue 
aoe ‘taken ina body along navigable rater; and: the 80. rods: of a Geel as 


“458°. 11 —vor, 46—9 on 
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‘served’ area, or proportionate parts thereof, the surveys would of - 
necessity depart entirely from the system of surveying townships : 


_ and sections in rectangular form and in cardinal directions and with: - 


_a-view to. uniformity as to the size of surveyed. tracts, which system. : 


was. adopted i in ‘the early history of the nation, and according to 


is which: the. greater. part of the public lands have been disposed of. - . 


~The surveys would thus be. ‘regular with reference to length of shore 

a line, and. irregular in‘ all other respects, which would be just the 8 
_.. reverse. of the. éstablished. system, which results ‘in regular tracts aes 
de generally. and the irregular tract as an exception. ~— 


In. view. of this situation, it is believed entirely: ee to oe : 


_ . _ the principle of approximation i ina manner similar to that employed 7 


7 with reference. to. excess. acreage where, because of. irregularity j in the 


surveys, ‘it’ is not.practicable to confine an entry to the: exact.area. 
allowed. by law without division of a surveyed tract. This rule has’ 
long. been in, force as an administrative remedy... You suggest: a 
similar. rule to meet. the present. difficulty with reference ‘to the 
surveys in. Alaska. along navigable waters. It is believed. that a 
rule as: stated. below. will effect. a Proper adjustment under the law; 
VIBE : 
| In considération of. repplleation toe enter lands ane upon plats 
of public surveys in. Alaska, . abutting upon navigable: waters, the 
restriction of 160. rods along the- shore of. such waters, provided by — 
the act.of May 14, 1898 (30 Stat., 409), as amended: by the act. of. 
| March 8;. 1908 (82 Stat., , 1028), to. which entries are limited, shall be | 
determined: as follows: The length of the water front of a ‘subdivision - 
‘will be. considered. as’ represented. by. the shortest. distance. between. 


the, two: ‘side lines. of the. subdivision, measured from. ‘the. shore 


ee 2 corner ‘nearest the back line. of the tract; and. the. sum. of the dis: 
tances of each subdivision of the application abutting on the waters; _ 
50 determined, shall.be. considered as the total shore length of the 


: aay ——* of et should be allowed. 


“ — application. . Where, as so measured, the excess of. shore length : over . Le i. 
160. rods. is greater. than. the ‘deficiency ‘would. be if an. end: tract. OF. os 


tracts were. eliminated, such tract, or tracts shall be. excluded, -other- _% 


- 7 wise. the application 1 may. be allowed. if in. other respects proper. ae 


This principle shall also be applied. with: reference to the sores 7 


oo of 80:rods. between claims along the shore of such waters. . 


This rule will: be applied only. where the. lands involved are sur- 7 
' yeyed. ‘under. the system. of public surveys. As to. individual surveys, oe 
_ the administrative necessity. for: this rule. does not obtain. and. they 
will be. governed. by. the old rule as set forth i in the case of Shirley ipa 
ay, ‘Philbtick. (89 L.D., 518). Far. 
: You. are, therefore, directed 16 apply. the abone ae to ne present ae 
“case and. any. similar cases. _If no other objection k be found, the AR ee 
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2 ake Bid ane ae: ee eas 
<P a + 


4/0 LA 0 REARS ORR 


_ ne AML laws and provisions delating seclisively to: boa lands't in. the Terri- a: 


-.. tory'of Alaska have been omitted: from this. circular for the reason that. the — oe. 


ao field. 


Alaska coal land ere circular of May 18, 1916, as amended, fully’. covers the ee ee 
| | DuparrMent OF THE In TERIOR, oe ae 
le GrnrraL Lanp. OFrFice, 


Washington, D. C., July 7, 4917. 


The , following: ear land ie relating to the publie: land States, ae 


ge together. with the rules and regulations as now applicable, are here- — . 


with published for the instruction of the local land officers and the | 
information of intending applicants. All rules and regulations in — 


| ponies. herewith heretofore’ issued. under said. laws. are yey abro- oar 


guted. pe. gic 
| PART I aoe | 


‘Time XXXII, ‘Cnapre. Srx, Revise Srairorns,. 


“MINERAL LANDS AND ‘MINING RESOURCES. 


Seo, 2341. ‘Every person above the : agé of cn oe “Entry of coal. - Ss 


-years, who is:a citizen. of the United States,.or. who has Janda, & 3 re 


7 declared his intention to become:such, or. any association 1, v. iG Pp. 607. 
of persons severally qualified as above, shall, upon appli- 


cation to the register of the proper land. office, have:the 
tight to enter, by legal subdivisions, any quantity’ of °. 


a vacant ‘coal lands of the United. States ‘not. otherwise - 


-. appropriated or reserved by competent: authority not 
exceeding’ one hundred and sixty acres to ‘such individual. 


= tion, upon payment. to the receiver of not less. than ten ee 


__ person, er three hundred and twenty acres to such associa- _ o 


x dollars per acre for such lands where the same shall be — < oe et Ss 
. situated more than fifteen miles from:any completed === 


railroad, and. not. less than twenty dollars per acre for — 


- - such lands: as shall be within fifteen miles of such road. - j | e 


,. Sac, 2848. Any person or association of persons sev- Preemption ~ 
© erally qualified, as above provided, who have opened and Ibid 2 ) 
_ improved, or shall hereafter open and improve, any: coal. | = 
_ Inine or mines. upon: the. public lands, and shall be in. 
actual possession: of the same, shall be. entitled ‘to'a 
- preference right of entry, under the preceding section, of: 


Tr the mines so. opened. and improved: Provided, That 


when any association of not less than four. persons, 


~ severally qualified as above’ provided,. ‘shall have ex- 


_ pended not less than five thousand dollars in working and ~~ oe 


_ Improving any such mine or mines, such association: may 


enter. not. exceeding six. hundred and Foy a in- _ | 
cluding such snining. improvements. 7 | | a 
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a Broomp ion “Guer 9349, “AL claims: nden the: foreesding ee 2 


"eae be pre- must be presented to the register. of the proper land ~. 


Sead aye a2 district within sixty days-after the date of actual posses- 


sixty - days, toa 


oy ai ed 8.3." sion and the commencement of improvements ‘on ‘the © - 


~ Tand, by the filing of a declaratory statement therefor; |.” 

_.-* “but: when: the township plat is not on file at the date of 
7 such improvement, filing must be made within sixty. days. 7 
from the receipt of such plat at the district office; and = - 
...-. where the improvements shall have been made prior to - ~ 
the expiration of three months from the third day of | 

. March, eighteen ‘hundred and seventy-three, sixty days. - 


: E . as from the: expiration of such three months shall be allowed - 
= for the filing of. a: declaratory statement; and no sale - 


ea "under the provisions of this section shall be allowed until 


ae 2 the. expiration of six months from. the third day~ of | 
ee cake tee - March, eighteen hundred and seventy-three. | 
‘Only one ‘en- ‘Sec. 2350: The three preceding’ sections shall. be: held 


try allowed, 
| Ibid., s. 4. eto. authorize only..one entry by the same person or - 


association of persons; and no association of persons any | 


-— member of which shall have taken the benefit of such 
_ sections, either as an individual or as a member of any 
other . association, shall enter or hold: any other lands 
under the provisions thereof; and no member of any 
association ‘which shall have. taken the. benefit. of such 
. > sections shall enter or hold any other lands under their 
..” provisions; ‘and all persons claiming under section twenty- 
- three: hundred and forty-eight shall be required’ to prove | 
_s... their respective rights and pay for the lands filed upon — 
within one year from the time prescribed for filing their 


oo - notice, or:to: ine for the land within the required period, 
 the.same- shall @ mabe to entry by any. other auaeed | 


| eg ener 
ere Tora, gC. 2351, In. case: ‘of ‘conflicting claims. ‘upon coal- 
1 8B lands. where the improvements shall be commenced, after — 


respective claims; and upon. failure: to file: the proper > 


the third day. of March; eighteen hundred and seventy- - 
~ three, priority of possession and improvement, followed 


. o a _ - by proper filmg and continued good faith, shall deter-. 


~ , . mine the preference-right. to purchase. “And also-where 


| improvements have already been-made prior to the third” ~_ 
....- day of . March, eighteen’ hundred: and seventy-three, - 
division of the land claimed may be madeby legal sub-_- 
_| divisions, to include, as near as may be,*the valuable. _ 

_ Improvements of. the respective parties. The: Com-  _ 

.. :missioner: of the General. Land’ Office. is. authorized to. 

> Yssue all needful rules and. regulations. for : carrying into 


“4 z effect the provisions of this and the four preceding sec- 
“Rights re. BEd: 2352. Nothing i in the five preceding sections shall 
a ae ‘Tbid., be construed to destroy or impair any rights which may. 
| hundred. and. seventy-three, or to: authorize the sale; of | 
lands valuable for mines of gold, silvery or. pCODp STs one 


_-have.attached prior to the third day of-March, eighteen’ ae 
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RULES AND REGULATIONS. 


=e The gale of coal: lands 3 is provided ps | ae : : 
@. By ordinary cash entry under section 2347; 


(6) By cash entry under a preference right. to Pista re 
2 ~~ acquired. by” compl lance with: the Pees of. section a eS 

2348. oe 
a Coal lands may be entered only. after survey and by eae ies 
Pag legal subdivisions. The lands must be vacant and unap- 
-- propriated coal lands of the United States, unreserved, =. 
~ -  unwithdrawn, and must: contain workable deposits of coal ee ae 
-.. and must not be valuable for mines of gold, silver, orcop=- = 
- per. Lands containing lignites are. ‘included. under the OT eee 
~ term “coal lands.” aio ad 
8. Entry by an individual may Be imade only by a, per- o% 

son above the age of 21 years who is a citizen of the 

United States or has’ declared his intention. to: become eo 
.. guch, and shall not embrace more than 160. acres. Entry - - | 

ee Dye an. association of persons may embrace 320 acres, but > 

_ each person composing the association must be qualified vee 
as inthe case of an individual entryman. A corporation = 
-. is held to be an: association: under’ the provisions: of the . 

4 coal-land law: vs ie 
married woman: may: “malé’ entry if the laws. of the = 
State in which she aj plies permit married women to pur- - - 
—. chase and hold for themselves real estate; but she must 
- make the entry for her own benefit, and notin theinterest = 
... of her husband or any other person, and she will‘bé re- 
quired, in addition:to the other affidavits required herein, - | 


to. show, by: affidavit, whether she is single or married, — ee 


~~ and, if. married, that’ the purchase: price is: furnished from 5 ea’ 
o>. her-own: separate funds in’ which her. husband. has. no ee 2 

ee interest. : a. 

seed, “When an. eeeocation of not less: than’ four persons: os ce eee tal 

ane severally qualified as required in the case of an individual == ss 
~ -entryman, shall have expended: not, less’ than $5,000-in. ~~ 

working ‘and i improving . a mine or mines of: coalupon'the. = 
public lands, such: association may. enter not: exceeding +e re ON 
ae 640 acres,. including: such mining improvements... 0 


(5. But one entry of coal lands by any person or peas pee eat a 


Se ciation: of persons is allowed by the law. No-petson who, 
> and no ‘association any. member of which,:either as.an 

-.. ~ individual or as-a:member of an- association, shallhave iy 
had the ‘benefits of the law may enter: or. hold. any other ~~ 


coal lands thereunder. The. right so to enter or hold-is~ © a 


- exhausted whether an entry. embraces in anyinstancethe © > 
maximum area allowed by the law or less; also by the ac-» 
quisition of a preference: right of. entry. unless sufficient | 
.. eause for the abandonment. thereof: is shown. Assign- 


_ ment of a-preference right of entry under section. 2348; ae ® 


12, 1907. 
- withdrawal act. of June 2 25; 1910: Gi: Stat. L, oe 


6. (a). Cont: withdrawals, ‘and: all. withdrawals under tho - 


—. Revised Statutes, has: not been Tecognized since April eae 


em PABA persion. RELATING TO THE PUBLIC LANDS, . - e Lyon. - 
a amended by the act of Rina 94, iia (37 Stat, Te 497 ), ager 
_ probibit, the allowance of coal filings, applications, and 
entries while the withdrawals are outstanding. No pref- 
erence or other right under the provisions of sections 
-- 9347-9852, inclusive, United. States. Revised: Statutes, 
_. may be initiated or acquired | on withdrawn coal lands or’ ~ 
~- Jand&§ withdrawn under the provisions of said withdrawal 
act, subsequent to their withdrawal and Prior to their ia 
- restoration to coal-land entry. — 3 a. 
(6) An Executive order of withdrawal | is operative im- Fie A 
| mediately at the time it is signed by the President. | fae Oe 
‘(¢) With reference, first, to cases: where qualified per- .. 
- gons or associations of qualified persons legally and in good .~ 
- faith went into possession of and opened and improved 
.. coal mines on the public domain within less than 60. days. 
| preceding the date when the lands upon which such mines 
-- are situated were withdrawn from coal. entry or otherwise © 
_ withdrawn.under said withdrawal act and who have-not 
filed coal declaratory statements; and second, to cases 
_- where qualified persons or associations of qualified persons 
. In good faith filed coal declaratory. statements in. the 
_ proper local land office prior to the date on which the 
lands covered thereby were withdrawn from coal entry 
or. otherwise withdrawn under said withdrawal act and — 
-. who, in consequence of such withdrawal orders, have © 
- thereby. not been permitted to proceed to entry within 
the preference period, it is to. be observed that said with- 


drawal act and. withdrawals made thereunder. make no 


ey provision whatever for the protection of or passing to 
_ patent of any coal-land claim, filing, or application; hence, 
’. . before such persons in said cases; and other similar cases, : 
-... may proceed to obtain title, it will be Beceeenty to: 7 
modify the withdrawal order. —- | 


- In all these cases your procedure will be to. receive, give. 


oo proper serial numbers: to, and suspend the: offered. coal . 
filings or applications. and forward same,‘together with 
_ showing in support thereof, to the. General Land Office, 
by special letter, and your ‘report and recommendation. — 
_. thereon, whereupon said office will consider the same | 
_. . with a view of reporting to the Department the advis- 
ability of recommending that the President modify the —— 
outstanding. withdrawal.order, to the extent of the land. 


involved and only for the. purpose of permitting the | 


specified claimants to proceed to entry. In these cases ~ 
~ such claimants will, if duly qualified and in.the absence of 
other objections, be permitted upon. modification of the - 


withdrawal to purchase at the price existent at the date 


_of the opening and improving of the mine of coal; sub- 
_. ject, of course, and’ in proper -cases, to. the provisions of 
~~ the law with reference to the distance of-the land from. a 
apie completed railroad at date of application and payment, wa 
and upon the further condition that the claimant. ors: ,, 


claimants diligently pit his, a8 or, ‘their claim. to 


oy withdrawn under said act of 


na - of Jan 
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: opti within ‘the time required by law and regilla- : : 2 eee 


pI. tions. 
The showing. i in support of the coal elauipant’s equities 
; “ratist be in. duplicate, under. oath and made by the claim- 
~~ ant ‘and such other individuals | as are personally conver- 
sant with all of the facts in the case; be full and complete 
~ in every particular: and should contain sufficient data to - 
_ enable representatives. of the Government to.confirm the | — 
same by examination. in the field and also enable the — 
proper officers of the: Government: in Washington, D.C, 
_ to determine whether the case made by the claimant or 3 
claimants is such as to entitle him or them to, favorable oat 
/ consideration, as hereinabove set forth, . 
- (dy Information. by means of schedules. or y diagtams, - 
or both, will be furnished registers and receivers by the — 
a Commissioner of the General. Land Office of the price at 


_ which all coal lands in their. respective districts may. be bo ee ae 


entered under the coal-land laws. 


(e) Until the register and receiver at the proper local 


iand office are in receipt of the coal classification and ap- re 


- praisal, (preliminary to which Fe -generally,.the lands are oe 
u 


by said act-of August. 24, 1912, from. coal filings, applica- 


ne 25, 1910, as amended 


tions,. and entries, although occasionally lands are classi- - : 


~ fied without withdrawal,in which case the classification, 


or Classification and appraisal, ‘when made, occupies, so 
_ far as concerns proceedings under the coal-land laws, the. 
same status as lands classified.and appraised after with- 
. drawal), accompanied by notice of the Euecutive order of — 
 - restoration, they are not authorized to allow any .coal:— 
filings, applications or entries for lands covered by Ex- } 
- ecutive withdrawals, and if any .such filings are pre- 
sented | they should be. rej jected outright, subj ect to, ‘the ths 
usual fight of appeal. ee 
-(f)- Lands classified as coal lands, appraised. a re- 
‘stored’ to filing and entry, are, after the. proper local land. 
officers have been duly notified thereof and in the absence" 
of other objection, subject. to sale, under the coal-land law ~~ 
(entry, under nonmineral land-laws of designated. classes, a 
| ds withdrawn or classified as coal lands, or-valuable _ — 
for coal, being permitted at’ any time prior to application 
therefor. under the coal-land laws where the nonmineral 
- entryman makes such entry with a reservation to the 
Government of the title to the coal deposits within the 


- entered ‘premises—see_ Addenda—in: which event the  __ = 


- coal deposits only: may be. entered, provided, always, , 
that such -coal: deposits have then. been. restored to dis- 


position under: the coal- land laws and. the regulations 


“Fe im force), at the appraised (or, if. reappraised, at the. 
_ reappraised price), unless. shown by the applicant to. 


be of such character as to be subject, to entry under 


_° some other law; except, that when lands which were, at a 
the time of appraisal, more than 15 miles from a railroad" 
ae are iBodere within the 1-mile Limit. oh the eee of | 


186° —s«éDECISIONS RELATING TO THE PUBLIC'LANDS, = [vou 


Ps. operation of a new road, all-values:given in the original ie es 


g) All“ public lands,.and the coal deposits therein 


-- gontained, (1) which have been withdrawn and :thereafter =~ 

elassified; only, as coal and restored, (2) which have been 
..... withdrawn and thereafter classified as coal.‘‘price not. 

fixed” and restored, (8) which have.been withdrawn and =. 


“thereafter restored without classification, or, (4) which have — 


~. mentioned in said subdivision Bi Pe pas ) 
_-.- when same are sold under the coal-land laws, not less than 
-- $10 per acre when the land is situated more than 15 miles 


__be reclassified, and that in the event of D 
said evidence within the time specified the application 
propet =" 


_ will be rejected. Such ‘application will be givén proper — 
erec- _ 


serial: numbers and notation thereof made upon 
-.-ords, and when accompanied by the necessary evidence 
| they will be forwarded to the General Land Office, where, — 
ne 7 upon the showing made; and’ such ee ay as may 


4 _ afforded an opportunity to's 


- “never been withdrawn, but which contain workable de- =. 
posits of coal, are, if. vacant, and.otherwise availableand . 
‘so long as such lands are.unaffected by, or embraced with-. 
_ in,.a coal withdrawal or.other withdrawal under said with- 
- . . drawal act, subject to coal filing and entry, unless shown =. © 
_.. by the applicant to be of such character as to besubject = 


~~ As to the lands and the coal deposits therein contained, 
” the price. thereof is, 


té 


from a completed railroad and $20 per acre when the land 


"4g situated within 15 miles of.a completed railroad. When 

... lands lie partly without such limit, the higher price must 

-_. “be paid for each smallest legal subdivision the greater part 

_. of which lies within 15 miles of such railroad. The term 

_. . “completed railroad” .is construed to mean a railroad 

actually constructed, equipped, and operating at the date the 

applicant. filed proper application to purchase and paid 

the price of the land. on d | 

‘from the point on-such. railroad nearest the land applied 
for, and h ! | | es wh 

- cD eine does not show that the BPP 

the RD 


e distance:is to. be calculated 


the facts in each case, including cases where the 
the 15-mile limit, must be shown by the affidavit of the. 
‘applicant, corroborated by the affidavits of. two disinter- — 


_. .es:ed credible persons having actual knowledge thereof. 
_. (hy Lands classified as non-coal are prima face non-coal 


in character. © You will advise any person 


lara | will advise ‘any ) Presenting an 
application under the coal-land laws for lands 


nd classified as: 


_ non-coal that he will be allowed ‘30 days in which to sub- 
“mit evidence, consisting preferably of the sworn state- — 
* ments of experts or practical’miners, that. the land is in» 


fact coal in character, together with an. application thatit — | 


emed proper, the land is classified as coal land, the a 


--coal-land application will be returned for allowance in the = 
- absence of other objection. If reclassification be denied,  —— 
‘the applicant may, within 30 days from receipt of notice, 

_ appeal or apply for a hearing, at which hearing he willbe 

: show: that the classification is - 


os 5 * cS @ 
. . : 


appraise shall be doubled by the register and receiver. _ aie 


aised land is within - 


ailure to furnish. — 


... Upon one who: opens. an 


ages for the trespass committed: oe 
-... As to-the circumstances under which nonmineral entry- 
men may, of right, use; for domestic purposes, upon the _ 


improper, in which event he must.assume the burden of 
- proof. If he should fail to apply for a hearing within the — - 
time allowed, or. to appeal, his application to. enter or file — 

a will be finally rejected. ee ee ee 
_. «. @) Inso far as any of the preceding subdivisions of this. 
_. paragraph relate to.the selling price of the land under the: ~ 

-. coal-land laws, they are to be considered and observed in. 
~-. connection with what is hereinafter set forth in paragraph 


- 18 of these regulations. . 


.%.-A preference right. of. entry accrues. onh - where-a_ 


|. person or. association: of persons, severally qualified, have _ 
_ public lands and shall. be in actual possession thereof and 
not. by the filing of a declaratory-statement.. A perfunc- — 
_ tory compliance with the law in this respect will not 
suffice, but a mine or-mines of coal must: be infact opened 
and improved on the land claimed. The statute clearly — 


contemplates the actual opening of a mine of coal and 


its improvement as such. Substantial steps, taken-in. 


a ae 


- producing coal mine are. essential. What specific work ~_ 


or -workings: constitute. the opening of. a mine, or: what” eee 


accomplishes: the improvement of a mine when opened, _ 
‘can be laid down. Each case-as it arises must be deter- 


mined upon the facts disclosed; but, work,merelyfor pros- 


- -pecting. 


| urposes, does not.meet. the requirements of the 
coal-lan 


_ Thore is no authority under which » coal mine upon 
_. public lands, entry not-havig been made, may be worked . 
- ‘and. operated for profit and sale of the coal, or beyond the — 


0 ee oving of the mine as a condition prece- 
erence oe uae -gection 2348 of the. 


~ dent to a pretere ur 10D. ts | 
Revised Statutes. . A violation of the law in this regard 


“may subject. the offending party to an action for dam- 


entered land, deposits of « 
States, see the statutes in the Addenda:.  - 


_ . To preserve a preference right of entry specifiedin the 
_ statute the person or association of persons having ac- 
- quired the same must present to the register of the proper - 
 Jand district, within sixty days from the date of actual 
- possession: and commencement of improvements upon 
- the land, a declaratory statement therefor in all-cases — 
_. where the township. plat has been filed. When the — 
-. township plat.is not-on file at the date of such improve- 


J improves.a coal mine upon the ==” 


eposits of coal belonging to the United === 


_ within sixty days from the receipt. of such plat. at the 


_ district-land office. [See, in this connection, paragraph os 


6, subdivisions (a) and (¢).] 


_ the sale of. coa 


_ presented to the register: » 
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\ 


wee any time prior to the issuance of patent protest _ 


may be filed against the patenting of the land applied 
for, upon any ground tending to show that the applicant — 


has failed to comply with the law in any matter essential — : 


-to a valid entry under the: patent proces or upon | 
any other ground sufficient to-deny th 


1e issuance of patent. 
. Protests filed will be received and acted upon by the — 


Jocal officers. in. accordance with. the Rules: of Practice” _ 
and such rules will, as far.as applicable, govern all cases 
—and proceedings arising under the statutes providing for 

i lands. and deposits of coal.. Government — 


protests: in connection with coal claims in Forest Reserves — 


- will be governed by the provisions of the joint regula- 


tions of September 4, 1915 (44 L. D., 360), and amend- — 


| FEES OF REGISTERS AND RECEIVERS. . 


~~ 9, In Arizona, California, Colorado, Idaho, Montana, © 
_ Nevada, New Mexico, Oregon, Utah, onan _and 
-- Wyoming, registers and receivers are allowed by law a 
fee of $3-for. each coal-land declaratory statement ‘filed. 


- In Arkansas, North Dakota; and South Dakota, regis- 


ters and-receivers are allowed by law a fee of $2 for each — 


coal-land declaratory statement filed. — 


_. Declaratory statement fees'are earned irrespective. of © 
the action taken upon the declaratory statement. 


_ Each applicant must, at the time he presents his appli- 
cation to purchase, either in the exercise of a preference | 


= right. or otherwise than in the exercise of a preference 


right, deposit with the receiver a filing fee of $10, 
When it ht to. purchase otherwise than i 


7 the exercise of a preference right the party will himself - 
_ make oath to the following application, which must. be 


_. hereby apply; under the provisions of the Revised _ 


3 








- Statutes of the United States relating to the sale of coal lands of the 


United States, to purchase the —— quarter of section ——, in town- 








ship —— of range ——, in the-district of lands:subject to sale at the | 
— jand office at ———, and containing —~—~ acres; and.I solemnly swear _ 





_. that no portion of said tract is in the possession of any other party or — 
parties who has or have commenced improvements thereon for the « 
—' development of coal; that I am twenty-one years of age;a citizen of - ~ 
- the United States (or have declared my intention to become. a citizen _ 
of the United States), and have never held, except ———-+- or purchased | 
any lands under said act, either as an individual or asa member ofan 


association; ‘that I make this application in good’ faith for my. own 
benefit, and not, directly: or indirectly, in whole or in part, in behalf 


_ of any other person or persons whomsoever; and I do further swear that = 
Tam well acquainted with the character of said described land, and with = 
each and every legal subdivision thereof; that my knowledge of said 


Jand is such as:to enable me to testify understandingly with regard 


thereto; that said land contains workable-:deposits of coal; that there‘is 
_. not to my knowledge within the limits thereof any valuable vein or 
., lode of quartz or other rock in place bearizig gold, silver, 


Wing or-copper,and | > 
that there is not within the limits of said land, to my knowle ge, any 


_ valuable deposit of gold, silver, or:copper.. So helpme God. =” 
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substantially : as | fo lows: 3 








a the exercise of a pales right, under the provisions of the. Revised 


_. Statutes of the United States relating to the sale of the coal Jands of | 








the United: States, the —— quarter. of section.——— of township - 


of range ———, in the district of the lands. subject to sale at the dis- 7 
trict land office at: Pe 
-. years of age and a citizen of the United States (or have declared: my, * 7S 

Intention to become a citizen of the United States); that I have never, _ 
either as an.individual or as a: member of an association, held, except re poh hdees © 

———. or purchased any coal. lands under the aforesaid provisions: AS eh 

“OF the Revised Statutes; that I was in possession: of, and commenced _ a 

. improvements on, said tract on the —— day of - 4 

. and have ever. since remained ‘in actual possession continuoualy; that 





- and I do. solemnly swear that’ I am 





D. 19—, 





I-have opened and improved. a valuable mine. of. coal thereon, and 


have expended in labor-and improvements.on said mine the sum of | 





dollars, the labor and improvements being as follows: (Here 


describe the nature’ and character of the improvements); and I .do.. 
furthermore solemnly swear that I am well acquainted with ‘the char-. 
acter of said described land and with each and every legal subdivision. — 

. thereof; that my knowledge of said land is such as to enable me to testify _ 

; understandingly with regard thereto; that. there is not, to my knowl- _ 
edge, within the limits thereof any valuable. vein or lode of quartz or 

: other rock in. place bearing gold, silver, or copper, and that there is 
not within the limits of said land to my knowledge, any valuable de- 


posit, of gold, silver, or copper. ‘Bo help me God." 


12. One. year from and after the eo ot “he 7 
period allowed for filing the declaratory statement is sven > 
oca 


within which to make proof.and payers but the 
officers will allow no ‘party to ma 


Sp Rear on their records as claimants to the same tract. 


o notice will be given to_ parties. whose declaratory aa 


statements have expired by limitation under the law. 
13. A claimant who has’ ailed'to file declaratory. state- 


“ment within the 60- day period may, in the absence of 
‘intervening adverse rights in, or disposition of, the land 
_ involved, file declaratory statement at any time. subse- — 
- quent to such period and within the ensuing year, but'a 
declarant will not be permitted to exercise a: preference “4 
~ right: of. purchase: after the ‘expiration of the pay, 


ie : pond. 


. register: 








the United States, the: preference right to’ purchase the ——— quarter 


of section ——,. in township —— of range ——, subject to. sale at the 
, hereby apply. to ptirchase and enter the | 
same; and T do. solemnly swear that I have not hitherto held, except. 

or purchased,. either as an individual or asa member of an - 
7 association, any. coal. lands under the aforesaid provisions. of the: law;- 
that I have expended in developing coal mines on said tract, in labor 
dollars, the nature of such i m- | 
; that Tam now intheactual 
porsoaten of. said. mines, and make the entry in. good: faith: for. my own a 


. district land office: at - 











and improvements, the sum of: 
provements being as follows: 








‘do. ieebe declar my intention ‘to purchase, in 


e final proof and pay- go 
ment except on special written notice to all others who 


tae t's: ‘When it i is ‘sought to purchase, j in the. exercise “of a ; 
- preference right, the applicant, must himself make the 
a ollowing . a idavit, whieh: must be. eae to the e 


ere | — 7 " cJaiming, Saude’ the provisions: of the: Revised ? 
a Statutes of the United States relating to the sale of the coal.lands of - 


| “A, Where. a preference: right of entry is sought: to be : - | 
ered the required declaratory: statement maust. be 2 


oe benefit, and not, findcty or indirectly, in. whale or in paris in. ca : . : 
- of amy person or persons whomsoever; and I do ‘furthermore’ swear. 0 
-. that I-am well acquainted ‘with the character of said described land, ~~ - 
_ and with each and every legal subdivision thereof; that my knowledge Be etd 
” ef said land is such as to enable. me to. testify understandingly with - 
_ regard thereto; that said land contains. workable deposits of coal; that 
there is not, to my knowledge, within the limits thereof any valuable oe 
> vein or lode of quartz or other. rock in place bearing gold, silver, or. 
copper, and that there is not within-the:limits of said land, to. my Se, ae 
_ knowledge, ay valuable deposits, of poles silver, or. OPE So noe ae ses 
: oa Géd-* 3 ee. 
IBA Where purchase aad catty wither j in “the ¢ exercise. oa 
%% of a preference’ right: or otherwise, is made by. apn assoO- 
_. -Giation, each. member. thereof. maust. subscribe and. swear 
- tothe. application or affidavit, the necessary changes be- 
ea e to cover the joint possession and expenditure 2 
and the. patna and entry in their joint interest. 


- ing ma 
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16. Each application, declaratory statement, and affi- 


davit, forms whereof are given above, must. be verified 


Necessary changes should he nindes in ‘the. ‘application: 


- before. the register or receiver or some officer authorized - 

-by law’ to administer oaths in ‘the land district wherein 
the lands involved are. situate. e mondment of aa 
29, 1908, 36 L. D. , 368.) . 


; declaratory statement, affidavit and sworn statement — 


where‘it is sought to. acquire possession of or title to the. 


- or de osits. only. 
So Spon the ‘filing of an. application to’ -purdhiase seal | 
a lands under the provisions 0 
me applicant will be ‘required, at his own expense, to publish — 
- & notice of said’ application in-a eueiaa na nearest the 
 Jands, tobe designated by the register, 
thirty days, during which time a similar notice must be © 
posted in the local: land office and ina conspicuous place — 
_,. on- the land: - The notice should describe the land a plied 
for and state that the purpose thereof 1s to allow all per- 
sons claiming the land applied for, or desiring: to eae : 
- that the appl icant’s coal entry should not be allowed for 
-. . any’ reason, an. opportunity to file” ‘objections with: the : 
0 local land officers: Gi 
-. .° Publication. must be ‘made: ‘sufficiently : in ndvaice: Os wre 
sotkek. - permit entry within the year specified by the statute. 
a “has se has. been received: no. a 
other: person will be permitted: to file on the land'em-- 
. _ braced: therein. under any public-land law: until’ such hee 
| pppeeton shall have been ally. disposed of adverse to ¥ 


paragraphs 10. or 14 the 


After an application to purcha 


e applicant.. - 


_ Notations. should. be inside! upon ‘the tract ‘books and. - 
my ‘other records of the local land offices of the filing of all 
coal declaratory statements. and applications to pure. 
_ ‘ehase under the-coal-land: law, and said coal. declaratory nee wate 
_ statements and applications to purchase should be prop- 
- erly indorsed’ so as to show. the ‘date of filing,the fling 
_ fees and purchase money paid. All such.coal déclarae* > 
tory statements. and applications to: purchase, except 
oie rejected uueppened coal declaratory: Blavemante: and. oe 


or a period of. — 


fa 


oe final 


noe a on "DECISIONS RELATING TO: THE PUBLIC TANDS. 


: Sita £0. punehace. should: also: be: noted upon’ ‘the 2 ee 
. _ tract, books of the General Land Office. - | 


The local land officers will forward with the returns for: eee 


7 oboe which the seri 18: filed, or for the ns in n which ae = ee Bae Co 
the time allowed for appeal expires... There must be at- - 


oe Seach: month ::all coaldeclaratory statements and applicae = == 

_. tions to purchase: received: by them during’ the: month, 8) 3 8 3 
___.. whether protested or not, unless the « same are ies jected or i. 
we fe es) ended: sd ce them. a 


--tached “to: each rejected : coal declaratory: statement or - a ee 
| application to.purchase’a ‘rejection slip” (Form 4-659), 


or. cory of notice of rejection, properly signed, and the ._- 
sposition must be: plainly noted on such rejection tt, 
slip; or-copy of notice of rejection, before the papers are 


, transmitted with’ the monthly Said together with, all a a eee 


_- proofs of service. 


‘Except as. otherwise provided. for i in these regulations, ieee | 
--guspen ed: coal declaratory. statements and: applications — a 
to: purchase must be. forwarded with the returns. for the 
~ month during: whieh. the suspension was removed. . Pag 
When. proper application. to purchase .coal land, %, 
whether. at. private’ entry under section 2347,. Revised e 
Statutes, or in the exercise of a preference. right: under 
section 2348, Revised: Statutes, is filed and is not, for 
“any: reason, rejected or: ‘suspended by the local tand. off- 
. cers; the register’ will; at the.time such application to pur- 
chase is filed, prepare the proper notices for publication 
and forward copy: thereof.to the Chief of Field Division — 


--or the proper forest: officer, if the lands are im a national a 
- forest, and to-the State, if in a school section. The regis- = 


: ter and receiver. will thereafter. forward. the application 
to. purchase, indorsed so as to show. the date :of filing 


sand the*amount of filing fee paid,-with the returns for. 


the:month in which the application to purchase was filed, *~ i ae S 


| together: with: their. written. report as: to: the. amount,. if mc a . = 


a any,. of: purchase’ money paid: (see 41. L. D., 417); and: as 


to the action. taken by them with. reference to-publica~ ao ee 


-... -tion of notice, delivermg” copy of same ‘to the. Chief ’ of 3 
Wield Division and other. parties entitled. to such copy. © : 


-When-the proofs :are completed: they: must: forward: ‘the © 3 oa oe 


i. 7 _ same‘as. provided: by Circular.No.°105, as amended. . 


Contests should be duly noted: ‘upon the records as re- nea | 


| quired by the circular of August 4, 1910 (39 L. D:, 150- ee oes 


aa ~The ‘re; ister ‘and receiver will promptly: report re ‘tha. fo 
ee een wand Office, with appropriate. recommendation, 9 © 


~~ all-coal-land applications wherein:proof. and payment are 
-- not-made within the time: required. 

a Hon, amended para graph. 18. TO SA roe ce 
“18. After the 30 days’ period of news aper- publication... ee eee 
Tae has expired the claimant will: furnish : om t © ottieg, af". iene Ter Sake 


‘See, in this. eonnec-” ee 


~_ publication a. sworn ‘statement. (including an attached — 
copy of the published’ notice): that the notice: was: pub- — 
oo ed-for the required period, giving the first. and last . — 
date of such:publication, and. his own affidavit, or that — 
—.. of some. credible , 
~ the fact; showing - 


_., Applicants to purchase under: section 2347 of the Re- 
vised Statutes may at.their option pay for the land at the ~ 
time of filing their applications to purchase, or at any 
time thereafter, up to 15 days from and after receipt of = 
notice from the register and receiver, as hereinbefore pro- oe 
_ vided. . ‘The price ‘to be paid will be that existent at 
_. of. actual payment of the purchase money by the appli-' 
. -¢ants: tothe register. and receiver, anda subsequent ~~ 
. . Inerease.in the price will not affect their right to complete _ 
.... the applications,:if proceedings be diligently: prosecuted 
at time of filing ap penne to purchase, but'are deferred 
- an Increase in valuation has o¢curred. — - 
’ subsequent ‘to. application. to purchase, but before the _ 


toa later date, an 
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° 


ee personal knowledge of — 


fsibsdmeaargs will be required within 30 days after the 
iration:-of the period of 


after receipt of report:of chief of field division, as required __ 
-.. in paragraphs 5 and 6 of circular approved April 24,1907, . 
. .the register and receiver will examine the proofs:'submit- 
ted, and if all be found regular and the application.allow- ._—~ 
- able will, by registered mail or personal service, so-notify 
the applicant in writing, requiring him, within 15 days 
from receipt of notice of such allowance, to make pay-.  _ 
-. ment of the purchase money unless it has theretofore been 
made. -Should the specified proofs.and purchase money . 
‘be not furnished and tendered within the time prescribed, 
the: local. officers will reject the application .subject to. ~ 


appeal. In the exercise of a preference right of purchase, : 
the publication and: posting of notice should be completed 


and the proof thereof file "within the year fixed by the. _ ' 


‘applicants’ will in all such cases.be required.to pay the = 
new or higher price... 8 oe ee ee eg | 


4 


_.+-.The foregoing is not applicable to coal-land claimants 
_- who. have initiated: claims under section 2348 of the | 
_ Revised. Statutes; by the opening and improving of.a mine ~ 
of coal.on public land, and who have diligently prosecuted __ 
_ their claims to completion,.as required by the law and — 
.. regulations. ..Such claimants. will be required to pay the _ 
- price fixed and. existent. at the time of the initiation of 


_ spicuously posted upon the land sought to be patented = 
-duting' said 30 days’ publication, giving the dates. The — 
register shall certify to the fact that the notice was posted -— 
_ in his office for the full period of 30 days, the certificate 
_ to state distinctly when such posting was done and how 
— long continued, giving the dates. Be oe. ee 


“ ex 1 newspaper publication.to fur- 
. me the proofs specified im this paragraph, whereupon, and 


ate 


S ae : DECISIONS RELATING TO THE PUBLIC LANDS. 7” 


= ‘their claims. ‘(As atnended December 30, 1912, 41 EL, D, Se 
| “When ‘the ‘purchase: price: is. paid he receiver ° - will ine 
deposit the same to.his official credit as “Trust Funds”. 


(Unearned Moneys). and ‘the same ans be held — a ae 


al and applied or returned: : - 
19. Of the following forms, the « one ap ropriate, to the: 
: sections of the Revised Statutes: under which application: — 
is made should :be used for eee. of. notices fas 


| : application: to. enter coal. lan AST ae 
og “(amen ament of July 8, 1912, 41D, 10, 301). a 
| Notice for publication, 

COAL. ENTRY. 


"ee: 2347, R: 8) 


EY 





~ LAnp p Ores, 








“Notice is hereby given rie of - 


, State of - 

















should file their affidavits of protest in this office during the 30-day 


. period of publication immediately following the first Pee issue Of 


- this notice, Aaa laced the Speen ayy, be allowed... 








— “y Register. - 
- Notie for publication, | 

| COAL. ENTRY, a 

| |e 2348-2852, B.S. ) 


Lawn > Orrice, _ 





























, 19—. 
Notice is eae given. that - of - 
, State of ———, who, on. the: a aay of - 3 1, filed . 
in this office his coal. declaratory atatement: for the - of section Be 
No. , township No. -—, range No. ——, has this day filed in. 





‘this office his application to’ purchase said land under the Provisions , ae 7 


: sections 2348 to 2352, United States Revised Statutes. 


Any and all persons en! adversely the lands described, or desir- oe 
| e entry thereof by the applicant, should... 
_ file their affidavits of protest in this office during the 30- day period of . 
wae peeden geet elorine the first tical issue of this. notice. 


ing to object for any reason to t 








+ Register. - 


« The. necessary panes. should be madé i in the. fiotice. - : oes 
in all cases ‘where the coal. deposits only: are ‘sought to be ve 


: entered. 


—. 20. An a plication for ‘cash ent will be ‘subject to 

ee any valid applica right which ceney 

»., same land pursuant to section 2348, Revised Statutes. = 
a ele Qualified persons or, associations who are lawfully  « 

in possession of tracts. of coal lands which are still unsur-~ - 


, = oe 
3 ——, , county of 

, has this day filed j in “this office his application — 

to purchase, under. the provisions GE section 2347, U. S. Revised Stat-— 

. utes, the —— of section No. ——, townshij No, pans , Tange No.——-. 

| Any. and all persons claiming adversely the. lands described, or. _ 

desiring to object for any reason to the entry thereof by the applicant, | 


ave attached to the: bade 


—, ‘county of 


_ veyed may, under sections 2401, 2402, and 2403, Revised = 


Statutes, as amended: by the act of August 20, 1894, oe 


| apply to 0 thie. Surveyor-general for the Survey . the town- eee 


a ms General Lan 
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ship or. “townships, ¢ or portions theteof,: aielie the 
-..- Jands claimed, to be specified as nearly as practicable: 
> > Hach such: application must be: accompanied t y the affi- 
_ davit of the: applicant or: -applicants, duly: ‘corroborated 
by at least two competent persons, setting forth the quali- 
fications of the former as claimant ‘or claimants. of the 
_- ‘land, the facts constituting their possession, the charac- 
ter of the: land, and such«other facts in- the: case as ate. 
~ essential :in. that. connection. If the surveyor-general - 


approves the. sn tice he will thereupon transmit‘it.to: 
Otiies with the affidavits and his report. ne 
fe Char TALLMAN, — 7 
- Commissioner. 
| Approved: . | : 
© ALEXANDER T. VoonteaNa, neh et 
ee af ist Assistant Ke certary., 
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: ADD EN DA. : 


_ Acts. oF CONGRESS PASSED SUBSEQUENT TO THE | REVISED | 
os STATUTES. | 


(Aes aren 8, | 909, 85 Stat. L., , Bhd. ) | 
An Act For the protection of the surface rights of entrymen. : - . 


Be tt enacted by the Senate and House of Representatives. ¥ Pubic lands we 


of the United States of America in Congress assembted, That entries on Ee | 


. any person. who has: in. good. faith located, selected, OF deemed nonmin-_ 


entered under the nonmineral land laws of the United. eral.’ 


-. States any lands which subsequently are classified, coal “rights, to 


United 8 
claimed, or reported as being valuable for coal, may, if Disposal aces 


he shall so elect, and upon making satisfactory proof of coal Aisi gals 
compliance with the. laws. under which such: lands are of surface. a 


Preservation of - 


claimed, receive a patent therefor, which shall contain a Domestic use i, 


reservatiort to the United States of all coal in said lands, ° 
and the right to prospect for, mine, and remove the'same. tryman. 
- The coal deposits in such lands shall be subject to dis- — ; 
posal by the United States in accordance with the pro-. 
- visions of the coal-land laws in force at the time of such = 
disposal, but no person shall enter upon said lands to:pros- 
_- pect for, or mine afd remove.coal therefrom, without pre-._ 
vious” consent of the owner under such patent, except 
: on such conditions as to security: for. and’ payment, of 
| ‘damages to such owner. caused thereby as. may be 
adaaranined by a court of competent jurisdiction: Pro- — 
vided, That. the owner under such patent shall have the 
- right. to mine coal for use on the land for domestic pur-_ 
- poses prior to the. disposal by the United States: of the . 
coal deposit: Provided further, That nothing herein .con-__ a 
tained. shall be held to affect or abridge the right.of any — co 


~ locator, selector, or entryman to a hearing for the purpose. 


~ of determining the character of the land located, selected,.. 
- or entered by him. Such locator, selector or entryman. 


_ who has heretofore made or shall hereafter make final, 


proof showing: good. faith and satisfactory. compliance : 


hs with the law under which his land is claimed shall be . 


entitled to a patent without reservation unless at’ the ~ 
time of such finel proof and entry it: shall be shown » that Nae 
| the land J is. chiefly valuable for coal.. , : 


(Act June 22, if 910, 86 Stat. To. 588. 
An Act To provide for agricultural entries on coal lands.: 
_ Be it enacted by the Senate and House of epee 4 Buble lands, 7 
of the United States of America in Congress assembled, That coal. iands. 


ericulturalen- 


coal. : au 
Rights of. en: ee” 


fon and after the Sree of this Act unreserved public erie Or sae 3 © 


lands of the United States exclusive of Alaska which haye * allowed. 
ia 4587° —1i—vor 46—10 : a 
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| pore sec, 2290, heen withdrawn or classified as-coal lands, or are valuable e 
Vol. 19, p-to7. for coal, shall be subject to appropriate entry under the. 
Fa: Vol. 30°. 388, homestead laws by actual settlers only, the desert-land _ 
pect ete. to toa Law, to‘selection under section four of the Act approved — 
reserved. = August eighteenth, eighteen hundred and: ninety-four, 
“gquimit and con- 1 own. a, 3 
. ditions...  Known-as t eet : : 7 
Vol. 3, P. 689- anproved June seventeenth, nineteen hundred and two, 
known as the Reclamation Act, whenever such entry, © 
~ selection, or withdrawal shall be made.with a view of 


e Carey Act, and to withdrawal under the Ac} a 


obtaining or passing title, with a reservation to the 


- United States of the coal in such lands. and of the right to © 
... prospect for, mine, and remove the same. But no desert. 
_.. entry made under the provisions of this Act shall contain 
_.. more than one hundred and sixty acres, and all homestead 
' - » entries made hereunder shall be subject:-to the conditions, 
as to residence ‘and cultivation, of entries under the Act 
-\.. - approved February. nineteenth, nmeteen hundred. and‘. 
+ nine, entitled ‘An ‘Act to provide for an enlarged home- 
__, Proviso. gtead:”’ Provided, That those who have initiated non- — - 
| -_.. ‘mineral entries, selections, or locations in good faith, prior — 
> to the passage of this Act, on lands withdrawn or classified - 
preseerentries,  @8 coal lands may perfect the same under the provisions 
of the-laws under thi : 

7 _ receive the limited patent provided for in this Act. 
otapPlications to ~Smo. 2. That any person desirmg to make entry under 
entry. the homestead laws or the desert-land law, any State 

desiring to make selection under section four of the Act of 
- August eighteenth, eighteen hundred and ninety-four, 
known as the Carey Act, and the Secretary of the Interior » 


ch said entries were made, but'shall — . 


in withdrawing under the Reclamation Act lands classified _ | 


as coal lands, or valuable for coal, with a view of securing 
or passing title to the same‘m accordance with the pro- 
visions: of eaid Acts, shall.state in‘ the application for 
entry, selection, or notice of withdrawal that the same is 
made in accordance with and subject to the provisions 
eee. and reservations of this Act. © 
-—glttents 12,2 - Sno. 3. That upon satisfactory proof of full compliance 
| ~ with the provisions of the laws‘under which entry is made, 

- and-of this:Act, the entryman shall be entitled to a patent 
to the land entered by him, which patent shall contain a 
reservation to the United States of all the coal in the © 
lands so patented; together with the right to prospect for, 


me, ‘and remove the same: The coal deposits in such . 


— agpoatis.“" Jands shall be subject to disposal by the United States in 


_ accordance with the provisions of the coal-land laws in 


_. force at the time of such disposal. Any person ‘qualified ' 


~. to acquire coal deposits or the right to mine.and remove — 
_ the coal under the laws of the United States shall have 
~~ . the right, at all times, to enter upon the lands selected, 


_entered, or patented, as provided by this Act, forthe pur-. | 


-“pectingete.°” pose of prospecting for coal thereon upon the approval by 


othe Secretary of the Interior of a bond-or undertaking: to as 
be-filed with:him as security for the payment of all dam- _ 


ages to the crops. and.improvements on such lands by 


rd f Ae > 5 ; : Ta 
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reason 1 éf uch srosmectnie® Any person who has apiece 


- from the United States the coal deposits in any such.land, 


of the coal deposits: Provided. further, Fhat-nothing — 


or the right to mine or remove the same, may reenter and . 
occupy.so much of the surface thereof as may be required 
_ for all purposes reasonably incident to the mining and 
removal of the coal therefrom, and mine. and remove the oe 
coal, upon payment of the damages caused thereby to the ame cla 

owner thereof, or upon giving a good and sufficient bon nee 

- Or undertaking i in an action stituted in any competent ==... 

court to ascertain and fix said damages: Provided, That. Aa do 

the owner under such limited patent shall have the right mestie use. : 

_to mine coal for use upon the land for domestic purposes 
at any time prior to the disposal by the United. Siaies: or 


herein contained shall be held to deny or abridge the right _ 
to present. and have prompt consideration of applications — 


to. jocate, enter, or select, under. the land laws: of the 


United States, Jands_ which-have been classified as coal _ Right. eau 
lands with a view of disproving such classification and coal elassifi- 


beats a patent without reservation. | 
| - Acts supplementing the above act of J une 22, 191 0. 


The act approved April 23, 1912 (37. Stat., 90), opening car: 
coal lands in Alabama to agricultural entry, Teserving to. - 
the United States the title.to the coal deposits in ‘the -— 
land. For aria of March. 24, 1912, under said act, - 
see 41 L. D., | | 
The act aes April 30; 1912 (7 Stat. , 105), rela- | 
‘tive to disposal of lands to States, and as ‘to isolated ~~ 
tracts, where thé title to the coal in the land is-reserved — | 
to the United States. See instructions of May 24,1912 — | 
(41° L. D., 30) January 11,.1915. (43 L. D., “491), and as 
June 4, 1912. (41 L. D.,, 89), thereunder. © a 
The act aj yproved ‘August. 8, 1914 88 Stat., -681),: per- i 
7 taining: ‘to the disposition, where the entryman reserves 
—to-the Government the title to the coal in the land, of 


certain coal lands within the ceded portion of the Fort 


Berthold Indian Reservation i in Nort Dakota, and-also:. @ 
_ a coal deposits. _ _ 


(Act June %, 1910, 36 Stat. ‘t 842). 


7 An Act To authorize the President of the United States to make with: 
—. -drawals: of ‘public lands in certain cases. % 


Be it : anastad: by the Senate and House of Ropes. Pablielands, 


. Temporary | 
tives of the United States of America in. Congress assem- withdrawals by. 
President for 


_ bled, That the President may, at any time in his discre- power sites, ir- : 


| tion, temporarily . withdraw from settlement, location, #8 aa aD a 


zed, 
sale, or.entry any’ of the’ public lands of the- United” 
States, including the District of Alaska, and reserve the . 
same for water-power sites, irrigation, classification OL, ovis es 
lands, or other ‘public: purposes to. be specified .in- the 
’ orders of withdrawals, and Suen withdrawals or Teserva- 
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tions shall remain in force until revoked by him. or by an ~~ 
_act of Congress. 


M 
rights continued. 


Src. 2.1 That all lands withdrawn. under the provisions _ 
” of this act shall at all times be open to exploration, dis-. 


covery, occupation, and derek under the mining laws. _ 


"pxceptions. of the United States, so far as the same apply to minerals. 
: other than coal, oil, gas, and phosphates: Provided, That 


» Provisos. a 
og te rights of any person who, at the date of any order of 


Rights of withdrawal beretofore or hereafter made, .is a bona fide . 


bona, fide oil or 
gas claimants. occupant or claimant of oil or gas ee lands, and who, 


_ at-such date, is in diligent prosecution of work leading to 
_ discovery of oil or gas, shall not be affected or impaired 
a. ni such order, so long as such occupant or claimant shall 
oe °f continue in diligent ete of said work: And pro- — 
ee and ed Further, That this act shall not be construed as a 
,3 _. recognition, abridgment, or. enlargement of any asserted 
_ rights or claims initiated upon any oil or gas bearing 
aa lands: after any withdrawal of such lands made prior to | 
ae 0 meste tead, the. peace of this act: And provided further, That there 
meiits excepted. “shall be excepted from the force and effect of any with- 
drawal made under the provisions of this act all lands | 


> which are, on the. date of such withdrawal, embraced in _ 


any lawful homestead or desert-land. entry theretofore 
made, or upon which any valid settlement has been made 
and is at said date being maintained and perfected pur- 
suant to law; but the terms of this-proviso shall not con- : 
tinue to. apply to any particular tract of land unless the 
~ entryman or settler shall continue to comply with. the 
law, under which the entry or settlement was made:- And 


: Restriction sh providelt further, That hereafter no forest reserve shall: 
on. new 
reserves. 
fore created within the limits of the States of Oregon, 
Report of Washington, Idaho, Montana, Colorado, or ‘Wyoming, 
withdrawals to . 
_ Congress. except by act of Congress. a. 
gee sronsiah Src. 3.. That the Secretary of the Intorior shall re ort 
June 10all such withdrawals to Congress ‘at the beginning of its 


a fa ee re 8H next el session: after the date of the withdrawals. . 


(Act December 29, 1 91 6, 39 Stat. oA , 862.) ° 


An Act To provide for rstock-raising homesteads, and for other pus 5: : 
| _-poses. . | 


Beit nae by ie s enate and Hoise of Representatives - 
ge the United States of Anee m ue saa a 


ee . | ae. 9. That all entries nen and patents setled oe - 
“served. me “ the provisions of.this act shall ‘be su 


- areservation to the United States of all the coal and other 


created, nor shall any additions be made to one hereto- ©. - 


ect to and contain . 


minerals in the lands so entered and patented, together 


. with the right. to belted for, mine, and remove the | 
' Disposal - ; ‘um game. ‘The coal and other mineral deposits in such lands: 
er mining Jaws. "shall be subject to disposal by the United States in ac- 


3 See. 2-of the above act was amended by act of ‘August 24, 1912 (37 Stat., 4 to to per. — 
mit ) nals oul. location, anid purchase of withdrawn lands. containing metalliferous: 
minerals only. (See, i in this connection, circular of: October 21, 1912, avd L. D. y 345.) 
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 -eordance with the provisions of the coal and mineral 


land laws in‘ force at the time: of such’ disposal. Any Locating and 


oe ae a el ene: os j . _prospecting al- | 
person qualified to. locate and. enter the coal or other lowed. : 


toineral-deposits, or having the right to mine and remove 
- the'same under the laws of the United States, shall have 
the right at all. times to enter upon the lands entered or 
patented,.as provided by this act, for the purpose of pros-. 
pecting for coal or other mineral therein, provided he shall . 
not injure, damage, or destroy the permanent improve-. 
- ments of the entryman or'patentee, ard shall be liable to - 
and shall compensate the entryman: or patentee for all: - 
damages to the crops on such lands by reason of such 
rospecting. Any person who ‘has acquired from the § _ 
nited States the coal or other mineral deposits in any ©. 
~ such land, or the right to mine and remove the same, may _ gurtoce éntries- - 
_ reenter and occupy so much of the surface thereof as may Discs permitted, 
be required for all purposes reasonably incidént’to the” = 
“ mining or removal of the coal. or other minerals, first, conditions, - 
upon securing the written consent or waiver of the home--- 
stead entryman or patentee; second, upon paymentofthe ..... 
damages to crops or other tangible improvements to the. =. 
- . owner thereof, where agreement may be had as to the © 3 
. amount thereof; or, third, in lieu of either oftheforegoing =. - 
- -provisions, upon the execution of a good and sufficient ~ 
bond or undertaking to the United States forthe useand __ 
benefit of the entryman or owner of the land, to secure .... 
- the payment: of such damages to the crops or tangible 
_ improvements of the entryman or owner, as may be deter-. 
mined and fixed in an action brought upon the bond or 
undertaking in a.court of competent jurisdiction against. 
_ _ the principal and sureties thereon, such bond or under- 
taking to be in form and in accordance with rules and’. _ 
regulations prescribed by the Secretary of the Interior-and - 
__. to-be filed with and approved by the registér and receiver 
of the local land office of the district. wherein the land is | 
situate, subject_to appeal to the Commissioner of the = 
_ General Land’ Office: Provided, That. all patents issued’ igming'patents ~ 
- for the coal or other mineral deposits herein reserved shall subject: to graz-. 
ead cite tenn cty got ed Ad ee ad pa ing rights, ote. 
contain appropriate notations declaring them to be sub- sa 
ject: to the provisions of this act with reference to the 
. disposition, occupancy, and use of the land’as permitted ...... ~ 


. 


ee ee ae a 
| (et February 27, 1917, 89 Stat. L., 944.) 


An. Act To suthorize agricultural entries on surplus oe) lands in: 

(2 Indian reservations... °° 
_ Be it enacted by the Senate and House of Representa= — 

_twwes of the United States of America un Congress assembled, 


That in any Indian reservation 


6 7 


| | | heretofore or hereafter Indian Reser- 
opened to settlement and entry pursuant to a classifica- vk er ica lien 7 
_. tion of the surplus lands therein as mineral and non- pane wed 
mineral, such surplus lands not otherwise reserved or iandsin 
_ disposed of, which have been or may be withdrawn or 


~- 
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classified as coal lands or a valuable for | coal deposits, - | 
shall be subject to the same disposition. as.is or may be | 


= prescribed by law for the nonmineral lands-im such reser- 
_ vation whenever i application shall be made with a 


~ view of obtaining tit 


to the United States of the coal deposits therein and of 
_the right to prospect for, mime, and remove the same: 


_ . Proviso. 
- » Classification, 
*.. appraisal, ete. 


Cond itions. of 
_ applications, 


- Issue of condi- 
tional patent. 


Coal deposits 
subject to laws in 
~ force. 


Provided,. That. such surplus-lands, prior to any disposi- . 
tion hereunder, shall be examined, separated into classes_ 
the same as are the nonmineral lands in such reserva- 
. tions, and appraised as to their value, exclusive of the — 
coal deposits therein, under such rules and regulations as 
shall be prescribed by the Secretary. of the Interior for. | 
that purpose.. © 6! or 
‘Src. 2. That any applicant for such lands shall state 
in his. application that the.same-is made in accordance 
with and subject. to the provisions and reservations of 


this act, and upon submission of satisfactory proof of full 
compliance with the provisions of law under which appli- 
cation or entry is made and of this act. shall be entitled 


_ to a patent to the lands applied for and entered by him, 


which patent shall contain a reservation to the United 
States of all the coal deposits in the lands so patented, 
together with the right to prospect for, mine, and-remove 
the same... rae ee ee ee ee 
_Sxc. 3.:That if the coal-land laws have been or shall be 


extended over lands applied for, entered, or patented _ 
- hereunder the coal deposits. therein -shall be subject. to 


| disposal by the United States in accordance -with the 


- Bond for pros- 
pecting. 


provisions of the coal-land laws im force..at the time of 


such disposal. Any. person qualified to acquire. coal 
deposits or the right to mine and remove the coal under. 


the laws of the United States shall have the right at all 
times to enter upon the lands applied for, entered, or 


atented .under th 


Interior of @ bond or undertaking to. be filed with him as 


» security for the payment of all damages to the crops and 

-. improvements on such. lands by reason of such prospecting. 
aan erson.who has acquired from the United States the 
coal | 


_.. Mining entries, 
— ete., permitted. — 


- upon giving a good and sufficient bond or undertaking - 
im an action instituted in any competent court to ascer- _ 
tain and fix said damages: Provided, That the owner _ 
under such limited patent shall have the right to mine coal 
for personal use upon the land for domestic purposes at. 
States of the . 


Proviso. = 
Coal for personal 
us. . 


_ "any time prior to the disposal by the United 


eposits in any such lands, or the right to mine or. 
remove the same, may reenter and occupy so much of the 


_ surface thereof as may be required for all purposes rea- ; 
- sonably incident to the mining and removal of the coal 
therefrom, and mine and remove the coal, upon payment. . 


of the damages ‘caused thereby to the owner thereof, or. 


| s act.for the purpose of prospecting _ 
for coal thereon, if such coal deposits are then subject to — 
disposition, upon the approval by the Secretary of the: 


‘DECISIONS RELATING TO THE PUBLIC LANDS. = [vou., 


e to such lands, with a reservation _ 
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: coal . doposite: Provided widen That ne thine’ herein _ Application to - _ 


contained shall be held. to deny. or abridge the right to seen eben | ca : 


present and have eee t consideration of aera 
- made under the applicable land laws of the United States. 
_ for any such surplus lands which have been or may be 


classified as coal lands with a view of disproving such 
i _clagsification and securing a patent without reservation. 


pursuance thereof, the words “ 


 . Src. 4. That. the net proceeds derived from: the sale weaiseeatte: / 
and entry of such surplus lands in conformity with the == 
provisions of this act shall be paid into the Treasury of the | 
United States to the credit of the same fund under the : ti wee 
- same conditions and limitations as are or may be pre-e 
scribed by law for the disposition of the proceeds arising 


from the disposal of other surplus lands in such Indian | Ea ne 


reservation: Provided, That the provisions of this act Civilized Tribes = - 


shall not: apply to the Jands of the ae Civilized ‘Tribes © canes ae 
of Indians 1 m Jklahoma. | Ce ee ee ie J 
EXCERPTS FROM THE SEPTEMBER is 1909, INSTRUCTIONS ws 
L. D., 1883, . 185) UNDER THE ACT OF CONGRESS APPROVED 
- MARCH 8, 1909 (85 STAT. L., 844),. FOR THE PROTECTION oF 
| SURFACE RIGHTS | Or ENTRYMEN, 


DISPOSAL oF ‘THE COAL DEPOSITS. 


7. Where election to accept patent with the riresaribed: reservation 
has been made by the nonmineral claimant coal: deposits in the land 
may be. prospected for, mined, and removed-under the. existing 
coal-land laws, rovided the person desiring so to do first procures: 
the consent of abe surface owner, or furnishes such security for pay- 
ment. of all. damages ‘to such owner caused. thereby..as° may. 
determined by a. court of: competent. jurisdiction... But no. fe | 
declaratory statement or application to purchase under sections 
2347-2352 of the Revised Statutes, and the regulations of this office, — 
will be received until the nonmineral. claimant. has elected to take a : 
patent containing the prescribed reservation. 


Appeals shall be. allowed in all proceedings Bmueht hereunder as we oe 


- other: cases. ae amended “Nov: al, 1912; 41 ole D., ao 


CERTIFICATES, AND. PATE NTS. 


. “g Coal ‘decade statements, “Gartiftenton, | and apn eeuad | 
under’ the provisions of this act will describe the lan 


by: legal sub- _ la 


divisions as under. the general coal-land laws,, and payment willbe 
made at the price fixed for the whole area, ‘but: appropriate condi- 
tions and. limitations will be incorporated i in the patent fully de- 

- fining the interests and rights of the respective parties. To this end. =. 
_- you will note on each coal recei pt and certificate issued by you, in 


atent will contain conditions, and > 


= oy fi | limitations of the. act of March | 3, 1909 (35 Stat. 1 B44)! ee a 
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a EXCERPTS FROM THE SEPTEMBER 8, 1910, INSTRUCTIONS (39 
_ L. D., 179, 188) UNDER THE ACT ‘APPROVED JUNE 22, 1910 — 
(36: STAT. ‘L., 588), TO PROVIDE FOR AGRICULTURAL EN- Y 4 
TRIES | ON COAL LANDS: | ee 4 | | 


: Zs DISPOSAL OF: COAL DEPOSITS. a oe 
6. Right to pros vect for éoul-——-Bond to be filed. Be seclion 3 : of the 3 


pate act: it is -provided that upon satisfactory proof of full compliance 

. .. with the provisions. of the laws under which entry is made, and of this 
act, the entryman shall ‘be entitled to a patent to the land entered 

by him, whith patent shall contain a reservation to the United States 


c mining and removal of. the coal. 


of all- the coal in the. land so. patented, together with the right to 
prospect. for, mine, and remove the same; and that the coal deposits 


-in-such lands shall be subject. to disposal by the United States in . 
accordance with the provisions of the coal-land laws in force at the => 
time of such disposal. ‘Said section 3 also. provides that any person 


ualified to acquire coal deposits or the right to mine and remove | 


the coal under the laws of the United States shall have the right, at — 


_ all times, to enter upon the lands selected, entered, or patented, as 
x provided by this act, for the purpose of prospecting for coal. thereon 


 ‘upon’the approval of the Secretary of the Interior of a bond or.under-~ . 7 


taking to be filed with him ‘as security for the payment of all damages’ 
to the crops and improvements on such lands by reason of such pros- 
pecting; and that any person who has acquired from the United 
States the coal deposits in any such land, or the right to mine or, 
remove the same, may: reenter and occupy so much of the surface | 


thereof. as may be required for all purposes’ reasonably incident to the = 
th | 


erefrom, and. mine and remove the © 


- ; coal, upon payment of the damages caused thereby to the owner 


thereof, or upon giving a good and sufficient bond. or undertaking in 

an action instituted 1 in any competes court to. ascertain and fix. said | 

damages. _ 
As a condition pibesdentt to: the exercise of the right THentioned | 


a ‘in ‘this act to prospect for coal, the person desiring so to prospect. ~_ 
~ must file in the office of the Commissioner of the-General Land Office, -. - 


for submission to the Secretary of the Interior. for his approval, a 
bond or undertaking to indemnify the nonmineral claimant in lawful : 
Deron under this act from all damages that may accrue to the © 


-  Jatter’s. crops and. improvements on- such lands by reason of such __ 
_ prospecting, the right to prospect to date from receipt of notice.of 


approval of the bond. There must be filed with such bond evidence _ 
of service of a copy thereof upon the nonmineralclaimant. The bond’ — 


. must be executed by the prospéctor as principal, with two competent. 


individual sureties; or a corporate surety that has complied with the | 


8 bape of the act of August 13, 1894 (28 Stat., 279), as amended 


y the act approved March 28, 1910. (36 Stat., 241), in the-sum of ~ | 
$1,000, as per form hereto annexed. Except in the case of a bond: — 


given. by a qualified corporate surety, there must be filed therewith 
affidavits of justification by the sureties, and a certificate by a judge | 
or clerk of a court of record, a United States district attorney, a  _—’ 
- United: States commissioner, or a United States postmaster as to the ater 


identity, signatures, and financial competency of the sureties. Coal 


<t declaratory statements for and applications to purchase. the coal — 


= ' copa in lands: entered, selected, or r withdrawn ‘under: the eae _ - 
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tion act, as provided i in section’ 20f nee wall be eared and: filed at 
any time after'such entry or.selection has been received and allowed — 
of record or such withdrawal has become a matter of record in your: 
office; coal declaratory: statements for and. applications | to purchase _ 
the coal deposits in those lands embraced in nonmineral entries, 


a selections, or locations made in good faith, described in, and pro-_ os 
, tected. by the proviso in section 1.of the ‘act will be accepted and . 


filed after: it: shall have. been determined and become a matter of: 


~ * record in your office that such nonmineral entryman,. selector, or. 


. _ price fixed for the whole acreage. 


locator shall receive the limited patent prescribed in the act: Provided — 
always; That such lands, or the coal deposits therein, have then been. 
i restored to disposition. under the coal-land laws and the ee, 
an in fore. a amended Oct. 26, 1914, 43 L. ‘D. 424.) | : 


"APPLICATIONS, CERTIFICATES, re AND | PATENTS. Ae 


7 7 (c) Coal declaratory statements, applications to purchase, certifi a3 = 
cates; and patents issued under the provisions of this act will describe — 


the coal within legal subdivisions, and ae rps will be made at the 
declaratory statements and — 
applications to purchase under see 2347-2352, Revised Statutes, 


— for coal deposits ee osable under this’ act, must ‘have noted across 


--the-face of same, before such coal declaratory statements or applica-. 
tions to purchase = Seas by. the coal claimants and are saes to 


ie, you, the words— _ 


Patent will convey oniy. the coal i in the land and. rights it qncident tiekte in. accord 


__- ance with the conditions and limitations of the act of June 22, 1910. (36 Stat.; » 583). | 
You will make like notation on each coal entry, final certificate, a 


_, and notice of allowance issued by you-for. coal deposits: disposable . 
- under this act. (Amendment of Sept. 27, 1910.) 
There will be incorporated in patents to coal. claimants. for coal 
3 deposi osits epoged of. under this act substantially the following words: 
3 know’ ye, that there is, therefore, pursuant: to the law afore- 
said, ersby granted by the United States unto the said grantee and — 


. to. the. heirs or successors and assigns of said grantee all the coal and _ 
_ the coal deposits in the land above described, together with the right — 


_ -to prospect for, mine, and remove the coal from the same upon com- 
~ .pliance with the conditions of and subject to the limitations of the 
act of June 22, 1910 (86 Stat. 1 B83), entitled : AD act to provide for : 
agricultural entries on. coal lands.” ier : 





“FORM OF BO ND. 
~ [Approved by Departzient, Sept. 8, 1910) 


aor (Under act of Bi une 22, 1910, 36 Stat., 583, ye 
7 Krow ALL MEN BY THESE PRESENTS, That I - of = 
x of — an of-— 
te zens) of the United States, or having: declared. Iny (or: our). intention to become a. 
citizen’ (or citizens) of the United States, and never having held or urchased-lands ~ 


























= (681 wee 
, as: ae case may. ho a citizen (or Citi- °. > 


from: the: United: States’ under the coal-land ‘laws; either aS -an im ividual or. ag. %: aes . | 


of - 


member of an association; as principal (or principals); an 
—, a8: sureties, are held: and: firmly bound: unto. 


and. of = 7 











id 

















: -¥ Note: Act of June 2, 1910 (86 Stat. L, 583), printed ia $00, on this bond. ~ = ae 


ee 


era Road 
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_ his oe executors, administrators, or. aasigns, in the full sum of. one ee 
| ad dollars ($1,000), lawful money of the United States, for the payment of which, 
well'and truly to be made, we bind ourselves, our heirs, executors, administrators, | 
_ successors, and assigns, and each and every one of us and ‘them, jointly and sever- 
ally, firmly by these presents. : 
Signed with our hands and sealed with our seals this day of 1gi—. 
| THE CONDITION OF THIS OBLIGATION Is sucH, That whereas the hoe. bounden 7 
is desirous of entering upon the = , section , township - f 
land district, , for the purpose of prospecting for coal. thereon 
| ey ee the provisions of the act of June 22, 1910 (36 Stat., 583); and, whereas, the. 
| ‘ab ove-named - is the lawful claimant of said land, | 
— Now THEREFORE, if the said above bounden parties, or either of them, or the 
heirs of either. of them, their executors or administrators, upon demand, shall make 
good and sufficient recompense, satisfaction, and. i payment unto the said claimant, | 
his heirs, executors or administrators, or assi or all such damages to the crops — 
and. improvements on said lands as the said faimant, his heirs, executors, adminis- 
trators, or assigns shall suffer or sustain by reason of his, the above bounden princi- ~ 
pal’s, prospecting for coal on said described land, then, this obligation ae be ow : 
_ void; otherwise the same shall remain in full force and effect. | 















































_ een 7 Reo . Principal. 
| Signed and sealed j in the ° presence of, and witnessed by; the undersigned: 














Surely. 











“Residence ae ae ar’ eee , 














~ Surety. | 











| : ‘Residence ae = ‘ | fa! ie. a - Residence 
EXCERPTS FROM THE JANUARY 97, 1917, INSTRUCTIONS. (45. = : 
~~. D.,. 625) UNDER THE ACT APPROVED DECEMBER 29, 1916 
(89 STAT, L., 862), TO PROVIDE FOR STOCK-RAISING HOME 
STEADS, AND FOR OTHER PURPOSES. 8 : 


ar ‘DISPOSAL ‘OF COAL AND OTHER MINERAL DEPOSITS: 


14, (a) Section 9 of ‘the. act provides that: all. entries fade and 
patents issued under its provisions’ shall contaim a reservation to the 
United States of all coal and other minerals in the lands so entered — 
and’ patented, together with the right to prospect for, mine, and 
remove the same; also that the coal and other mineral deposits i in such 
lands shall be subject to disposal by the United States in accordance 
with the provisions of ‘the coal and mineral land laws 1 im force at the 


ve time of such disposal. 


| Said section. 9: also provides that any: person qualified to ipéate ‘and 
enter the coal or other mineral deposits, or having the right to mine 
and remove the same under the laws of the United States, shall have 


- the right at all times to enter upon the lands entered‘ or “patented 


under the act, for the purpose of prospecting for the coal or other 7 


a mineral therein, provided he shall not injure, damage, or destroy the 


a an marian improvements of the entryman or patentee and. shall be _ 
able to and shall compensate the entryman or patentee for all. 
damages to the crops.on the land by reason’of such prospecting. - 
lt is Hyde? provided in said section 9 that any person who has ' 
 aequired from the United States the coal or other mineral deposits in any — 
such land or the ri Tight to mine and remove the same, may reenter and 
occupy so much of the surface thereof as may be required for all-pur- 
poses reasonably incident to the mining or removal of the coal or other’ _ 
‘minerals, first, upon securing the written consent or waiver of the | 


7 homestead | enteyman or. f pesantee, heal second, upon. payment « - woe ar : 


- ~ 
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damages to crops or other pone improvements to the wenier thereat. 
under agreement; or, third, in | eer 
upon, the execution ofa good. and sufficient bond or undertaking to 


ieu of either of the foregoing provisions, — ae 


- the United States for the use and benefit of the entryman or owner - 2, 


of the land, to secure payment of such damages to the cropsortangible = : 


improvements of the entryman or owner, as may be determined ‘and 


fixed.in'an action brought.upon the bond or undertaking in acourtof © 
competent jurisdiction. against. the principal and sureties thereon. 
_ This bond; the form whereof will be found printed in the appendix _ 
hereto, must. be executed by the person who has acquired from the 
. United States the coal or other mineral deposits reserved, as directed _ 


in said section 9, as principal, with two competent individual sureties, 
_or a bonding company which has complied with the requirements of - 


the act of August 13, 1894 (28 Stat., 279), as amended by the act of | a 


March 23, 1910 (36 Stat., 241), and must be in the sum of not less than — 
$1,000. - Qualified corporate sureties are preferred and-may be. ac-. 
cepted as sole surety. Except in the case of a bond given by a quali- — 
_ fied corporate surety there must be filed therewith affidavits of justifi- 

- cation by the sureties and a certificate by a judge or clerk of a court | 
of pcan: a United States district attorney, a United States commis- 
sioner, or a United States postmaster as to the identity, signatures, 
and financial competency of the sureties. Said bond, with accom- 
panying Bs eager be filed with eee ee? and receiver of the 

local land office of the district wherein the land is situate, and there. 
_ must also be filed with such bond evidence of service of a copy of 


_ the bond upon the homestead entryman or owner of the land. 
‘Tf at the expiration of 30 days after receipt of the aforesaid copy of . 
the bond by the entryman or owner of the land no objections are 
made by’such entryman or owner of the land and filed with the reg- . 
ister-and receiver against the approval of the bond by them, they. 
may, if all else be regular, approve said bond. .If, however, after 
receipt by the homestead entryman or owner of the lands of copy of 
the bond, such homestead entryman or owner of the land timely) 

“objects to the approval of the bond: by. said local-officers,.they will 


immediately give consideration to said bond, accompanying papers, - 


and objections Sled 22 Moree te Cerne of the bond, and if, 
in consequence of such consideration by them,.they shall find and con- 


clude that the proffered bond ought not to be by them a proved, oa 


they will render decision accordingly and give due notice thereof to 
the person proffering the bond, at:the same time acueus such person 


~ of his right of appeal to the Commissioner of the General Land Office = 


from their action in disapproving the bond so filed: and proffered. — 
Tf, however, said local officers, after full and complete examination. 


and consideration of all the papers filed, are of the opinion that the 5 


proffered bond is a good and sufficient one and that. the objections — 
-Interposed as provided : herein against. ‘the approval. thereof by them: — 


— donot set forth sufficient reasons to justify them in refusing toapprove - ; 


said proffered bond, they will, in writing, duly notify the homestead’ 


_’. entryman or owner of the land of their decision in.this-regard and — | 


- ~ allow such homestead entryman or owner of the land 30 days in which | : a 
_to appeal'to the Commissioner of the General Land Office. If appeal __- 
froin the adverse decision of the register and receiver be not, timely — 


7 filed by the person-proffering the bond, the local officers. will-indorse. ere 


-.upon the bond ‘‘disapproved’’ and other appropriate notations,and = = 
_ Close the case. If, on the other hand, the homestead entryman or 
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‘owner of the lands fails to timely appeal. fror the ieee of the ee 7 


- ter and receiver adverse to the contentions of said homestead entry- — 
_. man or owner of the lands, said register and recelver may, if’ all oe 


be regular, approve the bond. __.. 

_ Mineral applications and coal declaratory statements for-and a 
plications to purchase the coal or other mineral deposits in Tands 

-. entered or patented under the act, reserved as provided: in-the act, — 
will, if all else be regular, be received and filed at any time after the : 

homestead entry has been received and allowed of record: Provided, . 

That the lands or the coal or other mineral: deposits therein are enol at _ 


Res the: time withdrawn c or reserved from disposition. 


| Mineral applications and coal-declaratory statements, applications 
to purchase, certificates and patents issue subject to the provisions 
of this act for the reserved deposits will describe the coal or other ~ 
moineral according to legal subdivisions or by official minéral survey, 
as‘ the case may be, an payment will be made at the price fixed for 
the whole acreage. 

Mineral applications. and coal-declaratory statements ‘and appli- 
- cations under the coal and mining laws for the reserved. deposits 
disposable under the act must bear on the face of the same, before 
being signed by the declarant or sks sain and Coes to you, the 
following: notation: i 


Patent shall contain ap propriats ig wations asians: same. ibiset to the. provisions 
of the act of December 29, 1916 (Public, 290), with reference to cianeeiou, oc- 
cupancy, and use of the land as ‘permitted to an entryman. under said act. 


+ Like notation will be made. by the register and receiver on final 
. eertificates issued by them for the reserved mineral Kae dispos- 
able under. and subject. to the poe of this act. ae 





(Form approved by the Secretary of the Interior January 18, 1917. se 


Nove —In' the preparation execution, approval, and acceptance of this bond all parties concerned will: 
be governed by the-general regulations of January 8, 1917, entitled “Regulations Governing the Prepara- | 


tion'and Execution of Official Bonds,’ as far as same ‘are. applicable: -by the act of December 20,1916,au- _ 


: ous this: bond, a by paragraph 14 () of the January 27, 1917, “Instructions” oo ders act. 
oa “BOND. FOR MINERAL CLAIMANTS. 


“(het of December 29, 1916-39 Stat. i 882) 


| Kyow. ALL: MEN BY THESE. PRESENTS, That - — — —— 
(Give full name. and address. ie zg 
-citizen— of the: United. States, or havin’ declared Geary. intention to be 
- (My or our ) . 

come —— = citizen— of ue nae States, as  principal—, ands 





ag suréties,.are shel ana i fimly Eound unto. ihe. United States of America, for the use 


and benefit of the hereinafter-mentioned entryman or owner of the hereinaiter-de- _ 
 seribed land, whereof homestead entry. has been made subject to the act of Decem- 

— ber.29,.1916 (39 Stat. L., 862),in the sum of —— $+ —_________ | 

dollars. (¢——_——_), lawful money of the United States, for the payment of which, 


(Give fall name and address.) 5 ae 


well and. truly to be made, we bind ourselves, our heirs, executors and administrators, = 
successors and assigns, and each and every one of us and them, jointly and: severally, os 


. firmly by these ‘presents... _ 
_ Signed with our hands and sealed with our seals this- 





_ day Gf 19—. — 


_ THE: CONDITION OF. THIS OBLIGATION IS SUCH, That, ‘whereas the sas oe 





ne a 


| ha acquired ‘from the United States the - 


: a ih Cee. with the right .to mine aad remove : the same) situate, Wing ad s | 


— 
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‘being within the - MEE eee Cor 
_. of section —_—o township ——_————,, range ——_——., --_—__m., 


land district, Sen ee een a 


| and whereas homestead entry, serial No, ——__——-—_—_—— has been made at 


land office, of the surface of said above- described at 


- land, under the provisions. of said act of December 29, 1916, by 


: Now, ‘THEREFORE, if the above-bounden parties or either of them or the heirs of  - 
either of them, their. executors or administrators, upon demand, shall make good‘and = 
sufficient. recompense, satisfaction and- payment, unto the said. entryman or owner, = - 
_- his heirs, executors or. -administrators, or-assigns, for all damages:to the entryman’s — 


_ or owner’s crops or tangible improvements upon said homesteaded land as.the said 
entryman or owner shall suffer or sustain or a court of competent jurisdiction. may 
determine and fix in an action brought on this bond or undertaking, by reason of the. - 
~ above-bounden principal’s mining and removing of tke ———-—_______. 
| deposits from said describedland, or occupancy or ‘use of said surface,’ as permitted 


. to said above-bounden’ principal— under:the provisions of said act of December 29, 


1916, by ———————____—___—, then this obligation shall be null- and | 
void: otherwise and in default’ of.a full and complete or amma with either or any | 
_ of said obligations, the same remain in full force and effect. os: | 


‘Signed and sealed i in the presence of, and witnessed by the undersigned: 
















FULL NAME OF WITNESS, PB wa _ ADDRESS. grat (The principal should sign fst.) 
a _—_ ss Meee “AS TO a 
i=} 4g _ a a a ; - - _ ; | ; 7 . ; 7 & 
B: io a ee ae ES “{seat.] 7 
da a : . (Principal.) : ol 
eo ih tia e a B 
i ae ee ee ee Shee ee en [seaL.] * 
= | ek ee . = ; °. (Principal) ©. a 5 
i oe ae an 
Agog ae ao -_ - 5 
we, ———_—-—— [seat] 3 
3 . Seon apts ee. “Crinelpal) S, 
i be Ee i <r ~ a 
Es ee ie ee ea 4G : a i ; - 
be : ——[szan.] &- 
3. oe ed cy 2 (Burety). 
8 at ee oY) an at ss S 2. ee Pe i : 
2 , —_ SEAL:] 
an ne ¢ . _ @urety.) — 7 
=| : - bp. 
@ —— —fenan 1 
Co's aig tg pe ~ Gurety.) a 


“ar Any erasure, insertion, or mutilation must be. certified to as made before Signing, 


"DISPOSITION OF SURPLUS COAL LANDS RESTORED FROM 
: INDIAN RESERVATIONS. 46 L..D., 79). 


| Daparninenr OF THE INTERIOR, 
GENERAL Land OFFICE, are 
a 3 eos 7 ‘Washington, April 16, 1917. 
- Registers and: receivers, “United States land offices. | | 
_. Sirs: Attention is directed to the act of Congress ee Febru 
ay 27, 1917 (Public, No. 358), entitled ‘‘An act to authorize agri- 
ee tural entries on surplus coal: lands i in Indian Tegery ations,’ Spy. of 
* which i is. a coe | | ae: 
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_ With the exception of the lands of the Five Civilized Tribes, the 
act applies to all Indian reservations that have been or which may. 
be hereafter restored where the surplus lands are or may be divided 
_. into.mineral and nonmineral classes. © 
It recognizes that such surplus coal lands have two distinct values, 


coal.and nonmineral or agricultural: _ It provides for the disposition 


eta of the two estates therein created, the coal deposits and the non- — 


mineral, and directs that the proceeds derived from both be placed to 
the credit of the Indians in the manner provided for other surplus — 
lands. But while the estates may be.so separated, no sale of the | 
coal deposits only may be made in advance of the disposition. of the 

- nonmineral estate. It does not extend the coal-land laws to areas ~ 
-not- otherwise subject thereto, except to permit of the purchase of 
the coal deposits where the lands’ have been disposed of under the 

act with a reservation of such deposits, and:then only where the 

- eoal-land laws shall have been extended to such areas at the time of - 

. ‘such coal purchase. It does not repeal or modify the coal-land laws | 
where otherwise applicable, nor prevent the acquisition of both — 
‘estates thereunder, but in providing for the disposition of the two 
estates and in directing the payment to the Indians of the proceeds 

arising from each, it necessarily contemplates that if the coal-land 


_ purchaser precede the agricultural: applicant and thus secure title — a 


to both estates, he must pay for each at the prices fixed for the | 
respective estates; ©. °°. Fe. Pos pd Mase 2 
“ Where the law providing for the separation of the lands into. -: 
_. mineral and norimineral classes placed a flat price on the nonmineral . 
_ Tands or authorized the disposal of such lands at a general price _. 
-. which has been so fixed, this act does not require a spécific tract — 
appraisal of the coal lands to be disposed of thereunder with a 
reservation of the coal deposits and in all such cases the nonmineral |. 


is or agricultural estate may be.disposed of at the prices so fixed for 


the nonmineral lands. Where the law requires that thé nonmineral 
_ lands shall be separated into further classes and appraised eithér by | 
tracts or by such groups, no disposition of the coal lands in such. | 
reservation may be made either under this act or under the coal-land 


a laws until such surplus lands have been separated into classes and 


appraised as to their value exclusive of the coal deposits in the man-— 
ner provided for nonmineral lands, and in such cases the act has the. — 
effect of withdrawing from entry under the coal-land laws the coal 
lands in such reservations until such coal lands shall have been ap- 
praised without reference to the coal deposits,in the manner pro- |. 


vided for the nonmineral lands. 


If the nonmineral lands and the coal lands with the reservation — 

_ of the coal deposits be withdrawn from other disposition for the pur- 

- pose of sale, no entry under the coal-land laws may be allowed there- 

or until such lands shall-have been sold with the reservation of such ~ 

deposits or restored. The-coal deposits in lands sold or otherwise — 

disposed of with a reservation of the coal, if otherwise subject to 

_ disposition, may be purchased -under. the coal-land laws at prices — 
_ fixed thereunder, and if any of the coal. lands so'withdrawn for sale, — 


shall be restored unsold, both estates. may be purchased under the 
_ eoal-land laws upon the.payment of the nonmineral and coal prices. __ 


| Tf, under the law authorizing the disposal of: the nonmineral.lands, - 
_ a proclamation of the President or order of the Secretary is required 


” 
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before the Senne ae can take effect, ne al lends witle the reser- : 


vation of the coal deposits will not become — to disposal. under - 


oan the ® provisions of this act until so restored, 


ee renpoottallys ane > e 
; on C. M. Buvon, 
eer oe Acting Commissioner... 
| Asproved: ae —_ | | 
"ALEXANDER Tf. Vecueina x | 
_—-— | Parst Assistant S eeretary.. 


ee CLASSIFICATION AND VALUATION OF PUBLIC COAL LANDS. 


(Nom. —The clacdibcation® end’ valuation of public coal Janda are ‘made by the 


U: 8S: Geological Shane one Hisreo! 2 is sent. to the Ue as moe pee the ne 


nal General Land Office.) .. 
“Reauranions,F Frervary 20, 1913 a L. D. , 528), 


I. CLASSIFICATION, ae 


1, Lard shall be. classified as coal land if it contains ak having— 
@ A heat value of not less than 8,000 B. t. u. on an pUcTes | 
unwashed or washed, unweathered mine sample.  ~ | 
© (6) A-thickness of or equivalent to 14 inches for coals having a 


- heat value of 12,000 B. t.u. or more, increasing 1 inch for a decrease — 


from 12, 000 to WW ,000 B. t. u., 1 inch for a decrease from 11,000 to 


10,500: B. t. us 1 inch for each decrease of 250 B. t. u. from. 10,500 . 


to 10,000, and 1 inch for each decrease of 100. Bit. u. below 10, 000. as 
- (oe) A depth below the surface for a bed of‘ coal 6 feet. or. more | 
thick. of not more than. 100 feet. for each 300 B. t. u: or. mai ior. 


fraction thereof, and for a bed of minimum thickness for that: coal-a 
depth. of not more-than 500. feet, and. for beds of. any thickness 


between the minimum and 6 feet a. depth. directly proportional to _ 
that thickness within these limits, provided that, if. the coal lies — 
below the depth limit. but. within a horizontal distance from the 


". surface not exceeding 10 times the depth limit, or if its horizontal. 


| distance from the foot of a. possible shaft (not deeper than the depth. 
limit) plus 7.5 times the depth of such shaft does not exceed 10.times . 


the depth limit, the land shall-be classified as coal land; provided, 


further, that. the depth limit shall. be computed for each individual _ 
bed, except that where.two or more beds occur in such relations that — 
| they may be mined from the same opening the depth limit: may be | 
determined on the group as a unit, being fixed at the center of weight 


of the group, no coal that i is below the depth limit thus determined to =... 


-be considered. ie 
2. Classification shall be ‘made by quarter- uarter sections or sur- 


| veyed lots. Gs s amended Feb. 16, 1915, 43 L. D., 520.) 


qm. “VALUATION. : 


3. Ret purposes of valuation. the price er. ton. for a \ noneoliag, a - 


nonanthracite coal 6 to 10 feet thick shall” e one-tenth Ore a cent for 
each 1,260 B.t. u::.:- Ys Se es | ; 
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: (a) Provided that the price 7p ton may be increased. by riot cia 
than 100 per cent if the coa 


; is coking, smokeless, or anthracitic 
or has other enhancing qualities; or it may be’ decreased for. high 


sulphur or ash, friability, or nonstocking: or other qualities that. — 


_ reduce the value; and 


| (6). Provided, further, that if the coal in one bed is over 10 feet a : 
thick. the price on each foot above 10 feet shall be reduced. 1 per 


cent for each such foot (thus the reduction will be 1 per cent on the — 
eleventh foot, 2 per cent on the twelfth foot, and so on); or if the | 


~~ coal is less than 6 et vegas the price shall be reduced by caer: ‘ 
= the normal value by 7 O° where t equals thickness in feet; and 


-_ (ec). Provided that where the thickness of any bed. varies irregu- ~ 

larly its ope thickness (CT) over. any area shall be. equal to 

the average of the measurements (AM) less the sum of the differences 

- between each measurement and the average of the measurements | : 
| eae: divided by the sum of the measurements S): | 


‘CT= aw SD | 


4, The value of any acre cmilbea 15 salen of a raileoads in operation 


~~ ghall be. determined at the rate per ton prescribed above on an 


estimated recoverable tonnage ‘of 1,000 tons to the acre-foot: 
Provided that if the coal is in several beds having an aggregate 
3 thickness: of more than 10 feet if beds less than 6 feet thick are con-- 


ee 


valued at 30 per Sent of the nomial value. 

5. This price shall be decreased one-half if the land. i is more ian 
15 miles from a railroad in operation, or if it is within that: limit ‘but 
‘inaccessible owing: to topographic. conditions ; but no land shall be 
“valued at Jess than the legal minimum price, nor shall the price of 
any land exceed $300 an acre except in districts which contain large 


coal mines ahd where the character and extent of the coal are well 


known. _ 

- 6. Within the above restrictions a graded flow aie: shall be made 
for j increasing depth, and allowance may be made for any special con- — 
- ditions enhancing or diminishing the value: of the land for coal mining. 


_ 7. Tf only a part of a smallest legal subdivision is underlain by coal — 


_ the price per acre shall be fixed >. dividing the total estimated coal 
values by the number of acres in the subdivision, but: this price shall 
~- be not less than the minimum provided by law. . | 


8. When lands which were at the time of slaceihontion: more than 7. 


- 15 miles from a railroad are brought within the 15-mile limit by the . 


_ beginning of operation of a new road, all values given in the original | 
classification shall be doubled by the register and receiver. 
- 9. Review of classification or valuation may be had only on appli- 5; 
cation therefor to the Secretary, accompanied by a clear and specific 
statement of conditions not existing or not known to exist at the time 


of examination. 
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AMENDMENT OF PAR. 108 AND REPEAL OF PARS. 109. AND 110, 
w. S. MINING REGULATIONS APPROVED AUG. 6, 1915. | 


DEPARTMENT OF THE iweiiions 
cate GENERAL Lanp Orriciy; | 
- Washington, D. C., July 14, 1917. 


pics’ 108 of the U. g. Mining Regulations approved. August : 
«6, 1915 (44 L. D.; 247), has this day been amended to read as here- _ 

. inafter set: forth, and paragraphs 1 109 and 1 110 of said regulations 
have this day best repealed: 


~~ 108, When the case comes before this office, such decision will be rmaade as the 
| law and the facts may justify. In cases where a survey is. necessary to. set apart 
the mineral -from the agricultural land the U. S. surveyor’ general for the dis- | 
trict in which the ands. are located will be authorized to prepare special in-- | 
structions for its execution, and: upon approval of such instructions” by this 
office,” assignment will be made to aU. Se “surveyor ‘to make the survey. The 
work will be performed without expense to the agricultural’ daimant. or to ‘the: 
mineral claimant, and upon completion, approval and. acceptance thereof, the 
local. land office will be ‘supplied with an authenticated copy’ of. the plat of’ 
. said segregation | survey which will become the basis for. the ‘disposal of the 
noninineral lands exhibited thereon. -'The local land office will, in all cases, be 
advised of the issuance of authority for the survey and a copy thereof will be 


ar furnished for. service on the mineral claimant. 


The foregoing changes will be effective on and after September 1, 
1917. - : oe hee 
“Chay Tareman, | a 
_ Commissioner, 
“Approved August 1, 1917: 
AvEexanper T. VoGELsane, 
First Assistant Secretary. 


EAGLE RIVER MINING COMPANY. 


I nstructions, a uly § 81, i917, 


| Tenn ar. Taacrs - IN ALASKA MEASUREMENT OF. wore Arona. Sonn. ame, 
SECTION 6, Act oF May 14, 1898. . ; 7 


~The width of terminal tracts under section 6 of the act of “May 14, 1898 (30 
-  Stat., 409, 411), along shore lines at or near tide water in-Alaska, is not 
to be measured along. the meander line of the shore, but determined ‘by. ‘the: | 
distance, not exceeding 40 rods, between the side boundaries of the tract, ie 
extending back from the shore line. | - 


-Vocunsane, First Assistant Secretary: ee ee 

February 17; 1916, the Commissioner of the General. Tata Office 
asked for. instractions as to. the rule to be applied i in measuring. the. 
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tide water frontage of the Eagle River Mining Cana Ss ‘terminal 
claim, covering 14.43 acres abutting on Lynn Canal, Alaska, appli- 
cation for which was filed February 4, 1911, under the provisions — 
- contained in section 6 of the act of May 14, 1898 (30 Stat., 409, 411), 
_. the Company at the same time filing an applicution for right of way 
for a tramway from. its mine’at- Amalga to its wharf and terminal 
grounds on Lynn Canal, a distance of about 64 miles. With his — 
- request the Commoner submitted the Company’ s plat of survey 
- of. its terminal site, the survey having been. made in May, 1909. 
~The ooguine os of the Commissioner’ s communication is as 
: follows: : | 2 © es : 
‘AS shown by the plat, 1 ite Sonne have a frontage. of 1285.90 feet. on Tye 


“ Canal, tidal water, measured along the meandered shore line. Among: other 


; things, Section 6 of said ‘act provides that such lands. when located at or near 
tide -water, shall not extend more than forty rods in width along the shore - 
line. A straight line drawn coterminous with the frontage of the grounds’ 
nfeasures about nine hundred feet, ‘While this. is in excess of the width. allowed. 
by. the statute, before returning the plat for correction, in view of the: equities 
apparent in this case. as. shown by the foregoing statements, as well as the 
necessity for a rule of procedure in this and other cases, this ouice requests _ | 
‘instructions as to how the frontage should be measured. - 

In this connection attention is, ealled. to my letter of venue 24, 1916, pre- 
senting practically the same question so far as it is applicable to. entries gen- 


erally along the shore of navigable waters in ‘Alaska. 


The letter of Ja anuary. 94, 1916, mentioned by the Counicioner 
related: to John McCoy’s ‘pressed? application 04138, Fairbanks, 
which covered a stirveyed 80-acre tract and two lots, the latter 
fronting on the navigable Chena River for a distance of more than 
160 rods. In that matter, the Department . in its instructions of 
July 6, 1917 as: L. D., 129), announced a rule of adjustment as 


follows: . | 
In consideration of applications to enter lands. shown upon 5 Siete of public 
surveys in Alaska, abutting upon navigable waters, the restriction of 160 rods 
along the shore of such waters, provided by the act of May 14, 1898 (30 Stat., 
409), as amended by-.the act of March 3, 1903 (82 Stat., 1028), to which entries 
are limited, shall be: determined as follows: The length of the water front of a 
subdivision will be considered as ‘represented by the shortest. distance between 
the two side lines of the. subdivision, measured from the shore corner nearest 
| the back line of the tract; and. the sum of the distances of each subdivision of 
the application abutting on the waters, ‘so determined, shall be considered as 
the total shore length of the application. Where, as so measured, the excess of 
| shore length | over 160° rods. is greater than: the deficiency would be if an end 

tract or tracts ‘were eliminated, such tract or tracts shall be excluded, otherwise . 
the application may be allowed if in other. respects proper. 
This principle shall also be applied with reference to. the. reservation of 80 
— rods between claims along the shore of such waters. — 

This rule will be applied only where the lands involved are surveyed. under’ 
the. system of public surveys. As to individual surveys, the administrative i 
necessity. for this’ rule does not obtain and they will be governed ‘by the old. 
ze as set forth. in the case of Shirley S.. Philbriek oe L: D., + 518). = 
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‘Under its terms, the rule has. no direct appligidan here.’ The prin- , 
ciple of determination set. forth, however, may not be pee ca | 
The statute here controlling reads. as follows: site 

* * # said Secretary is also authorized to sell to the owner or owners of. any 
such wagon road or tramway, upon the completion thereof, not to. exceed twenty. 


acres of public land at. each terminus at one dollar and twenty-five cents. per : 
acre, such lands when located. at. or ‘near tide water not to extend more than — 


forty rods in width along the shore line and the title thereto. to be upon. such. 


_ expressed conditions as in: his judgment may be necessary to protect the pub- 7 
lic interest, and all minerals, . including eoal, in such right | of. way | or. station 
grounds shall be reserved to the. United States. * * * 


The language employed: in the statute, : forty oda! in width: : 


imports a tract or area having length or depth extending back from. 7 


the shore and “ width along the shore line.” ‘Under the public-land 


| system, a normal 20-acre. tract (one-half of a. forty) is 80 rods in . 
; length. and 40-rods in width. Such a tract, if one end abut upon a. 


true north-south or east-west shore line, could obviously be taken : 


under the law. . A tract of lesser area and of like or narrower width, 


although its actual shore line following the sinuosities should ered E 
forty rods, may well be considered as within the limitations of the 
“law. In other words, the width of a terminal tract may be deter-. 


mined by: the measured distance, not. exceeding: forty rods, ‘between — | 
the side boundaries. thereof extending back from the shore line. — 


_ Where the shore line is irregular. or takes a diagonal course, the fact 
' that the shore boundary exceeds 40 rods in extent should not be held 


- as an objection to the validity of. the claim. The principle involved 


is the same as that invoked in the. rule above quoted and applied to 
lot subdivisions and to the 80-rod reserve spaces between claims along — 
the shore in surveyed areas. It is believed that such a-construction 


and application of the law would amply serve the purposes intended 
and fully protect: the Government and the public interests along the 


~ shore frontages. 


The Department i 1s aware that the general instructions eed a. ae a 


the practical administration of the law governing shore land limita- 
tions in Alaska have been to the effect that water frontages should — 


be measured along the. meander line of the shore. See Instructions, | 7 


99 L. D., 95; Circular, 32 L. D., 90; Regulations, 32 I. D. 424; and 
- the case of Shirley we Philbrick, 39 Ti D., 518. - | | 
_. So far as advised, this is the first occasion that the Departiiiont 


_ h as had to specifically consider and pass upon the limitations govern- — 
ing terminal sites. After mature consideration, it is concluded that 
_ the restriction of 40 rods i in width along the shore line applies to the — 


tract or body of land sought, and not to the measurement alone the : 
- meanders of the shore. ©. - | 
7 According to the plat of survey , filed by tl the Company; the width: 
of its terminal claim, measured directly across from corner No. 1 to _ 
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corner No. 5, thé extremities of its water frontage, i is about 875 feet. 
The -width of the back portion of the claim, measured perpendicu- 
larly from corner No. 2 to the opposite side line 4-5, is over 1,300. 
feet. These excesses above the statutory maximum. width of 40 rods, 
or 660. feet, must be eliminated. : ne | 
_ Inasmuch as the Company appears: to have. ae in od faith 
with reference to this claim, to have constructed. and actually used. 
its tramway, and to have erected and maintained appropriate and ' 
valuable. improvements. upon its. terminal site, most, if not all; of | 
~ which improvements can be retained when the ‘claim is reduced to 
statutory width, it is directed that the Company be granted a reason- 
able time from notice, which time will be fixed by the Commissioner, 
within which to prepare and file an amended plat showing a survey 
_of its terminal claim within the statutory limit of 40 rods.in width: 
| between its easterly and westerly boundary lines. No area outside 

of such width of 40 rods can be retained: or included :in the claim. 
It would appear that the lines of a new survey can be so laid as’ to 
include within proper limits both the Company’s ship ways along the 
‘shore on the east and its stable and waert eEUroee on the western 
portion. of the claim. we oe 

The plat will be recused to: the Conniione of the General 
Land Oflice, who will take. further appropriate action m accordance 
with the views above set, forth. = | | 


a 


“MALLMANN 1 v. HALEY (on Rehearing). 
“Decided August 2, 1907. 


Gonrmsiiine _-DIsqvaniricarton To Make ENTRY Cniaene:, 
| Where, during contest proceedings, a contestant becomes qualified to make 
entry under another law than that stated in his application to contest, 
he may take advantage of the. changed condition. | 
WITHDRAWAL. OF ConTestT—Must BE UNCONDITIONAL. 
A ‘withdrawal of ‘contest, to ‘be acceptable, must be. without conditions. : 
|  ADDIFIONAL Entry Unper Src. 3, ENLARGED ‘HOMESTEAD Act—May Be PER- - 
-¥ECTED ALTHOUGH OxIgINaL ENTRY CANCELED. 7 
An original entry of record, although subject: to cancellation. upon proper ~ 
proceedings, may nevertheless be basis for an additional entry under sec- oe 
tion 3 of the Enlarged Homestead act, and the additional entry may be. 
: perfected, even should the original be canceled. | ? 
PRACTICE—PAPERS RECEIVED AFTER APPEAL ‘TARKEN-—PROCEDURE. 
“Where appeal is: taken from the decision of the local land office, such office » 
is without further jurisdiction in the case, and papers afterwards filed — 
should be forwarded without action other than notation upon ue records — 
of their receipt. . : _ . 
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VoGELsANa, First Assistant Secretary: | | va o 
Sarah W. Mallmann has filed motion. for hea: in thes matter : 


- of her application to contest the homestead entry of Abraham Half, 


made January 8, 1912, for NE. 4 , Sec. 35, T. 1S. RB. 10 E., B. H. M., 


Rapid City, South Dakota, jand district, wherein the Department, by —_ 


decision of May 17, 1917, affirmed the decision of the Commissioner 
_of the General Land Office holding, in effect, that should contestant 


~ gecure the cancellation of the entry described she would not.thereby _ _ 


| acquire any right to the adjoining tract applied for by Halft oo | 
_ section 8 of the Enlarged Homestead act. 
On July 19, 1915, Halff applied to enter. the SE. + -Bec. 26, ead ; 


_ township, as an additional entry under section 3. of the Enlarged 2 


- Homestead act, filing therewith a petition for the designation thereof, 
and of the inad embraced ‘in his. original entry. Both tracts were | 
later designated as of the. character contemplated by the Enlarged 
Homestead act, effective J anuary 16,1916. It does not appear that 
Halff’s application for additional entry has been allowed. 
- Mallmann’s | contest was initiated. July 18, 1915, the charge Ride | 
abandonment, and it. being set forth in ihe applieation to contest 
that she desired to acquire title to the SE. 4, Sec. 26, which was 
_ then embraced in the entry of oné Fikema, eoainet whieh Halff was - 
prosecuting a contest. The Fikema entry was canceled by relin- 
- quishment July 15, 1915, and Halff’s application was filed four days © 


- later. -Mallmann’s ‘application to contest was forwarded to the 


Commissioner of the General Land Office for instructions, and by — 
decision of February 5, 1916, the local: officers were directed to allow | 
Halff’s application for additional entry, if he was’ ‘qualified and no 
objection appeared other than the contest of Mallmann, and to allow | 
the latter to proceed with her contest, “but such contest, if success- 
ful, will not necessarily cause cancellation of the additional entry.” 


~- Contestant appealed, and by: decision of May 17, 1917, the ruling 


_ of the Commissioner of the General Land Office was affitraed’- 7 

| Meanwhile, on February 26, 1917, Mallmann filed a second appli- 

- cation to contest the entry, ‘making, j in effect, the same charge as in 

_ the first affidavit, but adding thereto the charge that residence had © 
‘never been established: on the land described i in the. application to. 
make an additional entry, and setting forth that she desired to. 
acquire title to the land under the Stock-raising act. With the * 

second application to contest was filed a. withdrawal of the appeal _ 
from the decision of the Commissioner, - | : 


and requests. that the case be closed of record, as the present : action ‘involves = 


all of the facts in connection with that protest, and. also includes an action ar 


against the original entry of: said protestee and claimant, ' but. this withdrawal 
is in. no wise to be. deemed - as a waiver: or to be considered as. sueli. telative 
- to. the facts embraced in. protestant’s onigina protest. . OE Sage 
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The peal officers: on February 27, AM, Ces niean the second appli 


7 cation to. contest— 


for the reason that there is now pending on: appeal before the Department 


~~ another action ‘between the same parties concerning the same land, the ques- 


. tion being whether: the ‘contestant should proceed | with the contest under. the 
_ terms set. forth in the Commissioner’s letter. of February 5, 1916. 
_ The withdrawal presented with. this last application to. contest. is- likewise 
not accepted: by reason of it containing reservations with respect to the con- | 
“test withdrawn. No conditional withdrawal of a contest will be accepted. 
Contestant can await the outcome: of’ the first: proceeding - or withdraw the 
_ same. If the first contest is withdrawn, no future right to contest this entry 


‘will be. recognized. - No. right: of appeal in this matter will be recognized, as “s 


: you have one appeal pending relative to. this: cone: -¥ou must stand or fall. 

on your former proceeding. | ; oS 

~The motion for rehearing is, i in Teiece an. tp from the decision 
of the local officers dated February. 21, ‘1917. : 

From statements. set forth in the motion, it is apparent that con- 

iestant, in filing the second affidavit, was of opinion that she would 
be bound by the statements in her first affidavit. as to her intention 
to acquire title to the SE. a said Ree. 26 under ae Peon a ‘the 
Enlarged Homestead ach. 
— Rule of Practice 2: requires an cpplication: to. content to contain a, 
statement. of the law under which applicant intends to acquire title, 
and. facts showing that he is qualified to do so. The reason for this 
rule is obvious. It was intended to prevent contests by persons. who . 
were not qualified to exercise the preference right, awarded to. suc-— 
cessful contestants. However, if during the pendency of a contest 
a. contestant becomes qualified to make entry under a law other than 
that stated in the application to contest, no reason exists. why he 
should not, if he so desires, take: advantage of the changed condition. 

The rule i 1s that a second contest, by the same person, upon substan- 
tially the same charges. as. in the first, will not be permitted, even 

_though.the entryman was not served. with. notice of the first contest, 
— unless satisfactory explanation i is made why the first contest was not. 
i prosecuted. Wickham v. Heirs of Uber (46 L. D., 58). | : 

The local officers were correct in holding that a cae with: _ 
| drawal can not be accepted. - As the conditional withdrawal ‘Was © 
made a part of the second application 1 to contest, the re] jection of the. 
withdrawal carries with it the second contest. . | 
_ Nothing that’ contestant has set forth in any paper ‘filed ald if 
proven, secure for her a. ‘preference right of entry for the tract de- — 
. scribed in the additional application of Half. His: original entry 
| being intact, and its lifetime not having expired, he has the right to 
make an additional thereto. under section 3 of the-Enlarged Home- 
stead act, whether or not he has complied with the law as to the origi- — 
nal entry. The additional. entry, if allowed, can be: Bereded even 
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: thoaah the original be canceled; and antl the additional’ application oo. 


_ becomes an entry and is thereafter regularly canceled on contest, 
. there are no proceedings by which ‘Mallmann.< can sequire a preference 
right of entry.as to the tract. — | : 

| However, the local officers erred in taking any action. on the ‘second 

application to contest and the conditional withdrawal ofthe appeal. 


_ The matter was pending before the Department, and the local officers 7 


- were without jurisdiction. All the papers: should have been for! 
_warded 3 in the usual manner, without action: — 7 7 


_AS already stated, contestant could acquire: no greater right aided a - 
the second contest than under the first. She will therefore be allowed. | 


to proceed under her first contest, the motion for ae being 7 
- denied. a | | 





Ex Parte TETER, 
Decided: August 7. 1917, 


| INTERMARRIAGE OF HomesteapEns—ELEction AS TO Riau Kor OF APR 6, 
1914, : Sf 


The aes of a homestead iehtrywomati ne a settler on: lands not subject to | 


- entry because. unsurveyed is not within the scope of the’ act of April 6,-1914 Ce - 


(38 Stat., 312), which eauies among other Eee that both parties: shall 
have made entries. ) , . : 


VogEtsane, First Assistant Seorctary: 


_. Appeal: has been. filed by Mrs. Lee W. Teter, fimistly Hattie ihn: 
derson, who made homestead entry, Havre 021219, on June 4, 1913, 
under the act of February 19, 1909 (35 Stat., 639), for dhe Kk. a 
Sec. 33, T. 34 N., R. 23 E., M. M., from the decision of the: Commis- 
sioner of the Gana Land: Office, dated June 17, 1916, rejecting the 


joint election of her husband a herself, under the net of April’ 6 


i914 (38 Stat., 312), to live on the lands saainad by the husband. — 
‘The election: was rejected on the. ground that the-act of April 6, 


1914, has no application i in this case, for the reason that the husband. 7 


_ has no-entry, but is only a settler on unsurveyed lands, not aun 
to entry. No other question i is involved. — fee , 
: The said. act 1s as follows: 


‘That the marriage of. a ‘homestead. eitryman to. a ‘homestead entrywoman 
_after: each shall have fulfilled the requirements of the homestead law. for one — 
year next preceding. such marriage. shall not impair. the right of, either . to at 
patent, but the husband shall elect,. under rules: and. regulations prescribed. by - 
the Secretary of. the Interior, on which of. the two. entries the home shall there- — 
after be: made,. and residence thereon. by the husband and wife shall. constitute 
a compliance with the residence requirements upon each entry ; Provided, That - 
the provisions hereof: shall. apply. to ‘existing entries. . : | 


‘The appellant. states that before she and her husband misatiaid 
J. anOSy: 4, 1916) they me > inquiries oF, various s persons and: were 
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a informed that they could elect: upon which lands thay eee to live, . 


| notwithstanding | the fact that the lands claimed. by her husband were a 
unsurveyed. | | 
The said act of April 6, 1914, refers ae to “ ere 9 4 entry- 
_ woman” and “ entries.” ‘A farecal examination -of said act fails to. 
: disclose that-it was the intention of Congress that settlers on unsur-— 

- veyed. lands: should be entitled to the benefits. thereof. While the - 
statute is no doubt’ i in the nature of a remedial one-and should be 
liberally construed, the Department, after mature consideration, is 
of the opinion that it Js not justified in reading. into the Jaw that. 


a settlers are entitled to its benefit, since such action would, to say the 


os least, be encroaching upon the legislative powers of Congress, . 
“The decision asappenled from. was correct, and is hereby affirmed. 


_ENUTE ARITHEON, 
- Ivsmuerions, 


-Wasurneron, D. ©. “Angus 13, 1917. 


. oe UNDER Gannon 7, ENLARGED HomustEap Aor Creprr FOR RESIDENCE 
ON ForRMER ENTRY. . ; . _ fs 0 
Where an additional homestead eee under section 6 of the act. of March 2, 


1889, is changed by amendment to an entry under section 7 of the En- — 


larged Homestead. act, including additional contiguous land, residence 
- thereon under the. first-named act will be credited to the 2 period podned 
by the later Jaw. a4 La | 


| -Voorrsanc, Furst Assistand Secs : ny 

The Department is in receipt. of. your Conmiasicnee of ne Gen- 
eral Land Office] request of August 3, 1917, for instructions as to 
whether Knute Aritheon is entitled to credit for residence . on his: 
amended entry from May 19, 1915. | 

_Aritheon perfected by hice: -year proof a “homestead. entry for 80. 

--acres within the Lemmon, South Dakota, land district,. and on No- 

- vember 9, 1914, made an additional entry for 80 acres in the Dick- 

* Inson, North Dakota; district, under section 6 of the act of March 2, 
1889 (25 Stat., 854), on which tract you report he established resi- 

dence May 19, 1915, and still resides. Under date of August 25, — 

1916,’ the: additional entry was by you changed in. character to an 

entry under section 7 of the Enlarged Homestead act and amended 
by adding thereto a tract.of 160 acres of contiguous land. 

_ The section 7 referred to was added to the Enlarged ‘Homestead 
law by the act of July: 3, 1916 (39 Stat., 344), and. the regulations 
thereunder were approred five days lat ee aa L. D., 208). Para- — 

7 graph 2 of the regulations provides: . Rt et Geo 
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A person whose two incontiguous entries. do not qake up 320 acres, ‘who’ has : 
submitted” pr ‘00f ' on the fir st and occupies his unperfected. second claim, may 


amend the latter. Dy adding: land contiguous thereto, so as to: aggregate that | | 


area; subject to: the Peon of this act: a residence : and culti- 
“vation. 


- It is ane as salad: os you, . fiat: the ae ie salag the 
: additional. entry on November 9, 1914, exhausted his homestead 


right; but while residing on the land Congress enlarged that right. 


The regulations, supra, allowed the amendment of the additional © 
_entry, and as amended it became subject to all of the requirements 
of the Enlarged Homestead act.. Its character was changed by the | 
amendment: without any. formal statement to that. effect by you. | 
The entryman stands in the position of one who establishes resi- 


| Sdenee on land prior to entry, and is éntitled to claim credit for ._ _ 
residence £ from the: date it was actually pees ppenees on any Pe of = 


the land, 


Ex x parte SANDS, ‘NICHOLSON and SCHMIDT, 


- Decided August 44, 1917 


Sec eeanoe ‘Sermceacents—Drvision oF "Lanp—Insievortons | (OF Max 22, ra 


1914 ( Circular 324), 


‘Where the rights of two or more ‘persons toa tract of ‘public land are e equal, 


_ by virtue: of. simultaneous ‘settlement thereon at a time when the land is..- 


subject to settlement, as. distinguished from rights acquired merely as: the 
: result of applications. Simultaneously filed, the tract should not be: disposed 
of by lot, but by an equitable division thereof, ‘Saving. to each settler, as 
far as practicable, his. improvements. | 


Vocsisane, First Assistant Secretary: | a a an. 
‘The NW. 4 SW. 4 and the W. 4 NE. 4 SW. 4, “See. 5, . BN, - 
R. 17 W., 8. 'B. M., California, containing 60 acres, were excluded 
from the Santa Barbace National Forest and made subject to settle- — 
' ment under the homestead. lawson and after August 11, 1915, at 9 
o’clock a; m.,-and subject. to entry and other disposition under. aa 
public land laws: on September 8, 1915, at 9 o’clock a.m : 
August: 19; 1915, William E. Panda: George O. Nicholson ‘and 
Henry H. Schmidt filed homestead. applications 027154, 027 160 and — 


027305, for the above described tracts, each of said ‘claimants filing 2 


with his application a corroborated affidavit. alleging settlement on 
| the land at.9 o’clock-a. m. , August: 11,1915... 
~The applications of: Sanda, ‘Schmidt and Nicholsan’ oe —— : 
filed within the twenty days immediately prior to September 8, 1915, | 
the date the lands were made subject to entry, they were treated— | 

and properly so—as. having been filed. simultaneously, i in accordance 
with instructions of ‘May 22, 1914 as L. D., eset e aa 
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As the result of a heating, held during five dacs bagiinae Octo- 
ber 6, 1915, on the conflicting allegations of settlement, the-local offi- 
- cers, by denision: of January 24, 1916, found’ that the settlements. of 
Sands, Schmidt and Nicholson were simultaneous. They also recom- 
- mended that Schmidt be permitted to make entry of the 20-acre tract 
-(W. 4. NE. 4 SW. 4) upon which subdivision his house and i improve-_ 
riers were flecaied. and that the right of Sands and Nicholson to - 
--enter the 40-acre tract. (NW. 4 SW. 4) be determined by a drawing - 
between them in the manner ayaa by. ee ile 4 of the nee: 
lations of May 22, 1914, supra. 
The (amiss of the General Tana Office, on September 30, : 
1916, found that settlement was initiated simultaneously by all three : 
parties to the record; that“Schmidt’s improvements were located on 
the 20-acre tract. (W. $ NE. 4 SW. 4) and those of Nicholson on the — 
40-acre tract (NW. 4 Sw. 4). The Commissioner. further held, how- 
ever, that the eoond: as compiled did-not disclose whether Sands’s im-. 
“provements were located on the NW. + SW.. + or W. 4NE. 4 SW. 4... 
. Under the circumstances, further hearing was oe ioeed ihe: issue to 


4 be confined to the exact location of -Sands’s improvements, after 


which the rights of each as. to the legal subdivision on which his 
improvements were located would be determined by a drawing, in 
- accordance with the regulations hereinbefore referred to (438 L. D., - 


254).. From this decision. Sands and Nicholson arrested and Schmide | 


applied for further hearing. © 

Prior to final action upon this ipnesed ts) a epenciiy: in order 
to obviate, if possible, the necessity of further hearing, the Depart- 
ment required that Nicholson and Sands submit. porroboratad affida- 
_yits and diagrams clearly: showing the extent and exact. location. of 
their respective improvements. Said affidavits and, cera: have | 
been submitted. _. | 
In the first place, the Department, after arora someeabon of tie 

voluminous testimony submitted at the hearing heretofore held, is : 
clearly. of the opinion that the testimony sustains the conclusion 
_ reached by the decision below i in so far as it held that settlement, by | 
Sands, Schmidt and Nicholson was initiated. simultaneously. pe 

The record as supplemented by the affidavits and diagrams referred | 


to now. clearly reveals the exact location of the homes and major por- | 


tion of the oe placed on the lands by Sands, Schmidt and 
Nicholson. - 

_Nicholson’s house, improvements ee qalvation nea princi- © 
pally over the east. 20 acres of the 40-acre tract,.or upon the E. 4 NW. 


— $ SW..2. Schmidt’s house and major portion of his. improvements 


are. located eee the south 10 acres of the 20-acre tract, or the S. 4. 
W. 4 | N EK. 2 SW. 4. Sands’s house and greater portion of his. im-_ 
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provements: and cultivation are areitiiats upon ‘the north 10: acres of the 
--20-acre tract, or N. . W. NE. 4 SW. dt. Ce : 

Having definitely ascertained the exact location: of: thie 3 improve- | 
ments of each party, or major ‘portion: thereof, the question to be 
_ determined by the Department upon this proceeding is whether the | 
rights of the various parties to the record should be determined by a - 
drawing in the manner prescribed by regulations of May 22, 1914, . 
supra, or, the rights of all three in the premises being equal, whether 
the two ‘tracts: should be considered as a: unit and divided so that 
Sands, Schmidt and Nicholson might retain their respective homes | 
and at the same time receive equal areas. | ; 

‘The regulations referred to (43 L. D. » 254) provide: | 

3. If two. or more conflicting applications are ‘received, ach ‘containing alle- 
gations of prior settlement, a hearing shall be ordered to determine the priority 


of right, and it shall be: restricted to those’ alleging such right. 
_ 4. Where there are applications. conflicting in whole or in part im which no 


one of the several applicants claims prior settlement. the register and receiver 


will write on cards the names of the several applicants, and each of these cards 
shall be placed in ‘an. envelope upon which there is no distinctive or identifying 


ac mark, and * * #* after all the envelopes containing the names of the several 


applicants shall have been: thoroughly mixed: in the presence of. such “persons 
as may desire to be present, - they ape be cho: and numbered | in order. 
: [Italics the Department’s.] — poe 


Tn the case at; bar the rights. of Sands, Schmidt and. Nicholson are — 
equal, not necessarily by virtue of. having filed their applications = 
- within the twenty days immediately prior to the date the land became 
subject to entry, but because of their. simultaneous settlement ‘at a 
time when the land was subj ect to settlement. The regulations re- 

- ferred to have no application in a case where the rights are based 
upon simultaneous. settlement, but are restricted to cases where the 


_ applications -are filed simultaneously and “ #0; one of the several 


applicants claims prior settlement.” : 


The Department’ has heretofore had occasion on SO ruled in ie case : | 


of Georgia Watts, Lula Menzie and Claude M. Stanton (Great Falls _ 
038831, 038828, 038740), decided December 15, 1916, unreported. In _ 

-. that case, as in the case under consideration, the ‘ares claimants set- . 
tiled on the land simultaneously and the Commissioner. directed a 
drawing: under the regulations cited. ‘The. Department ordered. an 
equitable division: of the land, holding that—_ | | 


Examination of circular No. 324 discloses that it. was. designed to: erect. the 
‘ disposition of. applications, filings and: selections, and does not. provide a means . 
for determining settlement claims. ‘The Commissioner was, therefore, in. error 
in requiring the claimants 1 in | this case. to submit to a. drawing under the tacts : 
. eames a | | eae 


<The issue-at bar is miler’ im all essential respects to that itivolved | 
in the Watts- Menzie-Stanton case, and. the Department i 1S not in- 
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clined to ve: fom the rule as laid dow cicenn. - (See Also 


- Fowler v. Dennis, 41 L. D., 173, and Jeannot ». Mast, 45 L. D., 586.) | 


Upon the facts as presented by this record, the rights of all ae 
: ants being equal, each is entitled to his home, and, therefore,-the 60 
“acres involved will be treated as a unit and divided so that Sands, 


= Schmidt and Nicholson may each retain 20 acres, including therein - 


the particular tract, or part thereof, upon. which his home and the 


. greater portion of his improvements and cultivation are situate. — “ 
The eee in ee will be awarded as follows: To Bache: 


‘the E. 4 2 SW. 23. ta Sands, the N. 4 W. 4 NE. 4 SW. 4 and 
N; LW. lee "h SW. +s and to Schmidt the S. aw. 4 NE. 2 SW. d 

and S. 4 W. ANW.4SW.4 _ 
| The decision below i is modified accordingly. 


Is ae 


McKENZIE v. HALL. 
Decided August 29. 1927 


REINSTATEMENT OF . . Cancerm. ENray—Norice—Waen Contusr FOR ABANDON- 
- MENT Lis. | 
A claimant is entitled to personal or ‘eonsteustive notice of the reinstatement 
of his, -eanceled - entry, which is not thereafter subject to contest upon a 
charge of abandonment until six months from receipt of notice. 
SaME—CONSTRUCTIVE ‘NorrcE—REGISTERED LETTER— REQUIREMENTS. 
To char ge a claimant with constructive notice of the reinstatement of his can- 
 eeled entry, upon his failure to call for the registered letter containing notice 
thereof, such letter must have. remained in the post office. of the claimant’s 
record address, ‘subject to eall, during the entire thirty- day. period reamxe” 
and then returned to the land office as uncalled for. | | 


| vocnmana: First Assistant apy: 7 
| Georgina McKenzie has appealed from the decision of the Commis- 7 
- sioner of the General Land Office, dated April 10, 1917, denying her — 
application to contest the homestead entry of James R. ‘Hall, forthe — 
8.4 SW. 4 and SW. 3 SE. 4 , Sec. 28, T. 44.N., R.2E,, B.M, Coeur 
Alena, Idaho, land district 4 2, 
Said entry was made by. Hall on J uly. 5, 1905. He nie settle- - 
ment on the land ‘since J uly 24, 1901. July 8, 1905, ‘the State of Idaho — 


*, filed indemnity school land list for the land; having applied for the 


_ survey:of the township July 6, 1901. Such ‘proceedings were had; as | 
to the conflicting claims to the land, that on May 6, 1914, the State? S 
a selection. was canceled and the ometcae entry. of. Hall reinstated 
(it having been canceled during the course of the proceedings supra), 
notice of which. was sent to the entryman at his record Pore, and | 
. returned undelivered. : | : is 


+ 
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- June of, 1916, Georgina McKenzie filed application to contest said “2 | 


entry, charaing. in substance, that Hall was cuilty of perjury in his 
application; that he had never at any time settled on nor made any — 
_ improvements whatever upon said land; that said land had been ~ 


abandoned by Hall for more than six ponte last past and ever since | 


his’ pretended settlement:on July 24,1901; and that he has not at any 
- time complied with any of the requirements of law as to. settlement, . 


“Tesidence, 0 or improvement of said land. 


Said application was denied by the local Stiles wilio held ‘that 
contestant had failed to state facts sufficient to: constitute grounds of — 
contest. McKenzie appealed to the’ Commissioner, who affirmed the 
~ action of the local officers. | | pe 

In her appeal. before the Depar ément; ‘McKenzie’ contends fae this 
entry has béen subject to contest at all times since January 6, 1906, 
while it remained an entry of record, on the ground of abandonmens. 
subject only to the determination ‘of the prior proceedings of the. 
State while pending against said entry... 5, 88 | 

Hall was entitled to personal or constructive notice: of the. rein-— 
_ statement. of his entry, which was not subject to contest, charging 
abandonment, until ‘six months after such notice. The proceedings 
leading up-to the reinstatement of the entry had the effect’ of sus- 
pending the same during the period thereof. The record shows that 
‘the local officers notified Hall of the reinstatement of his entry on 
April 26, 1916, by registered letter.. May 31, 1916, they reported. that 
the registered notice had. not been received, nor had the letter at that. 
time been returned unclaimed: The at iieniont appears in the brief 
and argument. on appeal by the dittorney for contestant, that said 
registered notice was returned unclaimed on June 8, 1916. To charge’ 
Hall with constructive notice, if he failed to call for the registered — 
letter containing the notice of reinstatement, the rules and regula- 
tions of the Department require that such letter must. have remained - 
in the post office of his record address, subject to call, during the 
entire period it was required to be so held; to wit, thirty days, and | 


must be returned to the local. office as. uncalled for at the end of that - : 


"period, ‘as evidence of that fact. McGraw . Lott (44 L. D., 867). 
- The record shows informally, but not officially, that this. ne -been. 
done. In such event, Hall’s entry did not become subject to contest 
until the expiration of the entire. period of constructive notice and — 
six’ months thereafter, and upon default on his part in complying 
with the law and failure to cure such default prior to contest, it — 
- became thereafter ‘subject to contest by the first duly qualified . con- 


-. testant. The record showing that the contest at bar was filed before’ 


said entry was subject to contest, it follows that same was pee 
turely. instituted. i | : 
_ The decision appealed from 3 is, ified 


4 
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MILITARY SERVICE BY HOMESTEADERS DURING WAR. ACT oF 
_ JULY 28, 1917 (PUBLIC No. 82). tHe? aah 


LystRucTIONs: 
‘[Cireular No. 564, 1 


| Derarrmenr OF THE Tau 
--- Gunerat Lanp Orricn, _ 
: “Washington, D. ica ia 22,1 917. 
‘Rucrsrurs AND RECEIVERS, 
 *Unrrep States Lanp Orvrons: a 
‘The act of July 28, 1917 (Public No. 32), provides: 
That any settler upon the public lands of the United States, or any aes 


man whose. application: has been allowed, or any person who has made appli- 
ation for public lands which thereafter may be allowed. under the home- | 


stead laws, who, after such settlement, entry, or application, enlists or is 


actually engaged in the military | or naval service of the United States as. a 
private soldier, officer, seaman, marine, national guardsman, or member. of . 
any other organization for offense or defense authorized by Congress during. 
any war in which the United States may be engaged, shall, in the administra- 
tion of the homestead laws, have his services therein construed to be equiva- 
lent to all intents and. purposes to residence and cultivation for the . Same 
length of time upon the. tract entered or settled upon ; and Hereafter no ‘con- 
test shall be initiated | on the ground ‘of abandonment, hor allegation of aban- ~ 
donment sustained against any such settler, entryman, or person unless it shall 
be alleged in. the preliminary. affidavit. or affidavits of contest and preved at 
the hearing in cases hereinafter initiated that the alleged absence from the 
land was not. due to his employment: in such military Or naval service ; that. 
if he shall be discharged on account of wounds received or disability incurred 
inthe line of duty, then the term of his enlistment shall be deducted from the. 
required length of residence, without reference to the time of. actual Service :. 
Provided, That no patent shall issue to any homestead settler. who has. not re- 
sided upon, improved, and cultivated his homestead for a period. of at least one 
year. | } 
Src. 2, That any settier upon the wabue iehas of the United States, or a 

entryman whose application has been allowed, or any person who has made © 
‘application for public lands which thereafter may be allowed under. the. home- ” 
stead. laws, who dies while actually engaged in the military or naval service of 
_the United States, as a private soldier, officer, seaman, marine, national guards-_ 

Iman, or member of any other organization for offense or defense. authorized. by. 

Congress during any war in which the United States may be engaged, then his | 

widow, if unmarried, or in case of her death or marriage, his minor orphan » 
children, or his or their legal representatives, may proceed forthwith to make 
final proof upon: such entry or application. thereafter allowed, and shall: be en-- 

titled to receive Government patent for such land; and that the death of such — 
soldier while so.engaged in the service’ of the United States shall, in the admin- 

istration of the homestead laws, be construed to be. equivalent to a ‘perforimarice . 
of all requirements as to pestacuce and cultivation npon such | homestead. | 


WHO: ENTITLED TO. CREDIT FOR MILITARY ‘SERVICE. 


2. _ The present. war began, as to the United States, April 6, 1917. 
~The specie privileges given oy the. act accrue, as to each homestead es 
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last on ‘that date if he was already in ae United States service; 


otherwise from the time, after that date, when. he enlisted or. shall “3 


enlist in the United .States Army, Navy, or. Marine Corps, or when, 
as a member of any other organization for offense or defense author- - 


ized by Congress, he was or shall be mustered into or engaged i in the | | 


_ military or naval service. of the United States. The benefits of. the — | 
act do not extend to any persons not engaged i In the. service for offense 


er defense .as set forth therein. In these instructions. the word 


“ soldier ” will be used. to indicate any Person ae within the 
purview of the act. i 
3. The benefits of the act are couferied™ upon a person on before 
going into the service, had actually made a homestead entry; had 
effected and. maintained a valid settlement upon a tract properly sub- 
ject to entry by him, or had: filed an allowable. application for the 
land. This last includes one who had. filed a petition for designation 
under the Enlarged Homestead. act or the. Stock-raising. Homestead 
law,. accompanied by an application to enter, provided his. entry be 
allowed pursuant to. a designation made whilé the war lasts, and 
credit will be given for the service of such soldier had after the date 
_of the designation. The act does not protect any entry from cancel- - 
lation on account of detaults of the homesteader occurring before he 
vot into the s service. te | 


Be PERIOD OF CREDIT ALLOWED-—RESIDEN CE "REQUIRED. 


4, A soldier is-entitled to credit on the residence and’ cultivation 
prescribed by the homestead law for the time of his service during 
the war; but one whose discharge 1 is on account of wounds received . 


OF disability incurred in the line of duty is entitled to crédit for the 


entire term of his enlistment, without reference to the time of actual 
service. However, the homesieader will be required to show at least 
one year’s residence and cultivation - in connection with his entry, 
regardless of the length of his service or the fact that he has been 
~ discharged on one of the grounds indicated. During each year’s resil- 
dence which he may be required to show he. is entitled to. the five 
months: ‘absence privilege hike other homesteaders. | ae 


| “RIGHTS or wipow, “MINOR CHILDREN, “HEIRS, ‘oR DEVISEES. - 


5. If the soldier dies: while actually engaged. in the military or: | 

- naval service of the United States, his widow, if unmarried, may at 
‘once submit proof on his entry, if one has been made; if theres’ iS no 

widow, or she has remarried,.his minor children may, through their 


guardian, thus submit, the proof; and if he leaves no widow, or the — . 


widow has remarried, and if all of his children, if any there be, are. 
- not minors, then pit may be. submitted. by his nore in. general or: 


_ by. his devisees, as a case may be. © 
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In the cen the séldice had not made entry for ihe land claimed, 
then the right to.make entry therefor and submit proof accrues to the 
parties indicated at once or as soon as the land becomes subject to 


_centry. In‘such proof it will be necessary only to prove the identity 


of the entryman, settler, or applicant with the soldier; that he died 
while actually engaged in the service, and that the person or persons 


submitting proof bear to him-one of the relations mentioned. When 


the claim is based on settlement’ only, the facts with respect thereto — 


must be shown, otherwise the manner and method of cabins final a 


cone will follow the usual Ea 
NO CREDIT WHERE CLAIM INITIATED AFTER ENTERING SERVICE. 


6. ‘Neither this act - nor any other legislation contains a provision 
by which a person who initiates a homestead claim, by filing applica- 
tion or by making settlement on public land, after entering the Army, 
Navy, or Marine Corps, or other organization in the present war, may. 
obtain credit i in connection therewith on account of his service. 


conTEST—MUSt PROVE. ABSENCE NOT DUE To MILITARY ‘SERVICE, 


1. No application. hereafter. filed to contest a homestead entry on. 
the ground of abandonment will be allowed by you unless there is an 
allegation therein that the entryman’s alleged absence from the land 
was not due to his employment in-thé Army, Navy, or Marine Corps, 
or other organization described in the act. No allegation of abandon- 
mént will be sustained against a homestead settler in connection. with 
a contest initiated after April 6, 1917, unless it has. been proved at 
the hearing, if one be had, that the entryrian’ s alleged absence from 
_ the land was not. due to his yee In. eegs | or naval service 
- as indicated. oS | ; ties 3 - 3 


“NOTICE TO LAND DEPARTMENT or ENTERING MILITARY SERVICE. 


8. While the law thus protects entrymen. engaged in the railitary - 
service from contests against their entries on the ground of abandon-— 


_ ment and it is not obligatory upon: them to-advise the land: depart- 7 


ment as to their reasons for leaving their claims, it is advisable that _ 
each shall notify thé socal oe States Land Office of the facts 
in cr ee. catia | | | 


FINAL PROOF BY ENTRYMAN IN MILITARY SERVICE, 


9. "The entryman, if desirous of submitting proof, ‘may give his 


own testimony before any officer authorized to administer oaths and 


| having. an omeual: seal at the place where he is pe Stationed, but. 


int or land district and publication. and. posting of notice mt 
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be duly. inadé... _It-is not - spligatony: upon the Romesteadee thus to- 
submit the proof, though the period given by. law for its submis-— 


sion be about to expire; he will be allowed a reasonable time after 


his is discharge : for that Sea 


: ‘SETTLER ‘ON UNSURVEYED LAND—NOTICE OF ENLISTMENT. 


10. ‘Following the practice under the provisions of the act of J uly 


8, 1916 (39 Stat., 341), any qualified person who in good. faith makes 
| cottlement: upon and. improves unsurveyed, unreserved, unappro- 

_ -priated public-land of the United States with intention to enter it 

under the homestead laws after survey thereof, who has plainly . 


marked on the ground the exterior boundaries of the tract claimed 
by him,.and: who, as a soldier, becomes entitled to the benefits of the 
act of: Jaly 28; 1917, may file at the local United States Land Office - 


a notice of ae enlieiient. and: that he claims the benefits of: that. ot 


act. A tract is regarded as unsurveyed within the meaning of the 
homestead laws until a eeurvey. has been accepted and the plat thereof 
filed. 

11. You wail’ give the current: sein numbers to sach notices, make 
‘due record of them on your serial number registers, with a plain 
notation at the top of the page that no entry has been made, and will 
forward the notices with your monthly returns. You will also make 
note of such papers on your tract books where the description of the 
jand is given therein by section, township, Tange, and ies sub- 
divisions. 7 


"CIRCULAR NO. 506 NOT SUPERSEDED. 


12% These instructions do not supersede those of Septeniber 27, 
-. 1916 (Circular 506, 45. L. D., 488), relating to special privileges ac-_ 


corded homestead scitlere on account of military servicé rendered in 


— connection with operations in Mexico or along the border thereof os 
‘or in mobilization camps elsewhere, | , 7 
Aes eee | _ a: 7 
‘Cray i aa. 
| | | "Commissioner. _ 
- . “Approved: *, 
CP ee ALEXANDER 7 VocEnsand, 2 
: Re First Assistant Secretary. 
a . --4587° —1T—vou 46—12 | | 
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"DEPOSITS BY INDIVIDUALS FOR SURVEY OF PUBLIC: LANDS. 


-Insrevert0ns, ; 


DerarrMEnt OF THE Twrenton, 
GewneraL Lanp OFFIce, 


Washington, D. ¢. lle a 1917, 


Unirep: , Grams SURVEYORS Garvan. AND | 
_Recisters anD Receivers or U. 8. Lanp Orricus: : 
Paragraph 21 of Circular of Instructions. dated. con 7, 1895, 
relative to deposits by individuals for the survey: of Sapte lands 
under Section 2401, Revised Statutes, as. 3 amended ss the Act of — 
August 20, 1894, is hereby revoked. ~~ ee 22%, 
. The revoked paragraph reads. as follows: oe & 
“Such certificates hereafter issued will not be regarded as assignable’ or receiv- 
_ able until the township for the: ‘survey of which the deposit was made has. been 
sae tae and the plat: ther eof filed 1 in the district land office. _ oo 
| : Cray TaLuMan, — 
Commissioner, | 


ie ee isis 9; 1917: 
AT EXANDER T. Vonmeince: | 
First, Assistant Secretary. 


“ARTHUR CROWLEY et al. 
Z Decided 1 August 2 23, 91. 


a Muon. Srris LocaTIoN BY Owner OF one: Crarm—Occurancy « OR: Use FOR Mrnte a 


OR MILLING. | . se 
LA qill site. location made iy: the owner of a. lode: claim is ‘invalid unless. the 
ground claimed is used or occupied for mining or milling purposes. 


ADVERSE PROCEEDINGS BY ‘LAND DEPARTMENT—MAay BE BroveHt WHEN, 


The land department has ample authority to entertain ‘adverse proceedings 
to determine the validity of an asserted ce site claim within a national 
“forest before application for patent is filed. 


; Vocrrsanc, First Assistant Sccretars Ye 

This is an appeal by Arthur Crowley, Ww. B. Wallace: sa 5 W. 
Crowley from a decision of the Commissioner of the General Land 
Office, dated March 6, 1917, declaring to be ‘null and void the mill site 
location, known. as che Cherokee Mill Site claim, situate in Sec. 15, 
T. 17 S., R. 31 E., Visalia; California, ae district, within the 


| Sequoia National F “orest. 
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oats against the mill site location were ordered and had. a 


upon an adverse report by an officer of the Forest. Service, from os 


which the following charges were formulated: 


» 1. That the land is not used or a a for mining: or: milling Ba 


_ purposes. | | | | 
2. That the land contains : no 0. quart mill, reduction works, or ore 
| dump. - | | 


3. That the Vadione was not made in — faith for mining or r | 


| milling purposes ‘but for the purpose of controlling and speculating 
in land valuable as a site for summer residences. | 7 

After hearing duly had, the: local officers. found and held, from | 
the testimony adduced, in favor of the locators. Upon appeal by 
_ the Forest Service, this action was reversed by the Commissioner, 
and further appeal by the locators brings the matter before the 
Department. | 
Tt was admitted by the 1 Jocators, ‘in their answer " the charges, 
that the: land had not been used and occupied for mining or milling 
‘purposes, but it is their contention that such use and occupancy need 
not be shown until they make application. for patent, and in sup- 
port of this contention there'is cited Hard Cash and Other Mill Site 
Claims (34 L. D. , 825) ; Alaska Copper Company (82 L. D., 128) ; 
-. Silver Peak Mines ». Valealda e¢ al. (79 Fed. Rep. - 886); and Val- 
~ ealda et al..v. Silver Peak Mines (86 Fed. Rep. 4 90). 7 

‘The record discloses that the Cherokee mine and ‘an. site + were 
first located by Arthur Crowley, James W. Crowley and W. B. 
Wallace in 1897. ‘On July 26, 1900, the same parties relocated the 


Cherokee. mine, and on August. 9, 1900, located the mill site in connec- . | 


tion therewith. Wallace thereafter conveyed his one- -third interest 

in. the mine and -mill' site to his co-locator, Arthur Crowley.. The — 
locators testified that the annual assessment work had been regularly - 
kept. up on ‘the Cherokee mine, and that a vein or lode bearing gold. 


had beén disclosed thereon. They admitted, however, that the mill aie 


site had not been used for mining or milling: purposes. 
It appears that the mill site is situate some two or three miles from. 
3 the. Cherokee lode claim, at a lower elevation, and the locators allege — 


that: the site was selected because of its protection from. snowslides, 7 


which have i in the past. been very destructive in the locality. 


Witnesses for the Government testified that some ten or. twelve - 


| cabins, had been constructed upon the mill site and. occupied by vari- : 
ous persons during the summer months. These cabins were con-_ 


_structed. under permits obtained from the Forest oe and with- a 
out the consent of the locators. 3 ae 
~The Department. has carefully: soneidered | the cases cited in supe ° 


. port of the locators’ contention that they are under no obligation to. ; 
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: show a use of the mill site for: mining or milling purposes crn ap- 
| ‘plication: for patent is made, but finds no support in said cases for’ 
such contention. In the case of Alaska cae paid es it 
 was-held (syllabus) : 
~The statute requires that a mill site be used or occupied by ine Sropeietor of - 
the vein or lode for mining or milling purposes ; and some step in or directly | 
connected with the process of mining or some feature of milling must be per- . 
formed upon, or ‘some recognized. agency of operative mining or milling must 
occupy the mill site at the time patent is applied for to come -within the. 
‘purview of: the statute. 
In the case of Hard Cash aa Other 1 Mill Site Claims, supra, it 
was held (syllabus) that— _ | : 
_ Section 2387 of the Revised Statutes contemplates that at the time applica: 
tion is made for patent to a mill. site claim the land, embraced therein. is being 
used or occupied for mining or. milling purposes. i, 

The words, “ot the time application for patent is made,” as used 
in these decisions, simply prescribe the showing: that: must. be made- 
as to use and occupancy in order to entitle the applicant to a patent, 
‘and were not intended to indicate that a mill site claimant might hold 
and control such a claim by a mere paper location.. = 

The case of Silver Peak Mines v. Valcalda eé al., , supra, also ged 
by counsel for the locators in the appeal to the Department, arose | 
upon an action of ejectment between private claimants to Jand, 
wherein it was sought to.recover possession and. the rights to the 
waters of certain springs thereon. The defense asked the court to - 
instruct the jury that where land ig located for mill site or milling F 
purposes, the party locating and claiming the same must, within a - 
- reasonable time, use the land for the purpose for which the location — 
was made. The instructions were refused and the U. Ss. Cireuit: 


Court said: 


ae the: indtenetions asked. for had been given without any Sather qualifica- 
_ tions or explanation, it. would have tended to confuse, instead’ of enlighten | the. 
jury: upon the controlling issues” in the | case. . a 


~The court. further said: 


- The ‘right to the: waters of the springs depended upon. the prior sppROpIE 
tion, occupation, possession, and use. Did.the plaintiff have such a possession | 
thereof as amounted to its dominion. and control over the property ?: The jury 
_ ‘were not called upon to determine what was necessary for plaintiff to prove in 

order ‘to entitle it to a patent from the United States to the springs of f water 
upon the land located by it asa mill site, | . 


‘The court further said in this case: _ 


“The rights: of the United States in the premises were not in any. manner. 


involved: ‘In so. far as the laws of the United. States. had. any. application: {Oe 


this case, the plaintiff's right to the water of the springs, acquired under _the . . 
local customs, ° laws, and the decisions_of ‘courts, are recognized by” ‘the provi- 
i sions of mectio®: 2339 of the: Revised Sua utes, , 


” 


A 


~ 
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Tt may be further apesewel that 3 in fie opinion of the U. 8. Cir- 
cuit Court of Appeals in this case. (86 Fed. Rep., 90), it was found — 
. that the land involved had been used for ouEne or milling : 
7 poses. In this connection. the. court said: yp PE Bg Bye 
Douri ing the years 1888 and 1889 work was done and money ‘was expended by a 


the corporation | upon its mine, and a tunnel was. run on the: care site for the 


purpose of increasing the. supply of water from the said Springs. | eee From 


the time of. its. location of said mill site, the corporation had made-use of the | 


_ water of the springs by hauling it in wagons a distance of four or five miles, for : 
use at the mines, ‘for its employes, and for. culinary purposes. i 34 


In the case here under. consideration. no use or occupancy — fo 
= mining or milling purposes had been made of the land up.to the time 


-of serving notice: of charges, and the claimant’s asserted oe oe cs . 


based solely upon a paper location. | 
In Lindley on Mines, third site, page 417 6, it; is ede | 
The mere location ofa mill site does. not of ‘itself segregate the land front the. 
body. of. the public . domain... A ee to be Eecoenized must ; be based peau 
possession and use. 7 . : | 
Where the land is not ‘actually used, the claimant. must Shoe: such all. oceupa- 
tion, by improvements or otherwise, as evidences an intended use of the tr act in | 
good faith for mining and milling purposes. : : om 
- Mere intention or purpose on a certain: contingency of performing acts of use 
or occupation thereon will not satisfy the law. | 


In the case of H. H. Yard (38 L. D., , 59), oe in niece case of J. P. 
Nichols and Cy Smith. (46 L. -D., 20), the Department held that it 
had ample authority to proceed against and determine the validity 
_ of a:mining location. prior to application for patent. . | 
In the case here. involved the Department finds that, tie land had 
been located for a number of years and has not been 4 in any manner’ 
| improved, occupied, or used, for mining or milling purposes. It 
must, therefore, be held. that’ there is no valid. ieee for the claim- 


-_™ 


ants’ asserted. right to. the land:. The mill site claim is accordingly ie 


i, adjudged to be. null and void, and the lands will be administered as 


a part of the public domain, accu to yeh reservation \ for. forest a be 


“purposes, — 
The decision appealed from i is firmed. 





; Y NON-RESIDENCE ; HOMESTEADS IN IDAHO—ACT OF AUG. 10, ‘1917 i. os . 


Insraverions.. 


[Circular No. 566.) ; 
DEPARTMENT OF THE INTERIOR, 


~GenersL Lanp Orrtce, he 
Washington, D. €., August 25, 1917. . 


f ‘Reorsrans : AND REcervenrs, Unirep: States Lawp OFFICES IN. Tne. 


By section 10 of the er approved August.'10, 1917 (Public No. - | 
3 section 6, of the act of June 17, 1910 (36 Stat. » BBD): Providing 
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for a non- edhe: homestead in Idaho, was. aniended to” read as 
follows: 5 .* #4 oa ; 2 | 7 


 SEc. 6. That whenever the . Secretary of the Interior. shall find any tracts 
of land in the State of Idaho, subject to-entry under. this. act, do. not have 
- upon them such a sufficient supply of water suitable for domestic. purposes as ~ 

would. make. continuous residence upon. the lands possible he may, in his dis- 

_ eretion, designate such tracts of land; not to. exceed in ‘the aggregate one 
million acres, and thereafter. they: shall be “subject to entry under this act 
without the necessity: of residence upon the land entered: Provided, That the 
_ entryman shall in good faith cultivate not less than one-sixteenth of the entire 


- area of the entry which is susceptible of cultivation during the first year of 


the entry, not less than one- eighth. during the second year, and not less. than 
_ one-fourth during the third year of the entry and ‘until final proof : Provided | 
_ further, That after six months from. the date. of entry ‘and until final. proof: 
. the entryman shall be a resident of the State of Idaho. a SS 


EFFECT or THE AMENDMENT. 7 


(a) The Raion: of land which the Secretary. of the: Tnterio# iy 


tg authorized to designate as non-residence homestead land is increased 


7 from three hundred and twenty thousand acres to one million acres. 
(2) One- sixteenth the area of the entry is required to be culti-. 
vated during the first year of the entry, whereas no cultivation. dur-. 
ing that year was formerly required; the cultivation requirements. — 
during the. second, third, fourth, and: fifth years remain unchanged, 
being one-eighth for the second year, and one-fourth for each suc- 
ceeding year and. until final. proof i is submitted. Sate 
(3) The former requirement that entryman after. SIX eae Hon 
_ date.of entry and until final proof must reside not more:than: twenty 
miles from the land entered is so modified that the. entryman need 
Bae be a resident of the State of Idaho during the said period... ~ 
(4) The provision for leave of absence has been eliminated and: is” 


- obviously unnecessary, nor does the law as amended require that the. 


entryman shall be personally engaged : in. n cultivating the land and 
_ harvesting the Crops: cy. ears, | | 


. ENTRIES ALLOWED. PRIOR TO AMENDMENT. 


_ The requirement of levator: ‘ine the first year will not affect 
entries: allowed prior to the amendatory: act;-on the other hand, after 
the date of the act, such entrymen may. ‘avail themselves of its pro- 
visions with respect to. residence and personal employment in eulti- 
vating the land. : ee 3 _ 
| Ciay TaLtiumMan, 
Commissioner. 
 Meakide : | = 
: ALEXANDER of ie Voennsand; i 
oor: eas cite ce 
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- ROBINSON: ve . NORTHERN PACIFIC RAILWAY COMPANY. 


. Decided ‘August 29, 1917. 


‘Suprrvisony AUTHORITY ( OF THE DEparTMEnt—CERTtORARL. . - ma 
~The supervisory: authority of the. Department may properly - be ake by a. 
certiorari. where a substantial failure of justice, due to action taken. by a } 
) subordinate tr ibunal, would. otherwise oceur. : . 
Fair URE TO Apprar—Ruius oF ‘PRAcTICE—SUPERVISORY Avrnonrry | OF -Dirra ART- 
; ‘MENT,. : s . a a. : ae Sa ae f 6 ie wes 
Failure to appeal’ within the : time permitted. be the. rules of nractied: will 
- not preclude consideration..by the Department, in a meritorious | case, , in. 
the exercise of its supervisory authority... | 
RuLEs OF: ‘Practice—How Far ConTROLLING. | 
"The Rules. of. Practice of the land. department were » adopted to. ‘facilitate the” 
administration of the public-land. laws, and where. such rules conflict Ww ith 
the Department's due - exercise of its supervisory. authority, they will “not! 
be pono wen a Bes tao es oy 


oe Voonrsaxc, First Assistant Secretary: 


“May 21,.1915, the Department allowed a writ of certiorari In. this | 
and two. other cases: decided -herewith. one 7 
June 6, 1900, the Northern: Pacific Railway em ei teas the- 
SE. 4 I... Sac: 28, T. 7 S., B.8-W., W. My » by. list 18, under the:act:. 


of March 2, 1899: (30 Stat., 993). The aad | is eee the ‘Tillamook 


(now. Siuslaw) National Forest, established by Executive proclama- 


_ tion of March. 2, 1907.. The land was then unsurveyed, and, Decem-. - 
ber 21, 1907, ‘Mii Robinson filed contest. affidavit against the selec- 


tion, aliasing settlement about March 1, 1900, and that he hada 
| dwelling: house. and clearing on the land ae the date. of selection, was 
- residing thereon with his family, and»was a bona fide settler. - This. 
and the other cases were several times before’ the Department. under 
the title of Frank et al. v. Northern. Pacific: Haneey alan On . 
- review (37 L.-D., 502) the Department held: : | 


- Without: going into the legal question more or less involved ther ein, it is ea 
faints true that if these alleged settlers were not. possessed - of. the necessary 
qualifications. to make entry of ‘the lands. settled: upon by them under. the home-. 
stead law, it goes far toward. saying that these settlements were not. made: in- 


good faith. This thought would have special force in this case because of. the | 


allegation, presumably’ well founded, that. these’ lands are very valuable for the 


timber which: they contain ‘and: at: may be true that it was’ the purpose of these wR 


settlers to: acquire valuable tracts of timber rather than to take these lands under’ 
the homestead ‘law; and the ‘Department is: quite clear that unless these settle; 
ments were made:in’ good: faith. they. did not. operate. as reserve: said lands. from . 
appropriation by the railway company under said act. ee : 
That there may. be no misapprehension as to the future: contingent rights’ of. 


the parties, it is thought expedient at this time to eall: attention to the order ‘of - 


March 2, 1907, establishing the Tillamook Forest Reserve. ‘While it: necessarily 
| aon ws from what has been said that if it: be eer established. at: ‘the 
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hearing hereinafter ordered, that these settlement claims. were bona Jide and 
subsisting on June 6, 1900, the railway company’s selection must fail, it does 
not necessarily follow that these claimants will be: permitted to enter the land. _ 
The proclamation establishing said forest reserve excepts from its force and: 
_ effect “all lands -*. *. * upon which any valid settlement has ‘been made _ 

’ pursuant.to law,” but this is subject to the proviso that the “ settler continues to. 

: comply with the law under which the * a * settlement was made.” — 


It is thus clear, as between the railway company and. the settler, 


the question of qualification of the settler was to be determined at the 


hearing. A hearing was had before the local office, wherein. the 
claimant, Robinson, appeared and_ testified int substance that he 


settled on the land ahout January 28, 1900, and was living there ina 


comfortable house with his family on June 6, 1900, when the selec- 
tion was made; the house was comfortably eel and he had 
made a small clearing, which was planted to garden, about 50° x 100° 
feet. He continued to reside there until towards fall, when he left. 
the land because it had been selected by the railroad parties and he 
was in doubt whether he would ever succeed in getting an entry. 

He testified that his wife was with him on the land about a month. 
Jacob Webster testified that claimant’s wife was on the land two 
weeks, and Albert N: Robinson, father of the claimant, testified that. 
his wife was on the land for three weeks. . The claimant testified that 
he was 35. years of age and a native born citizen of the United States, 
and he settled with intent to take the land as his homestead. He 
gave no other evidence: as. to. qualification. He did not-say that he 
had. never previously: exercised his homestead. right or. had not ac- 
quired 320 acres of land under the public land laws since August 30, 
1890, nor did he testify that his settlement was made for his own 
sole benefit and not for the benefit of any other person or corpora- 
tion, or that he was not the agent of or in collusion with any other 
person to give’ him the benefit ofthe land or timber. There was, 
therefore, no evidence which would have justified.the local officers i in 
_ finding that he was a qualified homestead settler; nor, in fact, did 
they so find. | 


: : that: 


‘The acts of. the contestant in the present ¢ case, as ‘get forth in aie above. sum- 
‘mary of the evidence submitted at the hearing, show that he made settlement on. 
the land in. controversy with. a. view. to making it a home’ before it was selected. _ 


7 | by. the contestee and that his. cla! m was subsisting at. the time of the. selection. 


The summary of evidence referred to does not inchide the necessary 7 
: facts to show his qualification to make homestead. entry above men- — 
tioned. There was, therefore, neither evidence nor finding that he — 
was a qualified entryman at the time of his settlement, oe the local . 

Birt ollice. recommended cancellation of the selection. .. Ma "apne 


June 29, 1910, the local office, ina , decision of four pages, found a 
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No appeal was filed. by the iver company, in accordance with the 


Rules of Practice, and on August 4, 1910, the claimant filed a relin- 


: ‘quishment of his claim. The Combiissiotier reviewed the record June 


21, 1911, and finally canceled. the- entry. . Petition for. certiorari was 


7 filed by the: railway company] July 10,1911. . * 
-. The Rules of Practice: were adopted. for the purpose of facilitating “nae 36 
the administration of the public land laws of the United States, and . 


will not prevent the Department. from. exercising its supervisory — 
authority 1 in meritorious cases to the end that justice be done. This_ 


is a case where an injustice would be done the railway company. if 


the Department did not exercise such authority herein. The office 
of the writ of certiorari is to enable the Department to review de- _ 
cisions which are not appealable: under the Rules of Practice, with a 
view of doing full justice to the rights of ia iD cases ee, ie 7 
supervisory action. 

The decision of the iGoiiaviesioner of Ju une 1, ‘4911, is. pe 


| ae the selection, i in the absence of other objection not. disclosed by —e | 


Cae record, will be approved. : " ee 


"THOMAS D. ‘WALTON. 
"Decided August 29, 1917. 


| Sele Seniotin rears. OF daadnine Srature Seacuic: : es ae 

" Where’ the. granting statute specifically. directs. the manner in which a cies a 
of State selections shall be made and approved, disposition. thereof’ in- an “a 
other” manner is precluded. : | é 


Ss Uran ENABLING Act. (Act OF Tory 16, 1894) —SsontoN 2440, Uv. 8. | Revise = 


‘STATUTES: 


| - Publie lands ate to ‘the’ State of Utah by: ection 12 of thie. act of July — 
16, 1894, are not affected roe the Pronisione: of section 2449, U. 5. ‘Revised _ 


_ Statutes. - ran 
- STATE SurmcTton—-Snantaarrys rect. 


- A State selection of: record, even though unapproved and invalid, bars allow- Sse 


ance of an application to make entry of the land selected. we 
“Stare Surection—Conriicrova -APPLICATION—CANCELLATION AS” Resuxr oF | 
ConTEST. | 5 : | 
- An. application . to. nine: entry’ ot land : enibracea in: a- “State. saiection: confers ‘ 


. . . 


upon the applicant no right. to attack it either before the land department — 


or the courts} and there being no statutory right of contest. against a State. 
‘ selection, no. preference Tight of: entry inures. ‘to. one who ‘Procures. its ; 
cancellation. a , . 


~Vocsnsana, First. Assistant Wasi 


On May. 18, 1916; Thomas D. Walton filed his application (Salt 
. oN City 017 619) to purchase the N. 4 SW. 4 and N: £.SE. 4, See: 31, 


7 12 S., Re 10 E., S. L. M., under the coal-land laws; which was” | 
/ ete by the local office, iad on appeal, by the General Land 
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Office; ¢ on. the ground that’ the lands were: sinpeaes in certified lists: 
of selections made by the State:‘of Utah under section 12:of the act of. 
July 16, 1894 (28 Stat., 107, 110), and the case is now before: this 
| Department on his: ancil from. the. decision noneeree oe the Com- _ 


| a Inissioner on January 16, 1917. 


Walton. made no attack on ree State’ Ss. are at the time: a 
applied to purchase, but he supported, his- appeal to the. General — 
Land Office with his uncorroborated. sworn statement: that. the. lands : 


_ were known to contain. valuable. deposits of coal: at.the time they _ | 
were selected, and that veins of coal were. being’ worked on pens oF the _ 


lands before that PNG s ee Oe | 
In the: appeal now. under: sindideration Walton Ge i the | 
- Commissioner erred in: not. suspending action. on his application for 
the purpose of permitting him to prove the character of: the land: and 
show that the selections were fraudulently: made and their certifica- 
tion. fraudulently induced, in: order that a. suit. for’ ‘their cancellation | 
might. be brought.in the éourts. er ee aa 
It is well settled that the issuance of a prima facie. na eee 
removes the lands patented. from. the jurisdiction of the land depart- 
ment, and precludes further inquiry as to their mineral character. 
- for the purposes. of adj udications by it; but’ this doctrine has not been 
applied with strictness in. cases where title is attempted to be passed 
by certification under section 2449, Revised Statutes, because. that 
section in terms declares all selection: lists “ ‘perfectly null and void” 
if the lands certified ; are not of the character granted by: the act upon 
which the selection: is based, and hence authorizes i inquiry as to the 
character of the lands subsequent to certification. Weeks ». Bridge- 
man (159 U. S., 541); Garrard v, Silver Point Mines (82 Fed.. , 518) 3° 
_ English ». Tues venwonth ete., R. R. Co. (23 L. D:, 343) ; Stokes Ve 
Pensacola (24 L. D:, 396) Scott v. Nevada cu L.: D., , 629) ; “Manser 
Lode Claim (27 L D. , 826). , 7 
But it does. not. appear that the rule annowncsd by these authori- 


~ ties can be applied ; in cases where lands are selected’ under. granting en. 
statutes which make specific and different direction: as. to. the manner 


in which selections shall be made and approved. | 
Section 2449, Revised Statutes, declares that title. shall pass. upon 


be era oatinn: by the. Commissioner of the General Land Office, and 


om leaves nothing for the Secretary. to doin connection with the passing 7 
of the title except through the exercise of his general powers of super- 
vision over the acts of the Commissioner, under which he may annul 


and vacate. the Commissioner’s certification. The provisions of ‘that. a 


section are general and apply to all grants which are silent-as to the | 
_ manner in which title is to be passed out: of the: Government, but it is 
= not: the ieee method by which title is vested’ in. ciaiieg: by eae _ 
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mental action, and re no ‘application 4 in cases s where peel: direc: es 
_ tion is given by the’ granting acts for action thereunder by the Secre- 


tary of the Interior, as. was the case in the act of March 3,1853 (10. 


Stat., 944, 247), where selections ‘made under:a grant of: inderanity 
jade to: California. were “ subject to the approval of the Secretary 


of the Interior,” or “with the approval of the Secretary of the . 
Interior,” ‘as in the grants made to: the Dakotas, Montana, and . 


7 Washington. by. section 10 of ne act of Hebraary. 22,. 1889: ae Stat., = 


676,679). 


: “Th such fase ihe. igppnoeal of the’ Sscletary Gases thie fate with: 


out regard to the Commissioner’s certificate. and unaffected. by section 
2449 of the Revised Statutes,” as was said: by Attorney General Greg: . 
| ory. in: his ‘opmion. Nowerber 19, 1915, addressed to this Department, me 

-- in which he supported. this statement by a citation: of Mullen. ». 


United States (118-U. By a 1, 2 3; ce and 1 Johanson. v: —— 
(190 U. S., 179, 184). ? 


Tf the title passed in ack cases “unaffected by Seo: 2449; it neces: 


sarily follows that the provisions of that’ section, which: confers the = 


power to inquire into the character of the land subsequent. tovcertifi: 


—.. eation, would not. be operative, and: the Secretary’s: approval ‘of: a. 


prima facie valid selection list would ‘prevent such inquiry and carry 


the lands beyond the jurisdiction of the land department and leave — E 
_ the courts with: the: sole power. to: inquire: into: and: determine the 
validity’ of the: selection, if there was nothing in the granting act 


itself. akin to the provisions’ of Sec. 2449 RK. S. which ae: this | 
Department the power of subsequent i inquiry and attack. - | 


Applying this principle to the case under ‘consideration, we » find - 


| that the statute under which the selections in 1 question _ were. e made . 
| provides, in its Section i —< 8 | 


; That all land oratited in qusniity or as vMigdedntey by this act shall t be selected 
under the direction of the Secretary of. the Interior. o | oe 


_ This is tantamount. to saying that. these slesciohes must receive 8. - 


cpecirtnental approval, and that title to them, could: not. pass: under 


_ the Commissioner’s certification under Section 2449, or. be affected: 2 =e 


by the provisions of that section. - 


Each of these selection lists, after being. eotated in “the Sistial forth, 7 
and manner by. the: Coninissioner: of the General. Land Office, bears 


the following endorsement. + signed ~~ the then ‘Secretary of, the 


a ee 


’ The. foregoing list of: selections’ is. ioe approved. subject to: any valid inter: ' 


 & 4 fering, rights. existing at. the date: of selection. 


It will be observed that. this approval makes no Sreferancs to ahd a 
| ds not in terms a: ratification of the Commissioner’s certification, but — 


1s an. independent supine oe the a sufficient i in. Tiel to a the = 
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| title siiattectad: by Section 9449, ‘and the title SO passed. cannot: now. 
be questioned in this adjudication. | | 


. The appellant in this case is not in.a auton to insist that: a. suit ie, 
be brought to cancel these selections. Even if the selection lists were 
still unapproved and if the selection be conceded to be invalid, it was 


| . sufficient to prevent the allowance of Walton’s. application io: pur- 


chase (Niven ». California; 6 L. D. 489; George Schimmelpfenny, | 
“15. L. D. 549; Cal. and Ore. Land Co., 38 L. D. 595), and his appli- 


cation gave ian no ‘Tight to attack ae approved selection, either _ 


before this Department or before the courts (Story v. So. Pac. R. R. 
Co., 4 L. D. 396; Wright v. California, 8 L. D. 24). He cannot claim 
. 8 ‘Tegal. right to contest’ the selection or obtain a preferred right of — 
- entry thereby even if ne did secure ts ean saeco Ve 
| Clark, 41 L. D. 278. | 
| “For, these reasons: it j is. ak necessary wae fos consider itis question 
as to whether these selections can now be attacked by.the Government 
or whether:such an attack is now barred by the statute of limitations. 
- The decision appealed from is, therefore,.in so far as it held adverse — 
to the application’ to purchase and. appellant’s request for a hearing, 
| _— affirmed, and: ‘nal. BcHOn: herein will. be taken - in accordance 
"CHAPMAN | v. . PERVIER (On Petition), 
| ene "Decided August 31, 1917. . 
RECLAMATION ‘Lanps—Successrun Cowrestant’s. PREFERENCE Rient Serre. 
MENT BY THIRD PERSONS. | , ee 
“Lands subject to entry within reclamation. projects. are no exception to the 
a ‘rule of law that an outstanding preference right of entry of certain lands 


| is not, of itself, a bar to settlement thereupon, the settlement being subject, 
however, to the preference right if exercised. gs 


we Voanrsano, First Assistant Seeretary: 


~ ‘The: Department has considered the petition for exercise of. super- | 
ae authority, filed. on behalf of Elgin L. Pervier in the above- — 


entitled case, wherein prior decisions were rendered. May 9 and 


~ August 4, 1917, on appeal and motion for rehearing, respectively, 
directing cancellation of. Pervier’s homestead entry 09664, made 


: October 7, 1915, for farm unit: “©.” (NW. ¢ SE. 4), Sec. 82, T. 49 N., a 


OR. 10 W.,; N: M. ‘P.M. , Montrose, Colorado, land district, wpon the. ; 


| ground that George G. ‘Chapman was a bona fide settler-on the land | | 


. - prior to the date Pervier filed. application. therefor ; the Department : 
further finding that Pervier did not initiate his settlement on the. 
- land. prior. to the date of allowance of hig entry. | 


The main: issue’ at bar, namely, whether or not lands ‘penis . 


ania a United States: reclamation project. and opened. as provided ~ 


| ae the act of August 13, 1914 ce Stat., baicas are picubjeat to settle- 
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. | ment aden ‘the Pome’ laws, was. the mibieek: of careful and — 7 | 


extended consideration when this case was decided upon appeal and 
- motion. -The present petition affords no good and sufficient reason; . 


with respect to this particular feature of the case, that would warrant 


_ the Department 1 in deviating from the a as ; heretofore laid oe 


7 and it is accordingly adhered to. 


‘The contention- of counsel for petitioner, that it particular farm 


unit. here in controversy. (unit “C”) was subject to the preference - 


right of Mary A. Pervier, and therefore, during that. preference right 
period, was not subject. t to settlement. by Seorge G. see Dias 1s 

without merit. ae 
It appears that J oseph im Wargick successfully contested ae bitin: : 

stead entry of one James B. Young, made. upon the 8. 4 NE. 4, W: a 


- SE. 4 1, Sec. 32, T. 49 N., R. 10 W., N. M: P. M., and. Mary A. Pervier, 


widow of the deceased (gucceaatul contestant, whos preference right 


- . of entry was restricted to one farm unit, on October 7, 1915, entered 


farm unit “A”. The superior right of entry of that particular farm : 

unit (“A”) is not in issue upon this proceeding. == ; 
The fact that. Mary A. Pervier possessed ‘the: preference: right. of 
= entry as heir of the deceased successful contestant did not prevent 
settlement, within the preference right period,. ‘upon any one or all | 
of the farm units. AIl settlements, however, upqn-the various farm 
units, platted from the tracts formerly. embraced in the homestead. 


entry which- was canceled as the result of Joseph L. Pervier’s :con- 


_ test, were subject to the preference right of: Mary. A. Pervier, which, . 
when exercised, affected merely the settlement. upon, or right of entry 

| to, the particular’ farm unit entered: in the exercise of that. right. 

Tt has long been recognized by the Department. as a-sound rule of. — 


Jaw that an outstanding preference right of entry of certain lands is 


not, of. itself, a bar to settlement thereupon, the settlement. being 
gee ect, however, to the preference right if exercised. : = 
_: The Saag must be and j is ee denied. pee 





; a GrLMORE et. a v. STATE. OF IDAHO (On | Rehearing) 
= _ Decided September 14, 1917. | | 


. nen gGiseene Accoueiiays BY APPLICATION. FOR Same LANDS—ATTACHMENT : 


OF OUTSTANDING Rigut—Carey | AcT SELECTION IN Conguact WITH ‘Sermiz- ie 


MENT. ‘Ricut. . 


An unconditional: ectiniatonimen’ Oo a State of janda included within. a Garey: a 
Act -selection, accompanied. by ‘an application for. the same lands.as. part . 
“of. another Carey - Act selection in the interest of. other. parties and. — 


contemplating - a different system of. irrigation, will | not. ‘prevent. the. 


, | attachment of a valid outstanding homestead ‘settlement. right See ae 


asserted. 
Prior decisions distinguished, 
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: Vocnrsatva, First Assistant Secretary: eS? BK gee it 
- The State of Idaho has filed a motion for cohen in the Sariue | 
| of its segregation list No. 53, under the Carey Act, wherein the De- 
partment, ‘by decision of May 18, 1917, reversed the decision -of the — 
Commissioner of the General and Office dated November 13, 1915, 


es re] jecting the homestead applications of Aretas L. Gilmore, Mabel L. a 


Filmore ‘and Marcus L. Higgins for certain lands situated in Sec. 30, _ 
T. 6 N., RB. 30 E., B. M., Blackfoot, Idaho, land ee and dismis- 
sing’ Gar eohiects: against said list 53. : : 
_ The Department in its decision distinguished ae case at ne feoth 
the cases cited by the Commissioner (Mary Stanton, 32 L. D., 260, 
and California and Oregon Land Company ¢# al., 33 L. D., | 595), in n 
support of the conclusion that the relinquishment of seererdtion list — 
No. 36 and the filing of, seereepucn list No. 58 were parle of the same 
transaction. 

‘Counsel for the State. of Idaho ieee his inability to i follow the 
logic” of ‘the Department i in distinguishing the « ‘cases cited from the 
one under consideration. — 

In the California and Oregon Land ein case, SUPT A, , the State 
of Oregon having sold’ the selected lands before obtaining title 
thereto, asked the advice of the land department, and was informed _ 
that its vendee could be protected by assignment of a new and valid 
base for the selection, or by the delivery to him of a relinquishment 
of the lands, to. be presented at the local office with his.own appli- 
cation for said: lands. This amounted ‘to a recognition of the right 
of the real party in. interest to amend ‘his claim.to-lands: to which, © 
under ‘the rules of the pone no adverse interest, — or could 


; ; have: attached. . 


Inthe case of Mary Stanton’ supra, it was aid ce 261): 


This was: not an: ordinary: relinquishment and. it is not believed that it should . 


be treated as such ~ . It was. proffered conditionally and should ‘have: ‘been 


received. and held ia aera the action of. the Department: ‘upon her: application. | 


In the case at bar the real parties in interest under the State’s 


segregation list No. 36 had no connection whatever with the Blaine — 
‘County Irrigation Company, in whose behalf the: ‘State filed segrega- - 
tion list, No. 58.° Said Irrigation Company had filed a protest against — 


_ the segregation of certain lands included in said list 36, as well as. Bat 
7 against any grant of easement. for the irrigation system. cneendad to. 


provide for the reclamation of those lands. The protest. was not 
acted on by the land department, but the State of Idaho, having | 
knowledge of the protest, filed a relinquishment of said list 36 as 
_ to the ‘lands ‘here ‘involved, with’other lands, and at the same time 


filed segregation list, No. BB, ‘covering the lands relinquished from _ 


list 36.. For the irrigation ot the lands in list 53 the State proposed 
a pe owned ie the Blaine County Irrigation Company. | 
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The partial relinquishment of list 36 was not conditional, and the 
| segregation list 58 was filed on behalf of a company whose interests 
- were antagonistic to. the company for whose benefit. list 36 was filed. 
- List 53 was not filed to protect any rights which were asserted under - 
-list-36, but the relinquishment and new list were filed because it ‘was: 
apparent, that: the Dubois ‘project could not. irrigate all the land em- 
braced in list 36, while the tracts relinquished therefrom were be- 
~ lieved to be irrigable from the erenuen ae of the Blaine. County 
‘Irrigation Company. 
Both lists were filed in the name sf the State of tdako: bit the 
State i is only. nominally. interested, the real parties in interest, being 
the company promoting the Dubois project on the one hand (list 36), 
..and the Blaine County Irrigation. Company (list 53) on :the other. 
The elements which were controlling in the cases: discussed, and 
which made the relinquishment ‘and the selection in each case. one 
- transaction, are absent from the case now before the Department. 
The motion is denied; but.in view of the specific denials of the 
: aimed settlements of Ane appellants, attached .to said motion, the 
Commissioner of the General Land. Office will direct a, hearing upon 
that j issue, a 7 | 3 : 


* 


een 


~ 


HANDEL Vv. _ LANE. ‘: 


- In the Court of Appeals, District of Columbia. 


Pusiic Lanps—Manpamvs. | 

) Mandamis will not lie to compel the Sepretary of. the Interior to issue to. 
— the relators ‘a patent: for coal land which they entered when it was stilt 
> unreserved, unsurveyed, ‘and unclassified public land, although ‘after: ‘its - 

os Classification: as coal’ land and appraisal ‘they. applied. to purchase. it -and © 

.. -eonformed to the requirements. of. secs. 2347 and’ 2348, U. S. ‘Rev. Stat. 

on Comp. Stat. 1913, secs. 4659, 4660, which permit the entry of coal.lands_ 

ae upon. payment. of prices per acre. therein ‘specified and give a preferential 
right of: entry. to persons who have opened and improved, ‘and shall there- 

: after. open. and improve; any. coal mine upon such lands, and shall be in : 
| .actual possession of: the same,—where. the Secretary’s refusal to issue a 
patent to the relators was based upon the ground that :-not having ‘opened. | 

amine on the land untit after its : Classification and. appraisal, ‘they would 
have to pay: the spopeaiser price: of the land, and not the -DEee, fixed by : 
the statute. | 


No. 2959. Submitted October 3, 1916. Deas November 14, 1916, 


‘Hearine on an appeal. by. the relators from a. judgment. of. the 
| Super Court. of the District..of Columbia, dismissing a_petition 
for a writ of mandamus to. compel the rg i of me Interior to. 
issue a patent: oom coal lands of the relators. 

| Ree te Ee has ay Hee wad | Affirmed. 


= -1Reported in 45 App. D. Ce: 389, and printed with ‘the petimission and through the : 
“ one. of Charles Owes ener Rerere, pea) a 
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The Court in the opinion stated the facts as follows: | 
Appellants: Fred W. Handel and Mae Handel, filed a petition’ fi in 


- the supreme court of the District of’ Columbia. for a writ of man- — 


damus to. compel. Franklin K: Lane; the Secretary of the Interior of 
-ethe United States, to issue them a patent “for certain coal lands 
located in the state of Montana. From the a dismissing the : 
petition, relators have appealed.. oe 7 
It appears that relators took possession of the land in question in 

the fall-of 1907, when it was still unreserved, unsurveyed, and un-. 
classified public tends of the United States. They complied with all 

the requirements of the law with respect to mere possessory ‘claimants. 


: .upon the land to entitle them to enter the same as coal land under = > 


: the acts of Congress, as soon as surveyed. ‘The survey ‘Was made in - 
June, 1909, and in July following relators filed a declaratory state-_ 
ment for the land. . April 19, 1910, the land was classified: as coal 
land, and appraised at prices ranging from $72 to $80 an acre. 

May 21, 1910, relators made application to purchase the land, and 
in July following paid to the register and receiver. of the local dand 
office $20 per acre, instead of the appraised. price. | | 

Mr. W.P. Fennell, for the appellants: | 

‘1. Sectioris 2347 arid 2348, Uz 8. Rev. Stat. confer a right o of onuy) 
not a power of sale. a 

2. Act of June 25, 1910, gives mae to sees: not appraise. 

3. The Secretary may.not add anything to these statutes, nor sup- _ 
3 ply a method to carry out a supposed intent, where. none is ooreseeibed 
in the statute. Mr. Justice Story, i in Smith v. Rines, 2 Sumn. 338, 
Fed.-Cas. No. 13,100; United States v. George, 228 U. S. 21; United 
_ States v. ‘Gnientecd. 168.U. 8. 103; Rosencrans v. United States, 165. 
UL. 8. 268; Re Wise, 93 Fed. 445; Thornley v. United States, 113 
U.S. 315; United States v. Temple, 105 U. S. 99; Titernational 


a Bank v. Shorvn: 101 U. S. 406; Leavenworth, ete., R. Co. Vv. United 7 


States, 92. U. S. 161; United Biatesy: Union P. a Co. 91.UL. §..85 5. 7 


| Vitied States v. Pee. 79 Fed. 64; Murphy v. United. States, : . | 


68 Fed. 911; Northern P. R. Co. v. Sanders, 46 Fed. 249, 47 Fed. 604; 


Virginia Gee Cases, 25 Fed. 645; United States v. Bassett, 2 


Story, 403; Griffin's aie 13 Ct. CL O58 ; Ee parte Lange, 85 U. S.. 
875 ; United States v. United Verde Coffee Co. 196 U.S. 207, 
4, Effect of contemporaneous construction long in force. Clinton Ee 
-- v. Conant, 29 Land Dec. 637, 18 Land Dec. 399, 1 Land Dec. 689; _ 
. United States. v. Johnson, 194. U. S. 236; United States v. Mu eit Dian, | 
165 U.S. 515; Bate feef. Co, v. Sulsbengen, 157 U. S.1.. 7 | 

5. The Secretary i is not a real estate agent. whose atity it is. Pte see 7 
the highest possible price for his principal. United States v. Trini- - 
— dad Coal Co. 137 U: 8. 170; El. Paso Brick Co. v. » Magne. 233. 
— S, 259; Osborn v. Proyseth 216 U. 8. B71. TORS; me 
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7 B. Exeiutive: dissretion is not unlimited. Must not: be arbitrary. 7 
Co nelius v. Kessel, 128: U. S. 461; United States v. George, 228 - 


U. 8. 21; United States ex rel. Newcomb Motor Co. v. Moore, 30 | ? 


| - App: D. C: 464; ; Ballinger v. United States; Daniels v. ‘Wagner, 287 es 
ae S. 557; , Hoglund ¥: Franklin K. Lane, W. 1. B. 3 _ 


Pa Compatison: with ‘other statutes conferring power of sale part peta 
a ae materia. 44 Land Dec. 3898, 43 Land Dec..520. a 
Oe Section 2348 contains: no: reference to price and no > preference 2 


right 4 is involved-in this case. se a; 
9, Rights conferred by. Congress not to depend upon poliey of pee 


| administration. 


10. ° Official. reports nai speeches by individual members of Con= 
ae are not authority. — ort. | 
Jb, Development. not: price, the intent. of Goupieae Ef nited 8 tates 
Vi Universal Coat es 137 — 8. 170; ‘El Paso Brick Co. Yv. iM a : 
-933- Us: S. 259. 
2 AB: Macau: lies in. this | case: M ne Biuriy ¥. M dition. 1 Cranch, 


137:;. United States v. Schurz, 102 U. S. 167; ‘Roberts v. United’ 


States, 176:-U. 8. 445; Butterworth vy. United States, 112 U. S. 657; 


United States v. Black, 128 U. Ss. 40-48 ; Brownsville Vv: Loague, 199 _ 


U. 8.:493;. United. States ew rel. West v. Hitchéock, 19 App. D. C. 
388 5. Unaed: States ex rel. Newcomb-M otor Co. v. Mu core, 30 App. . 
~~ Dy C. 464; Semon v. Calivert, 27 Wash. Ste Svan » Hogiund v. Prank- 
din Ke, Lane, ‘Wash. E. Rep. «+ 


Mr. Alewander T. Vogelsang and Mr. C: Bavward. Wright = 
the appellee, in their. brief cited : 


Brown. Bear Coal ‘Asso. 42, Land Deo 320; Clinton ‘8. nae 29. 
Land Dec. 687; Com. v. Brown, 210 Pa. 29; Drake. v. State, 5 Tex. es 3 
App. 649; “‘Hanikina v. People, 106 Ill: 628; Wm. G. Plested, 40 Land . 


Dec. 610; Plested v. Abbey, 228 U. Ss. 49; “Rusch ve Davenport, 6 


_ Iowa, 443; Stewart v. Griswold, 184 Mass. 391; Stimson v. Pond, = 


Fed. Cas. No: 13,455; United States. v. Midwest Oi Co. 236 U. S. 


| 459; United Ries v. ‘Munday, 222 U. S. 175; United States Vv, Tm : Ea 


dad Coat Co. 187 U.S. 1705, Worth v. Peck, 7 Pa. 268. 
Mr. J ustice Van Oxspen delivered the opinion of the Gua 


The provisions of the law here involved are embraced 4 in secs, 93 a 


and 2348, U. S. Rev. Stat. Comp. Stat.'1913, secs. 4659, 4660. Section 


9347 provides that “ every person above the age of twenty- -one years, 


who is a:citizen of the United States, or who has declared his inten- 
-_ tion to become such, or any association of persons severally qualified : 


_ _as.above, shall, upon application to. the register of the proper. land-— 
| office, Gate the right to enter, by legal subdivisions, any quantity of 
vacant coal lands of the: United States not otherwise approprinted > 
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or .reserved ‘by coripetant authority, not eeoesting one. chuindeod 7 


sixty acres. to such individual person, or three hundred and: twenty 7 


acres to such association, upon payment to.the receiver: of not less — 


than’ ten dollars per acre for such: lands, where the same ‘shall: be 


situated more than fifteen miles from, any completed railroad, and. 


not less.than twenty dollars per acre for such lands. as shall he: within 


_ fifteen miles of such road.” | co 
'.The portion of sec. 9848, Uv. & Res: Stat, arate: penn as. e- _ 


lows: “Any- person or. association. of persons ‘severally qualified, as: 


above. provided, who. have. opened and improved, or shall hereafter | 4 


~ open and i improve, any coal mine or mines upon the public lands, and . 
shall be in. actual possession of the same, shall be entitled toa prefer- 


~ ence-right of entry, under the preceding section, of the. adnines so: 


_ opened: and improved.” se 
7 When the case. came before the Sosretary: toy neal? opera fig: 
held that relators were not “entitled to a preference right of entry,” 

' since, upon the. proofs. adduced, they had not. opened a coal mine 
within the requirements of the statute. The decision was based upon 
a prior departmental decision in the case of: Re Brown. Bear Coal. 
Asso. 42 Land Dee. 320, wherein it was held that, “where.a tract of’ 
land was classified and. appraised. after the opening. and’ improving. | 


of a mine of coal thereon, the filing.of a declaratory statement, and: . 
the making of the expenditure required by. sec. 2348, Revised Stat = 


utes; the applicant i is entitled. to purchase at the Oe existent: at the 
date of the opening and improving of the mine.’ a 
Had relators had a mine opened and improved prior fo the date of 
Classification and valuation of the land, under the ruling in the 
Brown Bear Case they. would have been entitled to the land at. the - 
~ minimum price: of. $20 per acre, but,. not having such a mine, it was ; 
held that they must pay the appraised price. 3 te 
‘Counsel for relators takes the. broad ground that the Sectetaty.j is 


without. legal authority to make an appraisement. of coal lands. and) - 


: charge. entrymen. in excess of the minimum. price - named: in. the. 7 
statute,—$20 per acre. when the land 1s. located within 15 miles of 


any completed railroad, or $10 per acre when situated more than 15 ~ 
' miles’ from: such railroad ,—and that his action, being without au- 


thority of law, is void. It can only be on this broad contention 1 that 

the petition here. could. be entertained.* 7 ae 
We think, however, that the action of ay Secretary: in withholding : 

_ the patent, to this land has :not.been of that: purely arbitrary. charac- a 


ter which would justify the issuance of.a writ.of.mandamus.to com-. _ 
pel the i issuance and delivery of.a patent. The Secretary is given by 
J law. general. supervision and: control: of the disposition of the public 
-_- Jands of the United States, and, when not expressly limited by. statute, 
-  . his rulings and decision, if based upon reasonable regulations promul- 
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| ‘gated . dione. of law expressly vested’ in ma: (Ww. s. Rev. Stat. 
sec. 2851, Comp. ‘Stat. 1913, sec. 4663), or upon. the construction or 
‘interpretation of a statute, will not. be controlled. by. any extraor- 
_dinary process of the. courts... The jurisdiction of the. Secretary of — 
the Interior, as head of the Land Department has been clearly defined 
in numerous. decisions. In Brown v. Hitchcock, 173.U. S. 478, 476,43 
Lied. 772, 778, 19 Sup. Ct. Rep. 485, it was held that “ ‘until the legal 
. title to public lands passes. from. the government, inquiry as to all 


- equitable. rights comes. within. the cognizance of the Land Depart-- 
ment.” In:the earlier:case of United: States v. Schurz, 102 U.S. 878, 
896, 26: L. ed: 167, 171, the court said: “ Congress has also enacted,a 
system of laws by whieh rights to these lands may be. acquired, and 
the title of the government conveyed to the citizen. This court has 


with. a strong: hand: upheld. the doctrine that so: long. as the legal title ~ 
to these lands remained in the United States, and the proceedings | for 
acquiring it were as-yet in: fieri, the courts would not interfere to con- 
trol the exercise of the Oren thus: vested i in. ‘that tribunal. To ee 
doctrine we still adhere.” 9 7 
‘We think, in the light of the wiles so vias adliared ¢ to’ in: the’ éouirti 
of the United States, the. Secretary, acting in-his quasi: judicial” | 
capacity, was called upon to. construe the acts of Congress. here in ~ 
question, and. his decision.is not subj ect:to-review in this: proceeding. : 
‘Though the construction placed. upon the: act of Congress may -be. 


erroneous,—a question’ upon which we are not called to. decide,—so a 


7 long as the construction was a possible one, it is not. subject to review. . 
in mandamus. United States 6x rel. Ness Vv. Lt ‘isher, 223. U. 5. 683, : 
56‘, ed. 610, 32 Sup. Ct. Rep. 356. a 
Complaint i is” “made that the telatots, if denied: the awit eer in. 


the present action, are. left without. a. remedy. The Congress. has 
made the decisions of the Secretary, of the Interior final: on all moat- a 
- ters: relating to: the disposition and sale of the public lands, solong. 


_ as title remains in the United States. if this amounts to.a. legislative 


- injustice, Congress, and not the courts, can correct it. The courts are ar 


: powerless. to create a remedy. 
‘The judgment i is aflirmed with costs, 





_ In th e Court of Appeals, District of Columbia, 


Puan tc LANps—MIniNe Crarms—Orricuns—Bqurry-—Insuncrion, Ee ‘. 
| 1. A. valid mining claim under the public land laws is property, which may 
as be bought and sold and which passes by. descent... Gras Aue g 


of “Reported in 45 App: D. C., 404; and printed with. the. permission and | thbough the. 
| ess of | Charles oN ‘Tucker, Esquire, i ae 
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2s Biven after judgment of. the court in a proceeding ‘by. an adverse claimant” 
_ to a mining. claim, under sec. 2326, Rev. ‘Stat. Comp. Stat. 1913, sec. 
2 4628, on the question of the right of possession, the Land Department 


e may pass upon the sufficiency of the proofs to ascertain. the character se 
‘of the land and determine whether the conmitions of the law have been ot 


complied with in good faith. | 
8. The province of the courts. is to uphold, thor aa uy the: heads. of. | 
officials who, i in aoa faith, are Seeking to: perform duties inne by 
law. 

4. The Secretary of the Interior and the Commissioner of the Gataral Land 
— Office will not be ‘enjoined,.in a suit in equity. by the locator of an A 

ie unpatented mining claim who states that he is. satisfied. and does not: 
and may. never desire a patent, from proceeding to determine the 


. character of the claim. (Oonstruing secs. 2318 to 2348, Rey. pakaas ts Comp. - fe 


‘Stat. 1918, secs. 4618-4660.) - ne ua. ee 
- No. 2971. ‘Submitted October 4, 1916. "Decided November 14, 1916. 
Hearne on an opel by. the- defendants, he Secretary. of the 7 


Interior and Commissioner of the General Land Office, from a decree’ 


of the Supreme Court of the District of Columbia, enjoining them. . 
from. ‘proceeding: to. determine the. character of land covered by un- 


: patented mining claims | in which the complainant claimed an interest). 


_ | enon . ieversed. 
‘The Cour i in ‘the « opinion tated the: tacts as follows: 


‘This is an appeal from a decree of the ‘supreme court ee) the Dis. : 


trict. restraining the Secretary of the Interior, Franklin K. Lane, the- 


Ss Commissioner of the General Land Office, Clay: Tallman, their suc-. 


“..gessors in office, and all persons claiming to act: under their. authority, | 


from proceeding to determine the character of land covered. by .six 

unpatented mining claims in the Grand ‘Canyon, in the. State ae 
Arizona, in which appellee, Ralph H. Cameron, asserts an interest. . 

_. In his bill appellee sets forth, the pendency in the Land Office of | 
six certain proceedings 1 in which the United States is plaintiff and he. 


one of the defendants, involving the several lode and placer miming. 
claims enumerated in his bill; that these locations are unpatented ae 


claims held by him. and his Gece under the mineral laws of the | 
United. States; that each year they have done at least $100 worth of - 
work “ which inded to develop the mineral contents of said claims”; — 
that the jurisdiction of the Department has not been invoked i 
“any way for the purpose of claiming the fee simple title to the land | 
embraced in the claims, or for any other purpose; that: by reason of 


~ the location of such. mining claims the locators obtained. by operation. J 


. of law a vested right and property in the claims and the lands em- - 
_ braced within their boundaries, giving to the holders of such claims . 


& the right of possession” to.all such land; “ that such title isacom- 


plete and independent legal i ee from, unattached to and © 
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a independent, a any title held by the United States in-or to said sesuia: _ 


.*; that the attempt of the defendants i in this case to’ proceed. 


> with the: said contests. is an unlawful, unauthorized, and unrighteous | 
. effort to interfere with the’ vested, legal, complete, entire and perfect. 


- right, title, interest and: property of this ‘plaintiff. and his co- owners, 


| and. tends to cloud: and. does cloud the title of plaintiff and his co- 
‘owners; and the-actions of the defendants herein complained of con- — 
stitute an attempt to deprive the plaintiff and his co-owners of their. 


7 property: without due process of law * * *; that the plaintiff and. 
‘his co-owners. are satisfied and. content with the vested title, right, 
estate, and property which they have already acquired from the. 


United. States of America; that plaintiff and his'co-owners do- not — 2 


wish and may never cere to acquire the said described title so. re- 
maining in-the United: States of America.” It is further set forth. 
that upon the institution of ‘said. proceedings i in the loca] land: office — 
at. Phoenix, Arizona, due notice having been given locators, pleas to a 
the jurisdiction were filed and overruled. _ | 
Appellants interposed a motion to.dismiss the bill; the several _ 
‘grounds of the motion being, first, want, of equity; second. the legal 
title to the land in question stil] bonne in the United States, all ques- 
tions as to the status of said land are cognizable in the land depart- 
ment, and as it appears from the bill that there now is pending be- 
fore that’ Department a proceeding to ascertain the status of the 
land involved and the existence and validity of the claim of interest 
therein asserted - by the plaintiff, the bill should ‘be dismissed ; third, 
that. the exercise of. judgment. and discretion by the Department i is 
not. reviewable by any court, either of law or equity; and, fourth, that — 
even. if appellants have no jurisdiction and if said. proceedings are 
void, as averred in the bill, the action of appellee is’ premature, 
“Appellants electing to stand upon their motion to dismiss, the court: 
_ entered the decree above mentioned and this appeal followed. 


| Mfr, Alewander T. Vogelsang, Mr. 0. Edward Wright, and Mr. C. D. De 7 


OM ahaffie, for ‘the appellants, 1 In their brief cited :. 7 
| Alice Placer Mi ime, 4 Land Dec. 314; Barden V-- N orthern f. R. Co. 


| 1540. S. 288; Belk v. Meagher, 104. U. S. 279; ; Bockfinger v. Foster, % 
190 U.S. 116; Brown v. Hitchcock, 173 U. s. 473; Burfenning Vi a. 
i. Railway, 163. U. 8.321; Burke v. ‘Southern P. R. Co. 234 U.5.2>4" 2 


669; Cameron v. Weedin, 226 Fed. 44; Clark v. ' Herington, 186 U.S. 


206; ‘Clipper Min. Co. v. Eli Min. & Coal Co. 194 U. S. 220; Collins. ors 


oy. “Babb, 73. Fed.'735; Cosmos Eup. Oo. v. Grey Eagle Oil Co. 190. 
—OULS. 801; Creede & C. C. Min. Co. v. Uinta Min. Co. 196 U. S. 3875. 


Deffeback v. Hawke, 115°U. 8.392; Re Emblem, 161 U. S. 52; Pishéer 0. | 


vy. United States ex rel, Gh. Co. 37 App. D. C. 486; Hardin ve 


Ay ee Jordan, 140 U. 8. 3871; Hawley v. Diller, 178 U. S. 76 Heath: Vv. 


198 | DECISIONS RELATING TO THE PUBLIC LANDS, _ Tor, _ 


Wallace; 138 U. 8. 573; Johnson v. Towsley, 13 Wall. 2; Kivcam 
_ v. Murphy, 189. U. S. 35: Lane v. United States ex rel. Mickadiet, ae 
241 U.S. 201; Last Chance Min. Co. v. Tyler, 157.0. S. 688; Le Fevre. 


v Amonson, 81 Pac. 71; Litchfield v. Reg. & Rec. 9 Wall. Hides. 2” 


= Marquee V. Erisbie, 101 U.S. 478; Nevada Eup. & Min. Co. v. 
Spriggs, 124 Pae. 110; Ex parte Niohols- Smith, unreported; Noble 
vy. Onion. River Logging: Co. 147 U. 8,165; Nome, d& S. Co. v. Nome, 
84 Land Dec. 275; O’Brien v. Lane, 40 ‘App. D. C. 493; Perego v. — 
Dodge, 163 U.S. 160; Plested v. Abby, 928° U. 8. 423 Conlon. Vv. 
Quinby, 104. U.S. 420: Riverside Oil Co. v. Hitcheock, 190 U.S. 316; 
Shepley v. Cowan, 91 U. S. 330; Smelting Co. v. Kong: 104 U. S. 636; 


a United States v. Midwest Ou Co. 936 U. S. 459; United States CL rel 


‘McBride v. Schurz, 102 U. 8,378; Warnekros v: Coa 108 Pace. 238; : 
| Wright v. Hartville, 81 Pac: 649; Re Yard, 38 Land. se 59. _ 


Mr. Francis M. Phelps, for the appellee, i in his brief cited: 


Noble v. Union River Logging Co. 147 U.S. 165; Belk v. Meagher, 
104 U. S. 279; St. Louis UM. & M. Co. v. Montana Limited, 171: U.S. 
650-655 ; Clipper M. Co. v. Eli M. Co. 194 U. S. 220; Hardin v. Jor-— 
dan, 140 U. 8. 871; Nome & 8. Co. v. Nome Townsite, 3 34 Land Dee. 
275 5 fe Yard, 38. Land Dee. a ae ans 


Mr. J ustice Roze delivered the opinion ioe the Court: 


~The method of initiating a miner’s right ‘differs very materially 
from the requirements of a homestead entry. A. mining. claimant — 
merely ‘stakes out his location, files his claim in the office of the clerk 
-of the county wherein the land ; is situated, and proves each year that 
che has done a certain amount of work on: the claim. By the filing of 
his claim he acquires what is: known as.a ‘mining location and is not 
required to file any paper in the Land Office unless and_ until he 
“applies for a patent. ‘See Sections 2318 to 2348, Rev. Stat. Comp. 


—-. Stat, 1918, secs. 4613-4660. But Section 2320. deciawes that “no loca- 


tion of.a mining claim shall be made until the discovery of the vein. 
or lode within the limits of the claim located.” Under Seetion 2822, 


~ locators, “ so long. as they comply with the laws of the United States, _ | 


‘and with State, territorial, and local regulations not in conflict. with © 


the laws of the United States. governing their possessory title, . shall | 
Shave the exclusive right of possession and enjoyment of all the. sur- 


face included within the limits of their locations,” ete. A. valid 
. claim, therefore, is. property, . which. may be bought. and. sold and 
a high passes by descent. Belk v. M dic 104 U. 8. 29, 26. L. ed. 


. ‘135, 1 Mor. Min. Rep. 510. 


| " Section 2326 provides that where an yo See is ‘filed eee 
the period of publication, it shall be the duty of.such claimant, within 
a specified time, “to commence Proceedings i in a court, of ‘competent a? 
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“jutisdiction, ‘to. deterniina the question of the right . ‘possession, * 


_-and. prosecute the same ‘with -reasonable. diligence: ‘to final judgment.” — 


It-is the contention of the Department that ‘in such a proceeding the _ 


jurisdiction ‘of the court is confined to a-determination of the single 
; ‘question of the. relative rights of: the parties, ‘and that’ the court is. 
not authorized we (eeouinnans oa ey of the rie on view 3 
@ ville; 13. Wyo. 497, 8 Pie 649; 82. Pac. “ALB, Mr. Fustive Van. Orsddl 
of ‘this: court: writing the opinion. The. court: said: “The rule As. 
‘universal’ that: when ‘the. question of the character of: the land: is in 


_ ‘issue it is one for the Land Depat tment, and not for: the courts.” “The 


_ ‘same view was: adopted by the uereome court: of Idaho i in | Le ieee Vee 
~ Amonson, 11 Idaho, 45, 81 Pac. “Th. | | 


That this also is: the: view of: the Supreme Court of the United 7 


“States: will: be apparent froma: brief. examination of its opinions. 
Thus in Barden v. Northern P. R. Co. 154 U. S., 288, 38 °Li ed. 992, 
14 Sup. Ct. ‘Rep. 1030, the court observed that it ig ‘the established 
- doctrine, expressed in a number: of its decisions, “that. wherever. 
| Congress has provided for the disposition of any portion of the public — 
lands, of a particular character, and authorizes the officers of the 
Land - Department: to issue’a patent for ‘such land upon ascertain- 
ment of certain’ facts, ‘that Department: has’ jurisdiction to inquire 
into and determine’ as to the’ existence of such facts, and, in the ab- - 
sence of fraud, imposition, or mistake, ‘its determination i 1s conclu- 
‘sive ‘against collateral attack” ‘Later. on in ‘the opinion: the court 

‘said: “ There are undoubtedly | mary cases ‘arising - ‘before ‘the ‘and 

Department in the ‘disposition of ‘the ‘public lands where ‘it will ‘be-a 
matter of much. difficulty: on the:part of its officers ‘to ‘ascertain ‘with 
“accuracy whether the lands to'be: disposed of are to be deemed tmineral 
- ‘lands or. agricultural. lands,: and in:such ‘cases the rule adopted that 


they. will be considered: ‘Minéral ‘or: agricultural. as they ‘are ‘itiore < 


valuable in the. one class:or ‘the: ‘other,:may ‘be ‘soutid. ‘The<‘officers _ 
-will be governed ‘by the knowledge of: this lands obtaitied-at: the time 


as to their real: character. : The deteriiinition of the: fact by ‘those. . 


officers ‘that: they are-one Or the other ‘will be considéred as‘¢onclu- 
give: In? Perego: ve. Dodge, 163-U. 8., 160,41 Li: ed. 113,16: Sup. ‘Ct. 
Rep. 971, 18 Mor. Min: ‘Rep. 864, \a: suit: diner: Sec. 9396, the ‘court 
pointed out: that it?is “the question’ of the right of possession”? which 

| is to be determined by’ the ‘courts, and that the United: States is. nota, 
| sparty to the: proceeding. In:Clipper:' Min. Co. v. Eli Win. &: Eand Co. a 
294 TS., 220, 48 LE: ed. 944,24 Sup. Ct. Rep. -632, adverse dlaimethad 
_ been: filed. and the -case-had goneto judgment. - “The court said: “We 

— -must:not be understood to-hold that, because of the. judginent in this: 
‘adverse suit in favor of the placer’ claimants, their right toa ‘patent 
for: the land ‘is settled. beyond ‘the reich of inquiry: by the govern- 


ie 


-200— 7 . DECISIONS RELATING TO THE PUBLIC LANDS. Pron, 


ment, or that the aienient necessarily gives ris them the ‘eden ix 
oe controversy. » The court then quotes from 2 Lindley on Mines, See. | 
765, to the effect that even after the judgment of a court.on the ques- 


. tent” with the situation, and “do not. wish. and may never desire’ 


tion of the right of possession, the Land Department may pass upon 


~~ the sufficiency of the proofs to ascertain the character of the land © | 


and. determine whether the conditions of the law have been complied 
with in good faith.. The opinion of Mr. Justice Lamar, when Secre- _ 
tary of the Interior, i in Re Alice Placer Mine, 4 Land Dea. 3816, to the 


same effect, was then quoted with. approval. The court eouelided: Rene 


“The Land Office may yet decide against the validity of the-lode : 
locations and deny all claims. of the locators thereto. So, also, ib: = 
may decide against the placer location and set it aside, and i in that 
event all rights resting upon such location will fall with re. 
In the light of the foregoing, we will consider the present case, 


These claims were. filed: in the Grand Canyon in territory now. set — 


aside as a national forest and national monument. No adverse 
claims, therefore, now can be filed against them. Appellee and his - 
associates, as. set forth in the bill, naturally are “satisfied and con- 
39 
a patent to. these claims. It is apparent, therefore, that unless the 
Land Department. of the Government, to which and. to which alone 
has been. entrusted the authority and duty of representing and pro- 
tecting the public interest in these matters; is authorized to inquire 
into the good faith of these claims, the public. interest. may suffer. 
The jurisdiction of the Department to make such an inquiry should 
this appellee ask for a patent, is not denied. The ‘question of juris-- 
diction, therefore, under his contention, is. dependent upon_his will. .- 
If he conceives it tobe to his interest. to. obtain a patent, jurisdiction 
will. be conferred upon the Department: to determine the character 
_ of the land embraced within these entries; but, if he elects not to— 
apply for a patent, the. Department, even if convinced that the 
character of the Jand is nonmineral, must permit him to occupy it 


to the exclusion of the public. This is a startling contention to — 
_. press. in a court of equity, and its fallacy: is clearly apparent. when 


we come to consider that the administration of the public land 

system. was entrusted exclusively to the Land Department, se the 

public interest might. be protected at all times. a 
‘But, says the appellee, it is open to.the Land Department t to insti- - 


dats a court proceeding to have determined his rights. ‘The Depart- __- 
ment very naturally answers this contention by pointing out that ae 
under such a proceeding the court would be without jurisdiction to 
pass upon the fundamental] question involved; namely, that: of the 
character of the land. That question, as we aan seen, has been held ~ | 


to be-for the exclusive determination of the Department, 'and should | 
the Department institute : a. court. ‘proceeding 1 without first having 
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determined, it, es would be: nothing upon which $o pase | a. . judg- “a 


“ment. We are clearly of open that this contention of appellee i is Rone bee 


‘unsound. | | 
Hardin v. Jordan, 140 U. g. 3m, 35 L. ed. 428, al a Ct. Rep. — 


808, 888, and Wobdle v. Union ‘River Logging R. Ga. 147 U. S., 165, 


38. L. ad, 123, 18 Sup. Ct. Rep. 271, are not in ‘conflict with our con- 


> clusion that the Department has jurisdiction to: inquire into the char- — 


| acter of the land. here involved; for in these cases there had been | | 


- final. action by the Department, and hence. attempts. to. resume a 


: ‘jurisdiction wholly. lost. were abortive. In the present case, ‘the legal — 


_ title to-the land. embraced within these. entries still is in the United — 
States, and the question as to the character of that land still is unde- 
| - termined. This, therefore, i is.an attempt. not to prevent the Depart-— | 
_ ment from resuming a lost jurisdiction, but from exercising an exist-— 
| ing jurisdiction and performing a statutory duty. oh 7 
This attempt of appellee to interfere with the DepartinentS in ie 7 
performance of its duty.as the guardian of the public interest, must 
fail. If the character of this land really is mineral and the locations = 
“regular, such undoubtedly will be the finding. of the Department, and. _ 


appellee will be injured i in no way. If, on the other hand, the char- 7 


acter of this land is nonmineral and these locations irregular, these 


. facts. should be determined: and appropriate action taken by. the | 
os Department to restore this land to the public domain. The province. 
of courts is to, uphold, rather than stay, the hands of officials who, 


in good faith, are seeking to perform duties imposed by. law. + 
It follows that. the decree: must: be reversed, with: costs, and the 


cause remanded with directions to dismiss the pill: =: 
Reversed and remanded. 


a ONES v. | McNEIL,. 
: "Decided September 22, 19tt, : Sok. 


Coxemtsstonnn OF. THE Cider LAND. Ove10n—AGinoErrY UNDER Src. 458, uv. 8. 
ie -Rev.. Star.—_Suprervisory AUTHORITY OF SECRETARY. 


“Under section 453 of the U. 8. Revised Statutes, the: land dopant of ee 


the Government lias always. held ‘that in. matters pertaining to. the. public | 


- domain, authority granted to the Secretary. of the Interior may be exer--- 
. eised, in the: first: instanee,: -by the Commissioner: of the’ General Land 


~ Offiee, subject to the supervisory authority of the: Secretary. | 


DEsER r-LAND ‘EWrrres—AvTHoriTy: OF ‘ComaisstonER IN- Troe ‘Bxrewston— 
. "ACT OF APRIL 30; 1912. | . 


~The provision in the act "of April 30, 1912 (37 Stat., 106), hat: fe the. weschuny a | 
. o of the: Interior may. in his discretion. in addition: to: the extension author: ae 


ized by existing law grant to any entryman under ~ ‘the desert land | laws a 
further: extension of time within. which he is spe karae to make final proof,’ ane 
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~ 


does not £ prdcindg the eect of such extension of | time by: the Gommis- Pi 
sioner of the General Land oe Subject to: the supervisory authority ot 
-. the Secretary. | : es 


Vocansane, First Assistant Seo tas } Magee oa ty 2 a 
March 11, 1908, William ‘M. McNeil made dees. land. entry 01215, eS 
for the SE. 4, See. 9,T. 33 'N. /K. 15 Ve 6th P. M., 160 acres, 3, Douglas, a 
Wyoming, land district, - ic 

August 29, 1910, first annual proof was filed, alleging eiundtnins 
‘of ‘$220 for fencing and for surveying a ditch, arid. August 9, 1911, 
‘second annual proof was ‘filed showing expenditure of $200. for ditch 


work. July 2, 1912, McNeil filed application for extension of time — 


. for three years within which to submit final proof, alleging as ground : 
therefor the expenditure of at least $750 for fencing the land. with a 
three-strand barbed wire fence and building a‘section of a ditch 
which, when. completed, will’be four and a half miles détig, and. fur- 
ther alleging that some of the ditch is rock work, ‘taking longer to 
perfect. | 
‘November 14, 1912, an extension of time. was ‘granted to and in- 
. cluding March: 11, 1915, under the act of March 28, 1908. (85 Stat., 
52). 7 

July 18, 1916, “fhe ool éifivers transmitted application: for further 
extension of Ca for one year, in which application it is alleged, | 


among other things, that since the first application for extension _ 


was filed there has been expended i in money and labor $1,000 in con- 
structing an irrigation ditch, 5 feet wide on the bottom and (if feet 
wide on the top, for a distance of one and a quarter miles, in an 
effort. to effect. reclamation of the land. This application was exe- 
cuted June.30, 1916, before a local officer. 
August 5, 1916, ‘upon the showing made, a further Sekension of . 
- time was sraritod: to and including March 11, 1917, under the acts” 
of March 28, 1908, supra, and. April 30, 1912 (37 Stat., 106). _ 
With McNeil’s application for further extension of fe was also — 
. transmitted a protest by Floyd Jones against the allowance of such | 
| application, which protest. was dismissed by the Commissioner’s de-._ 
cision of November 25, 1916. ‘From this: decision Jc ones has re — 
to the- Department. : | | | 
“En: dismissing the protest of J ones, | the Conimisionér. says: 


. The affidavit. Of protest. is-largely.-a - chronological. statement of facts,. all 


| within the knowledge: of this: office, : and contains no material allegations ‘which | 7 


would. tend to.disprove those put forward by MeNeil in. Nis. -application.. for 
. extension. The fact that McNeil was in default is- -immaterial and. was cured - 
_ by the. granting of the extension, -Unless the affidavit of. ‘protest contains. allega- 
os tions, sufficient, if. proved tobe true, to negative the. right of the. entryman to - 
| éxtension of time for. proof, the application for. such. extension. must ‘be: ee, 
| cated in all respects & as if. protest had not been filed. (39 L. D., , 557). 


ote 
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~ The application for extension was so ‘adjudicated and the. protest. is accord- 


_ ingly dismissed, subject to the usual right of appeal within 30 days from notice. | 


"The: ‘only contention “presented upon this appeal ‘is that the Com- 
missioner of the General Land Office was without authority to grant 
a further extension of time under the act of April 30, 1912 (37 Stat., 


106), and that: such extension could ‘be granted only by the: Secretary . 


of the Interior. | This contention | is s based: oo the language of, such . 
ane the Secretary OF the Interior. may - in his discretion ‘in addition to the © 
extension. authorized by existing law grant to any entryman under the desert. 
~ land laws a further extension of time within. ‘which he. is Savage to: make final 
proof. ; = 7 , | 
lt has’ always been iG ‘elias of: the pasa aaa nats in ees 
pertaining to the public domain, authority granted to the Secretary 
can be first exercised: by the Commissioner of the General Land ‘Office, 
‘subject. to appeal to and revision by ‘the Secretary of the Interior. 
' Full authority for this mode of procedure. is found in section 453, 
U.S. Revised Statutes. This practice is recognized under the act — 
of April 30, 1912, by De instructions of: ‘May. a1, 1912 ae 
L. D., 28). 
The action ie ibs Contntee naka in this case is. fully authorized aby 


oe Departmental decision in Hoobler ». ‘Treffry i L. D., haa 


The decision appealed. from i is aflirmed. 


WEIR v. OVERR, 
| Decidea September as 1997, 


| —— Hntey—AnNvAt ‘PRoor—CREDIT FOR Debroterniin, i : 
A desert-land entryman is. not. entitled,. in making annual proof, to. “credit “for 
improvements placed upon the land by’ a former entryman., 


a SEe, D, Act OF Marco 4, 1915—Conresr Nor A Bax. TO RELIEF. : 
‘The benefits ‘of the act of. March 4, 1915 (38° Stat., 1138, 1161), are é applicable 
to: entries otherwise aaa its terms notwithstanding. the intervention of a 
“contest. sone ee 3 = oa ee ae : 

| rswer-Hiwreyican’ 3: ‘Expexprrvsin—Basis ‘FOR RELIEF ‘Unper ‘ACT (OF ‘Maxon a 

, 4, 1915... a 28 eg ; ; 

_ Expenditure. _ a deser and enteynion: in. Pay faith. in a “reasonable eliet a 
_ that it would. tend to reclaim the land from its desert state is acceptable | 
“in support of ‘a. claim | for relief under paragraphs 2 and 8 of the act-of | 
' March 4, 1915; notwithstanding it. may not have been ‘such as would tac ie 

the: requirements of annual: proof. Pe age Ge Hp CRE 


-Vosstsane, First Assistant Sécretany/: a (ce ee 
- Cora B. Overr has appealed from: desidion: of # April 9 9: 4917) ibe : 
ve Commissioner ‘of the. General: Land ene holding: : for conéella: 


tion her: desert- land: oe the NW. 2 4, Bee. 12, A. oA aoe fo 24: es 7 


\ 
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-M. D. M., Visalia, California, land district, on the. contest of D. 8. “ 


: Weir. | | 
‘The entry: was bate Neca 9, 1919, cr the roe ee aff. 


| davit was filed on November 13, 1915, éharging. that the entrywoman | 


~ had not during the first. two. years atter the date of the entry. ex- | 
pended.the:sum of $320, cr an amount equal to $2 per acre, tending 


toward the irrigation and reclamation of the land. An amended _ 
contest affidavit was filed on March 9, 1916, alleging that the sum of 


$480, or an amount equal to $3. per acre, had not been expended on — 
the land toward the irrigation’ and Pc lamaeon thereof during the 
first three years of the life of the entry. Answer was filed by the 
-entrywoman and a hearing was had on the contest. The local offi-. 
cers found that the charge had been sustained and the Commissioner 
_- affirmed that action. 

There is little conflict in the testimony upon ane vital issues. ‘The 


: questions for decision are of law. It is shown that the entrywoman, 


‘on November 11, 1912, purchased the improvements placed on this — 


~ . land by a foun: entryman, Horace. EK. Gilhousen. The items su 


purchased are enumerated in the instrument of transfer as follows: 


Two miles of two’ barbed wire fence, including posts. Windmill, pump and 

' fixtur es, cabin and contents, except personal effecis, 

~The amount of $400 was paid for- these imiproverhents, as chown 
by the testimony. On December 3, 1913, the entrywoman made first 
yearly proof, claiming expenditures to the amount of $680 for the 

-. ultimate reclamation of the lands, itemized as follows: : 


Boring one 10-inch well. eee Tes Oo ee $100 
- Purchase of gasoline engine and pump_____ iis ure oe eee 350 
_ Fencing Eee ene a On ea Te Steen: 100 
au clearing, breaking, leveling and checking of 20 acres of land____--..- 130 


It was also shown at the hearing that after the date of filing of | 
the first contest affidavit and the filing of the amended affidavit, work 


to the value of $45 or $50 had been pe apoE the land i in the building — 


of a reservoir. 


| The record shiowe that a gasoline. engine add ee pumps ee pur- : - 
chased for $700. One of these pumps and one-half interest in the _ 3 


engine were intended for use on this land. The entrywoman’s hus- _ 
band. has an adjoining entry, and the plan was to use the engine 
‘jointly between the two. One- half of the cost, or $350, was charged 


 .to-this land: However, the said appliances, although on the ground, 


had not been attached to the well so as to become effective for use in _ 
irrigating the land. In view of these: gals facts the. contestant — 
makes the following contentions: . See ee 
(1). ‘Improvements placed: on the land ie a fopnee anki can 


= et be credited as a part of the annual, a a required. by: the 
; desert- land act. ; . eo, 
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i In support of this: proposition the: case of Herren. vo. Hicks (4 a 
“ie D.. , 601), was cited. , " 
(2) A pump: not installed or ceed _ the aie Aas a. ee tee 


- pancline engine mounted on wheels and not affixed permanently to~ | 
the realty can not be credited as a part of said annual improvement. 


ty ‘The cases of Rigdon ». Adams (84 L. D., 279), and ‘Wilkinson: ve : 
Stillwell. (35 L. D.; 92), were cited’in support: of this contention.” °~ 


~The decisions refered: to are clear authority for the propositions | 
os advanced by the contestant with reference to the ordinary. provisions — 
of the desert-land law concerning the required yearly expenditures. — 


Tt: is believed, however, that this case ‘should receive’ Soa = 2 


under the remedial act of March 4, 1915 (38 Stat., 1138; 1161): 


has been held that:the benefits of. this act may be: accorded, in: a, | 
proper case, ‘notwithstanding the intervention of contest... Pei v, a | 


Tapp, 44 L. D., 157, 159; Gammill ». ee 440. ‘D. Coe 
“Said act provides, i m part, as follows: | | 


That where it shall be made to ‘appear. t6 the -gsitisfiiction’ of the Secr tay ote 
_ the Interior, ‘under rules” and regulations to -be. prescribed. by: him, with ref: 
erence to. any. lawful pending. desert-land entry made prior to July: fir st,. nine- 
teen hundred and fourteen, under. which, the : entryman’ or his duly. qualified’ + 
assignee under an. assignment made prior to the date of this ‘Act, has, in ‘good 
faith, expended the sum of $3 per acre in. the attempt to effect reclamation“of 
the land, that there is no. reasonable prospect ‘that, if the extension allowed. by ~ 
this Act or any existing law. were granted, he would be able to secure water, 

sufficient’ to ‘effect: reclamation of the irrigable land in his entry or any legal 


subdivision thereof, the Secretary ‘of the Interior. may, in his discretion, allow. 


such entryman. or. assignee | five ‘years: from. notice. “within. which as aig co 
the entry. in the manner required of a. homestead: entryman. ay : a 
That any desert-land entryman_ or his assignee entitled to the benefit. of ane a 


last preceding paragraph may, if he shall so elect within sixty” days” from. the ae 
notice therein: provided, pay -to the. receiver “of the local land. office the sum of - 


50 cents per. acre for each acre embraced in the entry, and thereafter perfect. 
such: entry upon proof. that he has upon the tract: permanent improvements eon- 


ducive to the agricultural development thereof of. the value of not’ less. than: eee 
| $1, 25 per acre, and that he has, in good faith, used the land for agricultural pur- 
“poses for three. years. and the payment to the receiver, at the time of final © 


proof, of the sum of 75 cents per acre: Provided, ‘That. in ‘such. case final: pr oof a 


“may be submitted at any time within five years from. the date of the entry-_ ; i | 
. - ‘man’s: election to. ‘proceed . as. provided. in this. section, | and. in the event. of. es oe 
- failure to perfect the entry. as herein provided, all. moneys , theretofore ald ae 


att shall be forfeited and the entry canceled. 


In the instructions of April 18, 1915 5 (44 i D., 58): oy piace = | 
| tration of said act, section 7, with reference to ‘the nature of ex-- — 


oe penditures requited to. —: a claim under that ‘part. of the act aa 
| above. quoted, provides. that— | . a a ee 


‘any. “expenditure which the @laimant can show. et he tae: madé: in” eebd faith - 


: and with a reasonable belief that it would tend’ to effect reclamation of the: | 
land ‘will be acceptable, even though such experditure maya not have been such ore a. 7 


| as would satisty the requirements for annual pr oof.. 
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-In this connection see case. of. Elliott. v. “White: (45. LD. 21%). 
- Full instructions with reference to application for. relief: under said 
- remedial act may be found | in circular. of ae 18, ‘1916. ates L. D., a 
at: page-367 ef seq:). _ 
The first: parsoraph: of section 5 at cnid act of March 4. 1915, ane 
vides: for extension of time for the submission: of: final: ‘proof, but | 
a condition. precedent for such relief is that expenditures must have - 


been made: such as would satisfy. the provisions of. the desert-land © 
law: respecting: yearly expenditures. As above shown, expenditures 


_ which may: be properly credited in this case do: not meet. such: re: 
quirements. But as to the other two: paragraphs of section. 5 of the 
said remedial. act as above quoted, the expenditures appear: to fur-- 

. ‘nish. sufficient: basis for relief, provided: the necessary further show-. 
Ing be made. : It 1s, therefore, deemed appropriate. to:afford the-entry- — 
woman opportunity to apply for the relief above suggested, and: to - 
this end the contest will -be suspended. for a. period, of. thirty ‘days 
from notice hereof to permit. such an. application to.be filed, sheuld - 
the. entrywoman: desire to. undertake to show: herself entitled. to that’. 
form’ of relief. Upon. expiration of the: period ‘stated, such further 
action will be taken as may then appear appropriate. | 
‘The decision n appealed from 3 is accordingly modified. 


LAWS AND. REGULATIONS. GOVERNING THE RECOGNITION OF 
_ . AGENTS, ATTORNEYS, AND OTHERS REPRESENTING CLAIMANTS | 
4 BEFORE - THE ‘DEPARTMENT OF THE INTERIOR. AND ITS 

BUREAUS. | 
Laws. 


| The Pollowiny. statutes. palate. to the recognition of attorneys and. ‘ 
| agents. for. claimants. before this Department: or es oo 


| That the Secretary of. the Interior may. prescribe. rules and: scedlatone: gOv-~ 
erning the recognition of. agents, attorneys, or other persons representing claim: 
ants before his» department, and may require ‘of such persons, agents, and ~ 
ca attorneys, before being recognized. as. representatives of claimants, that. they 7 
~ shall show that they are of good moral character and in good repute, ‘possessed - 


7 of the: necessary qualifications to enable them ‘tO: render such claimants valu- Pak 
~ able. service, and otherwise competent to advise and assist ‘such claimants in” 


~. the presentation of their claims: and such Secretary may, after notice and oppor-- 


- tunity for a hearing, suspend. or exclude from fur ther practice. before his depart- | 


‘ment any such person, agent, or attorney shown to be incompetent, disreputable, - 
. or who refuses to comply with the said rules and regulations, or. who ‘shall with 


7 jntent to defraud in any manner deceive, mislead; or ‘threaten any claimant, or - 


. | prospective. claimant, by: word, circular, letter, or by advertisement. Lee of 


July 4, 1884, sec. 5; Stat. L., vol, 23, p. 101.) - 7 
| ‘Whoever, being an. officer of the United States, Or @ person holding : any place 
of trust or profit, or discharging any official function under, or» in. connection - 
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with, any executive: sepa raneit of the de cecineat of ° the: United States, « = $ 
under the Senate or House of Representatives of the United States, shall act-as— 
an. agent or attorney for prosecuting any claim. against the United States, or. in 


any manner, | or. by any means, otherwise than in discharge of his: proper : _ 


official duties, shall” aid or, assist: in the- prosecution or support of any such claim, 
or receive. any ‘gratuity, or any share of or interest, in. any claim. from any 
claimant. against the United. States, with: intent to aid or assist, or in considera-' 
tion. of: having aided: or assisted, in. the prosecution of. such claim, shall be fined 7 
‘not more than five. thousand dollars, -or imprisoned not more: than one: events: ORs 2 
both. [Act. of Mar. 4, 1909,. sec. 109 ; Stat. L,, vol. 35, D.. 1107.) : : 
It shall not be lawful for any person. appointed after the first day of Sane - 
one thousand eight hundred. and seventy-two, as an officer, clerk, Or employee 


_.in any-of the departments, to act as. counsel, attorney, or: agent: for prosecuting _ 


any claim against the United States which was pending in. either’ of said. depart- oe 
ments while ‘he. was such. officer, clerk, or. employée;: nor in any manner; nor. by © 


any. means, ‘to aid. in the prosecution of any such claim, within. two years next. — 


‘after he shall have ceased to oe aes otticer, clerk, or. employee. - ie abe! Re- _— 
_ vised ‘Statutes.] | : : : 
Whoever; being: Siacteaé or - apponied a. “Sanatirs Member. of or: = Delegate, £0. Ps 
Congress, or a. Resident: ‘Commissioner, shall, after his" election or appointment: 
and either before or after he has. qualified, ‘and. during his. continuance: in. office, 
‘or being the head of a department, or other, officer or clerk in. the employ. of the “ 
United States, shall; ‘directly or. indirectly, receive, or agree to receive, any. com-_ 
pensation whatever for any services rendered or to be rendered to any person, | 
either: by: himself:or another, in relation to: any: proceeding, contract, claim, -con- ° 
-troversy, charge, -accusation, -arrest, or other matter: or thing. In: which. the. 
United States. is. a party. or. directly: or indir ectly- interested). before any: depart:. 
“ment, court-martial, bureau, officer, or any civil, military, or naval. commission 


: whatever, ‘shall be fined not more than’ ten thousand dollars. and imprisoned. not 7 


more | ‘than two years; and: shall, moreover, thereafter be incapable of: holding Ss 
any: office of honor, trust, or profit under the. Government of the ‘United: States. 
[Sec. 118, Criminal. Code of: the United States: 13 : % 


Any. person. prosecuting. claims, either as. attorney. or: on Anis. own: waeeouat on 


before any, of.the departments or bureaus of the United States shall be required. | 


to take: the oath of: allegiance and to support the. Constitution of the United 


States, as: ‘required: of | ‘persons in the ‘eivil service. [ See. 8478, Revised Statutes. ES 
The oath. provided for. in’ the preceding: Section may be. taken before - any - 
justice of the peace, notary public, or other person.who is legally. ‘authorized : 


to administer. an vath.in the State. or district 1 where the same. may be. adminis- x : 


tered. --[See. 3479, Revised Statutes.] 


The act. of May 18; 1884. (Stat. Le rol: 93. , p. 5, 98), pee that oe 


| oath, above required, shall be: that. preseribed eee section 1 I 57,: Revised. 7 
| Statutes,. which i is. as. follows: - fone Mice |e Sesh, hag eI | ee 
 L—-—- , do solemnly. swear (or affirm) 1 that tI will sucpore aa taseene : 
. the. Constitution. of the United. States against. all enemies, foreign: and domestic :: . 








that I will. ‘pear true faith and. allegiance to the same ; ‘that I take this. ‘obliga- . ; 
tion freely ‘without any. mental reservation or purpose’ of evasion; and ‘that. I : 
will well and. faithfully. discharge the duties. of the office: on “which, I am- about ag 


| to: enter. So. help: me, God. : 
ne Fe age Seen: 


eo she. ; due contend upon the Séaratiiry of the fatérior” an 


bye the fifth section of the act of July 4, 1884, the: following Pena” | 
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tions are » promulgated for the guidance of thes various ; bureaus and 


Offices. 


Nore. —A Special. admission is required for practice before the Patent Office 


Pas ( see Patent Office Rules of Practice). Except as therein. prescribed, the follow- — 


ing regulations are applicable to practitioners before, the Patent Office.. 7 
= 1. Any person who is an attorney at law in good standing and. a 
= pier of the United States, or has declared his intention to become 


a such a citizen, may be admitted to practice as an attorney in and 


may be recognized as the representative | of claimants before the - 


‘Department of the Interior and its several bureaus by presenting — 


.. for that. privilege his. satisfactory. application containing recitals as 

| to the following facts:, 7 | | 
(a) The applicant’s full name, age, anne petmanént: “past office” 
address: (6) the date on which he was first admitted to practice 
before any court and the name and place of location of such. court;- 
(¢) the name and place of location of the last court before which he 
was admitted or enrolled, and the name and location: of the court 
before which he has lately: most actively practiced; (d) the name of * 
the executive department or bureau of the Federal Government, if. 
any, in which he has been admitted to practice or in which he has 
been denied admission to practice,. and the date of:such admission or 
_ denial; (e) whether -he has ever been disbarred or ‘suspended or ex- 
eluded: from practice, and if-so, the grounds on which he was dis- 


‘a barred, suspended, or ‘excluded, ad the dates of his. disbarment, -sus-— 


pension, or exclusion and. eoudmiesion to practice; (f) the name and’ 
location: of the. court, courts, or executive department. by which his» 
disbarment, suspension, ‘or axelusion, and readmission were: ordered 3 
and (g) the name of the officer or employment, if any, which the. ap- 
_ plicant holds-or has under the Government of the United. States at: 

the date. of his application for admission, or has theretofore so held 


or had, if any, and the date and cause of his separation oo such ae 


oer office or employment. - 


2, Any attorney at.law whose appliaation for admission to practice — 
is pending before the Department of the Interior or any of its 


' bureaus may, at the discretion of the officer before whom itis pend- Be 


ing, secure the right: to. enter his’ appearance in any proper matter _ 
pending for adjudication by such Department or bureau, and. ‘con- 
tinuously thereafter ‘and ‘until finial adjudication thereof exercise all 
the rights and privileges of an admitted attorney. by presenting his: 
application therefor. to the Secretary of the Interior or to the head of e oe - 


‘the bureau before which such matter is peneees 


eo = .« 


ne has declared he iientigd to Peon fh a, citizen, sa who ig 


:3 not. an attorney at law,. may be. admitted to practice as an agent in, | 
_ and may be recognized as the representative of claimants before the © 
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3 Deparedent of the ‘esos ack all its hurenis by. presenting. his 


- satisfactory application, under oat for that DENEeS contagene: 


recitals as to the following facts: 


(a) The applicant’s full name, age, ‘present ‘etpuben permanent s 
post: oflice address, and his occupation during each of the preceding - 


10 years; (6) a statement as to whether he has theretofore been ad- 


_ tive department or.bureau of the Federal Government, and if so, the 


name of such department and the date of his. admission or denial ; (ec) 
whether he has ever been disbarred or suspended or excluded Bots 
practice as such agent, and if so, the grounds on which he was __ 
disbarred, suspended, or excluded, the date of his disbarment, sus-' 
pension; or exclusion, and the name of the department by which the | 


-. mitted to practice or denied admission to practice before any execu- 


- same was ordered; (d@) the name of any office or employment, if any, i 


which ‘the a polieants holds or has under the Government of the 
United States. at the date of his application for admission, or has 
theretofore so held or had, if any; and the date and cause of his sepa-. oe 

~~ ration from such former service or employment; (¢) a brief state- 

' ment of the applicant’s educational qualifications and knowledge of. 
the laws. administered by said department and its bureaus; and (f) 
the names and post-office addresses of five reputable persons who have 
an intimate knowledge of the applicant’s « character and: qualifications. : 

4, Each application for admission as attorney must be. accom- 
panied by and have attached thereto, in addition to the oath pre- — 
scribed. by section 1757, Revised Statutes, SUPT, & duly executed and: . 


authenticated sertibeste from the clerk of the court or courts named 


in such application, stating that the applicant is a person of good. 


- moral character and in good repute, and that he has been and is duly 


admitted to practice in the court of which he is the clerk, and that 
_ the applicant is at that time an attorney in. good standing therein; 
and each applicant for admission as an agent must furnish and. attach 

— to his application as a part thereof, and in addition to the oath pre- _ 
scribed by section 1757, Revised Statutes, Supra, a certificate signed _ 
by a:judge of a court of record stating that the applicant is a person’ : 
of good moral character and in good repute, possessed of the neces- 
sary qualifications to enable him to render claimants valuable service, ; 
and otherwise competent to advise and assist claimants in presenting 
their claims before the Department of the Interior and its bureaus. _ 
_ 5, All applications for admission to practice must beaddressed to 
the Secretary of the Interior and be filed with the head ofthe bureau 


before which the applicants named therein expect most frequently a 


‘to appear; and the officer with whom any such application is filed. a 
will, after such. consideration and investigation as he -may— deem ; 
=, nec: forward such application, en with such Popory bse 
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7 TacomminndAtion thereon: as the facts, in his. judgment, warrant, to 7 | 


the said Secretary, for his consideration and action thereon. . - 
_ 6. The Secretary of the Interior; or the head of any ‘bureau with | 

| whom any application for iaecion to practice is filed, may require 
the applicant. named therein to furnish such other By lence or state- . 


3 ment in support. thereof as he may deem advisable, and may make 


_ such investigation, or cause such. investigation to be made, as may. in 
~- his judgment be necessary -to enable him to determine the proper — 
action to be taken on such application; and favorable action will not — 


be taken on any such application until after the applicant named 


therein shall have furnished such additional evidence or atetement 
. as may be required of him. : 
4, Firms of agents or attorneys, a as ; such, will not. be panmietad: to 
| practice before the Department or recognized as. having the right to 
appear before it, or any bureau or office thereof, in any. proceedings 
or matter involving the services of an agent or attorney ; and, except 
in the Pension Bureau, in the prosecution of any matter. by any such 
firm, every pleading, brief; motion, or other paper or communication 
sual be signed individually by one or more duly qualified members 
thereof, and such signature shall be considered as a certificate by 
such agent or attorney that he has read the papers so signed by him; 
that upon the instructions laid upon him regarding the case there 
is good ground for the same; that no scandalous matter is Inserted | 
therein; and that it is not ihterposed for delay. — 

8. No person holding any office or place of trust or. profit under 
the Government of the United States will be permitted to appear. as 
_ an attorney or agent for the claimant in any case against the United 

' States; nor shall any person who has, within two years next. pre- 


ceeding his admission to practice before the Department, been em-. 


ployed in any of the executive departments of the Government, be _ 
_ permitted to appear as attorney or agent of the claimant in any case 
involving the prosecution of a. money demand against the United 

States, unless the case in which. he. appears shall have been presented | 


after his retirement from such service. No attorney will be - recog- | 


nized or heard as counsel in any case in the consideration and dis- 


ae position of which he has directly participated, in. ay capacity, dur- : 


ing his connection with the Department... 
9. No officer authorized to receive final proofs, or as ofits in. the : 


preparation and execution of applications and affidavits for entry of 


public lands, will be permitted to appear for and represent. the . 


claimant in any case pending before the Department, the General 


Land Office, or any district land office i in which | he. shall have. ren-. 


4 dered such official. service.. 


-10. Authority to appear in and re natots: ihe Depeebnent in- | 
| cludes authority to practice in and before any and all of the bureaus © 
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and offices of. the ‘Depertinent,, ete the Patent Office. Each of 


the several bureaus and offices of the Department will be, from time to . 


time, advised of the names and addresses of persons admitted to 7 
; spaces as attorneys or agents. ce: | 

AL. Attorneys « or agents shall not contract, for, demand, or receive, - 

directly. or indirectly, any ‘compensation See for advice. or. 


consultation concerning the pension laws, and such of the bounty land _ | 


laws as are administered and executed by the Pension Bureau, except — 
such compensation as may be lawfully paid by order of the Commis-— 
. sioner of Pensions, whether a claim has been or is thereafter filed for. 
: the person in whose behalf such: advice or consultation i is had... 


12. Whenever the. Secretary, or the head of any bureau of hie Dee pe 
par tment, has knowledge, or sufficient information that: any attorney _ — 
or agent admitted to practice before the Department is engaged in 


unprofessional or dishonest practice, or has been guilty of disreputa- 7 
ble conduct in connection. with any matter before the Department, | 


. or any bureau or subordinate. office thereof, or is disreputable or 


- incompetent, or has refused to comply with: any of the rules and | 
regulations governing his admission as such, or has, with intent to. 
defraud, in any manner deceived, misled, or threatened. any claim- 
ant or prospective claimant, by. endl Sree letter, or advertise- ~~ © 
ment, the head of such bureau,. and when the offenses is committed) 


*s before the Department, then the head of the bureau which the Sec-. 


retary may designate for that purpose, shall give the accused agent 


or attorney due notice with a statement of the charge or charges 


against him, which statement shall be sufficiently specific to-permit — : 


the.accused intelligently to make answer thereto, and shall: cite said” 
attorney or agent to show cause within a ever time why. he’ should 7 
not be disbarred. 7 a 

If an answer, under. oath, 18 Bled. denying. the. charges, or sO ex- ~ 


_ plaining them as to raise an issue thereon, a time and place shall then. 


be set for the taking of testimony. If, however, said attorney. or. 
agent shall fail to. file’'an answer or other pleading, such charge or 
_ charges will be taken as confessed and judgment may be rendered 
as upon default, and the head ofthe bureau from which the charge 
or charges eens shall transmit the record to the. Secretary. to- 
gether with his. recommendations. The taking of testimony under. 


this rule shall be held at as convenient:a place as’ possible for both the | 


’ Government and the defendant, and notice shall be served upon the | 
--defendant notifying him of the time and place at which téstimony- 
_ will be submitted by the Government, in order that he may. be pres- | 
ent and cross-examine the witnesses. Ten days’ notice, in. writing, . 
shall be given the opposite party of the taking of testimony, such — 


notice to be served either personally or. by registered mail, and the 


- 10- day period shall be considered as. running from the date, on 1 which 
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“notice was personally served upon defendant, or if service is had - 


by mail, then from the date on which said notice was received as. 


shown by the return registry receipt card. Testimony shall be re-— 


duced to writing and be signed by the witnesses, unless otherwise _ | 


stipulated. Testimony may be taken before any officer authorized 
to administer oaths for general ‘ purposes ot before any officer or agent 


of the Department designated by the Secretary for. that purpose. 
 Depositions may be taken by either party before any officer duly | 


- authorized to administer oaths for general. purposes, or before any’ 


Government agent designated by the Secretary for that purpose, 
upon notice in writing as above provided, and such depositions may _ 


be filed as evidence before the head of the bureau from which the 
charge or charges emanated. After the testimony has been taken 
and forwarded to the head of the bureau having jurisdiction, it will 
be: considered, and if, in the opinion of such bureau head, such attor- 
ney or agent should be disbarred, he will so recommend, transmitting 
the record together with his recommendations to the Secretary, who 
will thereafter take such action thereon as’ the law and Facts seem to | 
warrant. | 3 

18. Any agent or attorney will be disetned eropteeies: in ahed sense - 
in which that word is used in the foregoing paragraph, and be sub-’- 
ject to suspension or exclusion from practice as such, who, after being 
admitted to practice, knowingly commits or is guilty of any-of the 
following acts, to wit: (@) Represents fictitious or fraudulent appli- 
cants for title to public lands, or fictitious or fraudulent applicants 
for pensions or for the payment of claims of any character by the 
United States; (2) prosecutes collusive or fraudulent land ‘contests, 
_or presents or prosecutes. fraudulent pension or other claims against | 
the United States; (c). speculates in relinquishments of unassign- 
able land: entries or land claims or in unassignable claims of any 
kind against the United States; (dz). represents himself as agent or: 
attorney for land or other ‘igi when in fact he is only agent 
‘or attorney” for the transferee or mortgagee of such. claimants; -(e) 
- fraudulently or wrongfully attempts to prevent any qualified person ~ 


from settling upon, entering, or filing for public lands; (f) demands -_ 


or accepts any fee proscribed by paragraph 11 of these regulations; | 
_(g) or who is otherwise and in any manner whatever guilty of dis- 


honest or ~unprofessional conduct ; () or who, in the presentation 


Or. ‘prosecution . of, or in connection with; any matter or business: — 
pending before ihe: said Department or any of its. bureaus or offices, se 


knowingly has as his associate, or employs as his agent, subagent, 


or correspondent, any person who has been guilty of any of the above- - 


mentioned | acts, or who has been denied admission to practice, or is) 


suspended: or + disbarred from practice before said Department: or 
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| who himself knowingly acts as ; the associate, agent, subagent or cor- ee 

7 _ respondent of any such person. ~ | 

14. Upon the disbarment of an attorney or ‘cea notice thereor’ 

- will be given to the heads of the bureaus of this Department, and. | 
thereafter, until otherwise. ordered, such: disbarred person will not 
be recognized as attorney or agent in any claim or other matter before | 

_ this Deparment or any bureau thereof. | a 

| _ ALEXANDER ie Vases. 

Lo | . Acting Secretary. 

‘Wasuineron, D. C., September 27, 1917. | 


RULE OF PRACTICE 95 AMENDED. 


[Circular No. 567. ] 


| Dapariment OF THE 2 Taare: 
| GeneraL Lanp Orricr, 
. ne 3 ; Washington, October 2, 1917, 
Rac uns AND. Rucervers, Unrrep Snares. Lanp Orrices: _ 
September. 28, 191%, ‘Rule 95 of Paneer ‘was amended to read as 


_ follows 


- RULE 95. Notice of all. riiotioae and proceedings eters? the ‘Coiinieatonds or | 


= Secretar y, except as specified below, shall be served upon parties or counsel per- - 


sonally or by. registered mail, and no motion will be entertained except on proof 
of service of notice ther eof. “As to motions: for rehearing, petitions for certiorari . 
-and_ petitions for the exercise of supervisory authority ‘before the Secretary, 


service of notice shall be made only after such proceeding. has been ene’ - - 


* 33 and service directed, as : provided by Rule 83. 


| Chay Tanuaan, | 
Cc ommissioner. 


| SUSPENSION OF RESIDENCE REQUIREMENTS UPON RECLAMATION ¥ 
= PROJECTS DURING WAR WITH GERMANY. — : 


Regustions. 


= Department oF THE Inreri0r, ; 
Washington, D.C., October 4,.1917. 


4, The. iiewiae two sections are from the a of. Congress. ap- | 


“proved August 10, 1917 (Public No. 40), entitled, “An Act to provide 
further - for the siafionall security and defense. by stimulating agricul. | 
- ture and facilitating the distribution. of agricultural products”: | 


« Sec, 11. That the Secretary of the. Interior is hereby. authorized, in his dis- 
cr etion, to suspend during the continuance of this Act that. provision of the Act — 
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known: as the “ Reclamation Act” requiring residence upon lands in private 
ownership or within the neighborhood for securing water. for the irrigation of — 
the same, and he is authorized to permit the use of available water thereon 
upon such terms and conditions as. he may deem proper. | 
“ See, 12. That the provisions of this Act shall cease to be in effect when the 
national emergency resulting from the existing state of war shall. have passed, 
the date of which shall be ascertained and proclaimed by the President; but the - 


date when this Act shall cease to be in effect shall not be later than the begin- 


5 a ee Se oe wee 


ning of the next fiscal year after the. termination, as ascertained by the Presi-. 
dent, of the present war between the United States and. Germany.” 
2. This act gives the Secretary of the Interior disoretionary au- 
thority to suspend, during the war, that portion of Section 5 of the 
: Reclamation Act of J une 17, 1902 (82 Stat., 388), reading aS. follows: *p 
| “No right to ‘the use of water for land in. ‘private ownership shall be. sold — 
* * * to any landowner, unless. he be an actual bona fide resident on such © 
land, or occupant thereof residing in the neighbor hood of said land, * * *”_ 
3. The Secretary of the Interior will therefore permit, ¢ as a war 
measure, the acceptance, upon Federal reclamation projects during ~ 
the term of the war as fixed by the act, of applications for temporary — 


water delivery to lands in private pa and subject to public. 


: notice, without reference to the residence of the .water-right apph- — 
cant. No application, however, will be received under this act from 
one qualified to make a formal water-right apple aon under said : 
section 5 of the Reclamation Act of June 17, 1902. | 

4, The charges for the delivery of water shall . the same in 
‘amount as the operation and maintenance | charges announced by: 
public notice, but shall be payable in advance. : 

_ 5, Applications hereunder may be made by the landowner or his ae 
duly authorized representative and should follow In general the | 
form below: 7 * , = | 
| DEPARTMENT OF THE INTERIOR, 


‘Unirep States RECLAMATION SERVICE, 
a . 
Application jor temporary water service, 


(Act of August 10, 1917, Publi¢ No. 40. dy 


e 


1, I hereby apely for water service are the oe Canal, for irrigation in i 
“the irrigation ‘season, commencing - pee aS and ending _.--.- of each year, for- 


Meridian, said eats being made Pupseer to the following. 


conditions : : 2 
_ 2, The charges for water service shall. be the same in amount as-the apavariel 


and maintenance charges announced by public notice. The minimum charge per a 


acre shall be paid when water is first ordered-in any irrigation Sea800, | and any 
additional water supply shall be paid for as ordered, 
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3 The ante furnished under this application shall be used exclusively upon - 


~ the land above: described; and shall not be permitted to collect and run. upon - 


- other land, or be wasted in any manner, and shall be limited to the amount _— 


beneficially used. upon said lands or so much thereof as shall constitute. a. pro-. 


- portionate share per acre of the actual supply ‘available at any time during. the - 


continuance of this application for all lands watered from-_..... Canal: Said 
water will be delivered from said canal, or some. lateral thereof, and shall there 


be received by me and. conveyed at my expense to the lands above. described. | a : 
4, The proper representatives of the United States Reclamation. Service shall | 


have full control of the. distribution of water through said canal system, and - 


shall have the. ‘Tight; in order to secure an economical and. efficient service, to . 


| establish and enforce such rules and: regulations as such representatives may 
-deem proper, to all of which rules and regulations I hereby agree.to conform. : 
6; Any violation of the. rules and regulations | so established, either by me or 


‘by the occupants of said lands. shall be. ‘sufficient cause for the’ cancellation of — 


this application and the discontinuance of water service’ ‘thereunder. Ms; 
.§ Ehe United States shall: not be responsible for failure. to supply. water : 


under this application caused by insufficient supply of water, hostile diversion — 


or drought, nor on account of. any other: distribution than. that herein. stipu- 
_ lated for, directed or ordered to be made by any valid and subsisting order. 
or decree of a. competent: court, nor for any damage- by floods, acts of hostility, 
Or unavoidable accidents, | 

7. The furnishing | of. water ‘hereunder. ‘to the lands Wiotesua shall not be ! 
taken or construed - as binding the United States, after the termination of this 
application, to furnish water to said lands, or any part thereof, nor shall it,.- 

under any circumstances, become the basis of a ‘permanent water right, 
8 This application shall continue in force until terminated by law or by writ- 
ten notice at the end of an irrigation: season given either by the applicant or by. -° 
the Project. Manager. a : 
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: epeved Ft a ee 
| Proj ect Me anager, 
| ALR. Pars,’ . 
Director and Chief Engineer, U. 8. R. 8. = 


: ALEXANDER T. Vosutean ae 7 
“<  : Aon Relay on the Interion. “s 


 PRESKEY v v. SWANSON, . | 
| Decided October 10, 1917. ee 


APPLICATION TO Conwrmst—CorrosoraTine AFFIDAVIT--REQUIREMENTS. | os . 
Inv applications | to. contest: public- -land. entries. the statements must. be cor- 


roborated. by the affidavit of at. least -one witness having such. personal = 


eae of the facts in relation to the contested entry. as, if proven, — 

would render. it ‘subject. to cancellation ; and these facts must be ‘set. forth — 
in the witness’s affidavit... | : | 

| VooELsang, First Assistant. Secretary: : 3 

This is an appeal by Ernest J.. Swanson from. the dence of the — 

| Commissioner of the General Land ace dated — 21, 1917, hold- 
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| ing for cancellation, on the contest of Leo Preskey, his homestead 
entry, made December 16, 1914, for NE. 4, Sec. 18, T, 23 N., R. 2 Ws . 


M. M., Great Falls, Montana, Jand diseret. | | 
" Contestant charged in. Ais affidavit, | filed. J Taly 22, 1916, that entry. 
% man— | | | 
has failed to. éetabilsh his ealgenee in good faith upon rr entry.; has failed to 
: comply with the homéstead laws in the matter of residence and cultivation and 
has abandoned said entry. for more than six months last past preceding the 7 
date of this contest ; that. said entry was not made in good faith. 
~The affidavit was. corroborated as follows: : -_ . 
ood: Bedord, of. Great Falls, Montana, who being duly sworn P depoxes and says: 
That he resides near the within described homestead entry and that. said entry- 
man has failed to reside upon his claim; that he has not cultivated any of said - 
- land except by renting it to another party and that he has abandoned said — 
entry for more than Six money last a next precoolne the date of this con- 
‘test. 
iy his answer, » filed ‘August 21, 1916, defendant denied the 1 charge | 


and concluded as follows: 


The filing of this answer is not intended as a waiver of ‘questions raised by 
the motion filed. herein, | - : 

The motion referred to filed. with the answer was— _ 
for the dismissal of the contest filed herein on the ground and for the reason 
that the affidavit of contest is not properly corroborated; the affidavit of the 
corroborating witness being insufficient in this that it fails to state how long 
the affiant has resided in the.vicinity of the said land and furthermore fails to 
allege or show in any manner that the said affiant has personal knowledge of 
the truth of the statements or allegations set forth in his affidavit. 

The motion was overruled by the local officers, ‘notice of hearing 
was issued and testimony was later submitted. 

The overruling of the motion was assigned as error on appeal from — 
the decision of the local officers, and 1 is again. assigned as error ‘in the 
appeal under consideration. 

Rule of Practice 3, as amended September 23, 1915 (44 L. D. 365), 
referring to applications to. contest, provides: i -_ | 

The statements. in the application must be corroborated by the affidavit of at 
least one witness having such personal knowledge of the facts in relation to the 
contested entry as, if proven, would render it subject to cancellation, and. these’ 
. facts must be. set forth in his affidavit. 7 | 
| Pursuant to said amendment of Rule 3 the | form of appli- | 
cation to contest was amended, by providing that oe corroborating 
; witness should. state— ss 7 7 


‘ that he is acquainted with the tract described in: the : above ‘affidavit, hd knows | 
from personal knowledge and observation that the sia rements therein made are 


- true— 


7 _to be followed ia a, statement of the me of which, the affiant has . 
‘ seu siete | 7 
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The ape tont appealed from held that the overruling of iis motion | | 
to dismiss was correct, “as the corroborating aifidavit: set up facts 
| sufficient, if proven, to cancel the entry.” se 


With this the Department is unable to agree. he" amended vale 
requires that the corroborating witness must have personal knowl- 


| edge of the facts, and if the affidavit fails to state that the affiant 


has such personal knowledge, it should not be accepted, especially . | 


where, as here, the insufficiency of the corroboration is made the © 
subject of a. motion. to dismiss. interposed. concurrently. with the 


answer. 


. Prior to a adenduacab: of. ‘September 93. 1915, Rule 3. aon 


provided : “The statements in the application ae be corroborated : 


by the affidavit. of at least one -witness.” This resulted in many 
affidavits being: corroborated on information and belief, and made it 


possible to impose on the land. department the consideration of: 
‘speculative and unwarranted contests. Experience -demonstrated 
the necessity for the. amendment of the rule, and defendants are 


entitled to a strict compliance therewith before nm piece’ under 
the necessity of defending a contest. — : 

Preskey’ S application to contest. was. executed on a form punied 
prior to the revision. heretofore referred to. The blank intended 
for use. by the corroborating witnesses contained the following: 
That they are acquainted with the tract described in the above affidavit, and 


know from personal enamide and observation that Ge ‘statements therein 
made are true. : ; 


Bedord’s corroboration was typewritten on a ip of paper and 
pasted over the printed form, thus. ‘making: doubly significant. his 
failure to state that he had. parsanih knowledge of the facts alleged. 


The motion to dismiss should: have been. granted and notice of 
hearing should not have issued. : | 
The decision 1 is er - 


a 


PRESKEY Vv. SWANSON. 


| Motion for diene of the Department’s ancien of October 10, ; 
1917, 46 L. D., 215; denied nye First Assistant Secretary Vogelsang, 


i. December 26, 1917. 
"STATE ( OF ‘NEW MEXICO (On. » Paitin), 
| - Decided October 18, 1917. 


. Soxoor LANDS IN Narrow at Forests—Sratx’ s RicHT or ‘Warver AND Linu ! 


_ SELECTION. 


Under sections. 2OT8 and :2276, Revised Statutes, as amended by the dee ok | 
| February: 28, 1891 es Stat., 10) and the enabling act of June 20, 1910 : 


—s. 
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(86 Stat., 557, 565), the State of New Mexico may waive its right to 

- granted school lands. in place, where, after acquirement of. title ies the 

State, said lands are placed in a national forest. | | ‘ 
Lizv LAND SELECTION BY StatmE—Act OF FEBRUARY 28, 189i, 

The provision in the act of February 28, 1891, supra, that a State or Ter ri- 
tory may select other sections of public land in lieu of. school sections 
other wise disposed of by the General Government, and that “ such selection 

_ shall be a waiver of its right to said sections,” does not warrant a con- 
struction that such “ waiver” of the base lands is tantamount to the vest-: 
ing of fee simple in the United States to the lands $0 waived, ‘prior to the ce, 
approval of the selection by the Department. a , 


Stare SELECTION OF Lieu LAND—PREREQUISITES TO VESTING OF Tine. 


The Department’s approval and certification of lieu lands sélected by a State. 


are necessary prerequisites to the vesting of title to such lands:in the | 


State, ‘and, conversely; title. to base lands tendered by the State in support 
of a lieu selection does: not vest in the United States until approval of the © 
selection; there being,.in fact, no selection | until the pepeovel is executed 
on the part of the Department. — 
Doorn OF -RELATION—APPLIED to STATE InpEMNrry SELECTIONS. __ oe 
- Only upon approval ofa State selection does the doctrine of relation become 
operative, and under it the right. of the State relates back to the date of ~ 
. filing of the selection and is superior to claims asserted subsequent to the | 
filing of the selection and prior to its approval. 


Vocrrsana, First Assistant Secretary: CO 
The Department . has’ considered the petition for oe exercise of ~ 
supervisory authority filed on behalf of the State of N ew Mexico: in 


_ the above entitled case, wherein decisions were rendered, on appeal 


and motion for rehearing, October 14 and’ November 93, 1916, re- 


spectively, directing cancellation of the State’s lieu selection 031065 
as to the W. 4 and other lands in Sec. 29, T. 23 8., R. 88 E., selected 


in lieu of fanids of equal area in Sec. 386, T. 19 S., R. 14 E,, within : 


- ‘the then boundaries of the Alamo National Forest. 


_ Briefly stating such facts as are deemed necessary to the proper 
disposition of the case at bar, it appears that approved. plat of survey 


of T. 19 S., BR. 14 E., N. M. Pp. M., was filed in the local land office 
dune 24, 1885. December 20, 1906, the entire township, embracing 


the lands offered as base in the particular case under consideration, 
was.withdrawn for the then proposed. Sacramento National Forest, 
and subsequently, by Executive order of April 24, 1907, was included | 


- therein, which reservation was later changed. to the Alario National . 
Forest, by Executive proclamation of March 2, 1909. | 


March 9, 1915, the State filed: the selection in controversy. By 


- Executive proclarnation of April 3, 1916, prior to approval of the 
indemnity selection, Sec. 36, T. 19 S., R. 14 E., was excluded. from , 


the forest reserve. . ; 
Prior adverse action ie was taken upon the sonia that the | 


base lands proffered, having been eliminated from’ the forest reserve 


pao to approval of the selection, the State, retained title to said 
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base. lads under its grant a as lands: in nie and the Departnant ie 


was, therefore, without authority of law.to approve said selection, 


are following the principle laid down in the case of State of California 7 
et al. (44 L.D. , 468), wherein it was held (syllabus) : | og 


‘Where and within a- national forest offered as base for-a school indemnity ‘ 


ae selection is prior. to approval of the selection eliminated from the forest the 


State is not entitled to. have the selection consummated but. takes Gre: to the 
. ~ base land. under. the : rant. ea 


Among the several eoaken tone s urged by counsel for. the Side, 7 | 


an exhaustive ‘briefs filed, as well as upon. oral presentation of the © 


case to the Department, it is asserted that the ruling cited is without _ 
authority of law, contrary to equity, and unconscionable; that title — 


_ to the base and. seleciedl lands involved vested in the United: States — 


and on State of New Mexico, respectively, upon proffer of the selec- 
tion, “ ‘upon. the. foundation of the principle that a grant. in presentt 


—- ereates.a. present obligation upon the part of the grantor and a pres- nee 


ent interest in the grantee and that the obligation of the grantor is 


discharg xed and that the interest intended to be granted vests in the © 
- grantee when all the conditions of the grant have been fulfilled; — 
that; by relation, title to the selected lands vests in the State wa 
the base lands in the United States as of date of filing of the selec- 


-. tion, -and the duty of the Department. is limited or restricted to the 7 


<o : - approval of such. selection, if regular when filed, regardless of the | 
change in the status of the. lands offered as ‘base subsequent to the... 


filing of the selection. | Le 
It is further insisted by ectinsél that. the case at bar. ‘involves . one 

of exchange, or lands offered in lieu of other lands title to which was. 

in the State at the date the selection was filed, as distinguished from | 


one involving a question. of indemnity for a ‘Toss of lands within a , 
school section title to which did not pass to the State. under its grant, 
and that in the former class of cases, the State having waived title 


to the base lands, or completely parted with title thereto, as an offer 
on its: part to. select other lands in lieu thereof, the Department 1s° 
without authority of. law to compel, the State is Pe title eo : 
“such base lands. “a 
The petition also asserts that the. State having geeepiad the offer é vs 


-- surrender lands in place (subsequéntly included within a reservation) 


in exchange for other lands, the Department is without ‘power, on 
- account of conditions arising subsequent to the tender of the selection, 


_ or change’i in the status of the base lands, to violate:the executed con- ~ 


tract and withhold approval of the. perection; without eo oe au- 
thority of Congress. 
- In the first place, under the laws seplieabie hereto—sections. 297 5 
and 2276, Revised Statutes, as amended by the act of February 28, 


7 : 1891 @s Stat. yy and the eens act of June 20, 1910 neo Stat., 
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557, 565)—there remains no 5 doubt but that the State 1 may waive its 
right to lands in place granted under the acts above cited where, sub-. 
sequent to acquiring of title by the State, said. lands were placed 


- within the forest reservation. The Supreme Court of. the United 


States, in the case of California v.‘Deseret Water, Oil and Irrigation 
Company [243 U. S., 415] wherein opinion was rendered March 26, — 
1917, cited in brief of counsel for petitioner, after quoting the first | 
proviso to the act of February 28, 1891,. supra, “ Where any State 
is entitled to said sections sixteen and thirty- six, or where said sec- 
.tions are‘reserved to any Territory, notwithstanding the same may be 
mineral.land or embraced within a military, Indian, or other reserva- 


tion, the selection of such lands in lieu thereof by aid State or Terri- 


oy shall be a waiver of its right to said sections,” held: 


This language, while not as ACen as it might be, operates, aS we interpret it, 
to: give to the State a right to waive its right to such lands where, as in ‘this 
case, the same are included in a forest reservation after survey, that is, after 
the title vests in the. State. Unless this proviso refers to lands, the title to — 


- ‘which has passed to the State it adds nothing to the. statute and performs no . 


_ office whatever. This construction preserves the integrity of forest reserva-.- 
tions, and permits the State to acquire other lands not surrounded Py janee: 
tracts in such reservation which are ae from settlement. ; 


The ruling of the court in the case cited i is limited crises #6 the 
right of the State to waive its interests in the lands offered as base, 
and does not, directly or indirectly, hold that the Department, in 
determining the State’s rights under a selection such as the one under — 
consideration, where the base lands have been eliminated from the — 

- forest. reservation prior to approval of the selection, has no alterna- , 

_ tive other than to eae the ena act of approving such a 
selection. — - 
The Department i is clearly of the opinion Chat the phraseology. of — 
the act of February 28, 1891, supra, taken as a whole, and especially 
that portion of the act pr pug that “the selection of such lands 
~ in lieu thereof by said State or Territory shall be a waiver of its 
right to said section,” does not warrant any such construction being 


placed thereupon as would permit of the term “waiver” of the base - 


_. lands as tantamount. to the. vesting of fee simple title thereto in the 
~. United States. prior to the Department’s approval of the selection. _. 
The mere waiver of the base lands, or proffer thereof by the State, 
does not ‘of itself pass title thereto until accepted by the Department 
- by its approval of the selection. The Department has long held that 
approval and certification by the Department of the Jands selected 
are a necessary prerequisite to the vesting of title to the selected 
lands in the State, and it is obviously true as well that title to the 
base lands tendered in support of such a selection does not-vest in the 
United States until such a selection. shall have been. approved. 
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Ih the case e of Hall v. State of Oregon (39 L. D. , 5GB), the , Depart. 


7 ment, in. affirming the action taken by. the Coamieace of the Gen- - 


eral Tand Office in rejecting a timber and stone application filed by. _ 
; Hall for lands covered: Py, the ac ermce school land selection of the. ) 
State, held: | 


“It is true, as claimed in the piel, that until sepEENeA by the Gace of 


- the. Interior there is in reality no selection, the proffer of a: list and showing in 


support’ thereof being only preliminary proceedings taken for that: purpose, - 
but in the orderly administration. of the. land. laws this Department has uni-. 
formly: accorded. to an indemnity. school land; railroad, or other selection made 


in. accordance: with an act. of Congress, pending its final consideration and dis- 


‘posal by this ‘Department, ‘the same. ‘segregative effect as: an aca entry 
made under the homestead or other public land. law. | 


In the case of State of California et al. (a L. D. 588) i it was asheld 
(syllabus) : | 


No title is Seaitned under or ie virtue of a school indemnity ecrection until- 
the same has been approved by: the Secretary of the {nterior ; and where the — 
lands embr aced in a selection are classified as oil lands: and withdrawa under ~ 
the provisions of the act of June 25, 1910, the Secretary is without authority 
to approve. the selection in the face of such withdrawal; but it should be-re- . 
jected, without prejudice to the right of. the State. to submit showing with a 


‘view to securing reclassification of the. lands: and to apply anew. therefor in ~ | 


event of their restoration. 


The Department, i in determining ae effect a Saihdewal Gade the 
act of June 25, 1910 (36 Stat., 847), had upon lands applied for under 
forest lieu, railroad and State selections, after mature consideration. 
of the question as to whether or not by the mere proffer of a State 
selection title to the lands ‘sought, to be selected thereby unqualifiedly 
passed to the State or-other applicant ther efor, as the case might be, ‘a 
laid down the administrative ruling (43 L. D. , 293) that—_ | 


The acts of Congress authori izing exchanges are merely offers on the are of the 
_ United States to exchange other lands for lands: held by the selector, and the 


| right of the selector. does not. attach nor equitable title pass upon mere presenta- wins 


tion of the requisite papers. There remains the necessity for action upon the 
offer by the July authorized officer of the United States. Until that acceptance 


has. been given and the equitable title passed: Congress has full peo to » a 
- devote the land to a public purpose. 3 


Again, i in the case of State of Wyoming (45 L. D. 590), ce De. 
‘partment, citing pertinent decisions by ve United States Supreme 
Court, held. (syllabus) : | oe 


| Title does not vest in ‘the State under a scnbei indemnity selection until the 7 
: selection has been duly approved; and a peared - mineral’ prior ‘to. such. ; 
. approval will defeat the selection. | - 


—Itis. manifest from. the rulings cited that it has long Sad Repentedly 


been held by this Department: that there is, in fact, no selection where . . - 


_ approval of the Department is necessary to. give the same validity, 
until such approval is executed by the Department. The Depart-_ 
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ment, therefore, can not concede that the State’s contention | upon 


this petition is sound—that the State takes title to the selected lands ~ 


and the Government title to the base lands upon the mere proffer — 
- of selection to the oo and prior to its approval Dg the, De- 
_ partment. 


The. contention. that, by dala, titles. to the base lende and | : 
selected lands pass upon the presentation of a perfected selection, is 


equally without merit.. With respect to this feature of the. case it 


| may with propriety be stated that the Department has invariably | ed 


‘adhered to the rule of long standing that a selection, regular on its” 


face when filed, such as the one Sader consideration, has the same 


7 segregative effect as a homestead or other entry under’ the general 


land laws, as against all subsequent claims presented, other than 


'_ those asserted by the Government, thus withdrawing the land in the - 
meantime, from appropriation by later applications, so that after the 
_ selection shall. have been approved the State’s. rights relate back to 
the date of filing, and are superior to those asserted subsequent to the 
filing of the selection and prior to its. approval. This only is the 
extent to which the doctrine of relation has application.. (See 27 
L. D., 475; 32 L. D., 565; 88 L. D., 161; 84 L. D., 12; 39 'L. D., 377.) 
“The Department j is ‘fully congineed that title to the selected lands 
does not vest in the State by the mere proffer of a perfected selec- 
tion, and the question remaining to be answered is, if. title to the 
selected lands does not pass to the State, upon the proffer of a selec- 
tion, until the selection is approved and certified by the Department, . 
Goes title to the base lands tendered i in support of that selection, upon 
: presentation of such a selection, pass from the State-to the Govern- | 
- ment prior to the acceptance and approval of the selection by the 
| Department? | : 
_- In the case of Edwin Collins (40 L. D. | 444) the Department, in 
rejecting a homestead application filed by Collins for lands previ- 
‘ously tendered by the State of. Idaho as base for school adenay | 
selection, held’ (syllabus) :. ee | 
Land within a school section assigned by the State as bis? for: indemnity ~ 
seléction is not subject to entry, selection or other appropriation under the: 
public land laws until the selection _ is EREBrONeA: and. ae to the base. land se 
-revests in the United States. | eo ad a3 > pes 


In the case of Smith v. State of. Idaho: (40 i D., B54), fhe woe _ 


‘ment adhered to. the rule as laid down 1m the. case ‘last cited, holding yo 


ere (syllabus) : 


Land within a school section assigned by the State as ‘pase. for indemnity oo 


| selection is not sub?ect to appropriation, entry, or selection under. the public 
-land laws: until the selection is approves and title to the base land Pecome 


vested in the United States. 
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| fron in the case of J ohn Ww. Schofield (49 L. D., 588), ihe De- a 
— partment held (syllabus) : 


The legal title to 2 tract of. school land: velinguished as base: for duaeninley 
selection does not revest in the United States until the selection is approved, 


and. prior to such approval the relinquished land is. not subject to entry, selec- 


tion, or other appropr ‘iation under: the: public land laws; but where settlement 
was made upon land so relinquished | prior to approval of the selection based: - 
thereon, on the faith of statements by the State Land Commissioner that the 
State did not claim the land and application to enter filed by the settler, such | 


application. should not be rejected outright: but held and considered in connec- | te 
tion with the selection, and. if the selection’ be approved, the settlement. 7 


- should be recognized. and protected. 


In the more recent case of State of California et al. (45 Le Da: 
644), analogous to the case at bar, the Department, after distinguish- 
‘ing the case cited from that of Robinson: v. Lundrigan (227 U.S., 
173), reaffirmed the ruling as laid down in the case of State of Cali- 
fornia ¢é al. (44 L. D., 468), the legality of which is questioned upon | 
this proceeding, and held that elimination of the base from the forest. 
reserve prior to approval of selection, notwithstanding: that the re- 
‘ serve was created subsequent to.the date title to the base lands passed — 
to the State under its grant as lands in place; defeated the selection, 
but that the State would be permitted, if it so elected, to substitute | 
new base in support of the selection. | 

In passing: upon the question as to Ste or. OE title to the base 
land vests in the Government upon the mere waiver thereof on the. 
part of the State,or upon the tender thereof in support of a selection, 
it is deemed appropriate here to make mention of. the fact that the 
_ various States have for.years tendered relinquishments of selections 

pending before the Department for approval, and the Department 
has invariably accepted the relinquishments of the selections. Had 
the proffer of the selection by the State and its waiver of title as to: 
the base lands vested title in the Government, it would require the — 
issuance of a parent to revest. the State with title. vMRee, 27 La. Dd. 
| 474). . & : 
The Department ‘iosetere. sorieluded: hat the State took title to 
the base lands tendered in support of the selection under its grant, 
_. that. title thereto was at all times thereafter, prior and subsequent: to 
restoration of said lands from the forest reservation, and is now, in 


the State of New Mexico, and the very condition upon - which the = Fa 


right of the State to offer said lands in exchange for others is predi- 
“cated having been removed by elimination of the base lands from’ 
the forest reserve, the Department is without authority. of law to 
approve the selection. | 
_ The decision rendered by the. Departinent i in ‘the case ee Seals, of . 
California et at. (44 L. D., 468), is accordingly adhered to, without 

prejudice to the State’s right to cee new base 1 in n support of the | 


294 =: DECISIONS RELATING TO THE PUBLIC LANDS, Won, 


i. selection in cea rinses with tie principle laid down in the. case or a 
State of California e¢ at. (45 L. D., 644). | | 
The petition must be and_is ee denied. 


ae HOMESTEAD ENTRYMEN PLACED UNDER JUDICIAL RESTRAINT. ; 


‘[Cireutar No. 570.1. 


| DEPARTMENT OF THE 2 Interior, 
_— Washington, D. C., October 20, 1917, 
THE CoMMISSIONER or THe Genrrat Lanp onaee 
I have received and considered your reir duni of Sepik be 
‘t1, 1917, and accompanying papers, in the matter of homestead 


. entrymen, who, subsequent to date of entry, are placed under judicial — 


restraint; that i 1s, who, becausé of conviction for a crime or crimes, 
are rica ccevated in. iaald or other institutions and. thereby prevented 
from continuing residence upon and. improvement of their claims. 
I am of the opinion that such restraint should not, under the law 
or as a matter of policy, be held to excuse compliance with. the re- 
quirements of the homestead law, but that such conviction and re- 
straint do not warrant the cancellation or forfeiture of the entry. 
I have therefore to direct’ that in all such cases the. entries shall, 
upon the filing of evidence of such judicial restraint, be placed in a | 
_ state of suspension and so held until the termination of the judicial. 
restraint, whereupon the entryman shall be required to comply with — 
the requirements of the id aoa homestead laws a as a ae aes 
to final proof and patent. 
“Fhe papers Pepe with your memorandum are herewith 
, returned. | | 
| i bide ose T. VocErsana, — | 
aie iii a 


OSMUND STEENSL AND. 
Decided October 20, 1917. es 


Bacon Hwrry—Act OF SEPTEMBER 5, 1914. | | / ee 
Where an entry is relinquished without consideration. following. discovery 
that, because of the character. or small area of the land, a living can not. 
be made thereon, and it further appears that no vacant contiguous land can 
be added, the entryman will be deemed to have phencones the entry “be- 

- eause of matters beyond his control,  * sed 


Vocntsane, First. Assistant Secretary: 


This is an. appeal by Osmund Steensland from the decision a f the . 
Commissioner of the General Land Office dated Mey 7; 1917, Pe | 
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a ing. his application: to make : a or nemesiaad entry anniek the act — 
of September 5, 1914 (38 Stat. , 712), for the SW. 4 SE. 4, See. 14, - 
and E: 4 NE. 4and NW. + NE. 4, Sec. 23, T. 20 N., R12 E, , B. H. M., 


32 ‘Lemmon, South Dakota, land district. 


“Applicant's former. éntry was for 80 acres in Sec. 21 of said town-- 
chip, was made March 19, 1915, and relinquished on June 9 following. 


He alleged that he neither setablishad residence nor placed any im- ; 


- provements on the land; that the land was not on a section line on — 
any. side, and as. he was. ‘entitled under the Homestead law to a full 

-160-acre tract, he concluded to relinquish. — = 
With the appeal is an affidavit to the effect that the aes of 
- the land in his former entry was such that he could not make a liv- 


ing thereon and that there was: no vacant end ee ‘Hes res | 


linquished because of such conditions: : 
The act of September 5, 1914, supra, requires. that an spunenat for 
a second homestead or desert- land ay must show, among other 
| ane that the prior entry or entries “ were lost, poryeried: or aban-.. 


ee doned because of matters. bey ond his control.” 


The Department is of the opinion that. if an entryman finds that, 
" because of the character or small area of the land entered, he is un-_ 
able to make a living thereon, and that no vacant contiguous land. 
can be added to his entry, and he thereupon relinquishes: without con 


sideration, he can be considered to have, abandoned such. entry “be- 


--eause of matters beyond his control.” - 
> While the decision appealed from was correct on the showing then | 

on file, the additional affidavit makes the ins arom annes 
The decision i is reversed. - 


ISOLATED TRACTS—PARAGRAPHS 2 AND 5, CIRCULAR OF. 
JANUARY 11, 1915 (43 L. D, , 485), AMENDED. 
 [Cireular No. 569:] | 


Derarreent OF THE iar ee: 
* hg -Generau Lanp Orrice, 
"Washington, October 31, 1907, 
Reersrars AND Rnowrvers, UNITED SraTxs Lanp OFrrices: | 
i October 18, 1917, the Department instructed this office as follows: 


The: limitation contained in: par agraphs > and 5 of the general donuintiche, . 


circular of January uta 1915 (43 L.°D., 485), to’ the effect that no sale will be_ 
| authorized upon the application of a person who has purchased under section | 


2455, Revised. Statutes, or the amendments thereto, . any lands, the: area of i: 
which, when added to the area applied for, shall exceed approximately 160° | 


7 acres, may be waived in cases where it is shown to your office upon satisfactory | 


evidence that isolated tracts, not: exceeding: {20 acres each in area, are entir ely | 
surrounded by land owned by the eppicany: and have been isolated for five or 
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more years. In such cases, in addition to showing the above facts and comply- 


_ ing with the other requirements of the said circular of J anuary ‘11, 1915, appli-- - 7 


| cant should be required to show that the lands are not valuable for farming, 
but are chiefly valuable for grazing or for. special ‘use in connection with une 


os adjoining lands. 


- Applicants under this amen dinent nist fais sr0GE of eae 


_ ship of the land surrounding that applied for ;.also detailed evidence — 


as to the character of the land applied for, particularly with respect — 
to its comparative values. for farming; grazing, and special use In 


connection with the adjoining lands, which evidence must consist of. _ 
an affidavit by the. applicant, corroborated by the affidavits of not Ge 


less’ than two disinterested persons having actual inowledge of the - 
facts. +, | sane 
You will be governed i in other respects by the fae een a 
#4 | C. M. Bruce, . | 
Acting Commissioner, 
eee ; : 
Atpxanper T. VocELsanc, 
| First Assistant Secretary. 


a) 7 ; 
Al 


ALLOTMENTS. To INDIANS AND ESKIMOS IN: ALASKA—AMEND- 
| MENT TO CIRCULAR 491. | 


[Circular No. 72.) 


| Dust or THE [NTERIOR, 
- Gewerat Lanp Orrice, 

| | Washington, November 6, 1917. 
Recrsrers AND REcEIVERs, Cuter or Freco Drviston, AND” SupaRin- 
-  TanDENT or U. S. Posi Scxoors, District or pee 

“You are advised that Circular of Instructions | No. 491, relating 
to the acquisition of title to public lands in the District of Alaska, 
approved July 19, 1916, is hereby amended as follows: 
- Paragraphs 8 and 9, page 20, of said circular 491 (45 10 D., 997, | 
_ 246), are PRERY, eliminated and the owns substituted in lieu “3 
thereof: | | Pi | - : 

8 The sateen for Aipunene and - a PE ny are ee - 
. with, will, when in due form, be referred: by the local office to the Chief of the 
Alaskan Field Division, who will dispose of them as-hereinafter set forth. | : 
‘Upon receipt of the record from the local office, the Chief of Field. Division | 


: will call on the Superintendent’ of the United States Public schools, Bureau. of 


Education, for the district in which the proposed allotment. is situated: for a 7 
report eovering such information as he may have in rae to the allotment 
and particularly covering the following. points: : : | 
. (a) The location: of the land, if necessary, to furnish a. more accurate < Ge | 
| scription than given in the application, | | Shs 
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(b) The special value of the tract, either on agricultural uses or fishing = 


grounds. 


(e) ‘What, if any, eesnenes has. been maintained on the tract by the applicant, _ ° 


(da) ‘The value. and character of. all improvements thereon. 

-(e) The fitness of the land. as a ‘permanent. home for the ‘allottee.. 

-(f) The. competency of the. applicant to manage his. own affairs, os 

__.(g) The presence or absence of any. adverse claims, and, if any such aaime pe | 
exist, a description thereof. . 


( h) Such other information as may ser ve to aid in , determining whether the — 


application should ‘be allowed, either in whole or in. part, together with his | 
recommendation as to the. proper action in the premises. | a 
Q. Upon the receipt of. the report of the District Superintendent, the Chief 
of Field Division will, if in his ‘judgment. the report is sufficient, transmit it . 
to the. General Land Office with his. approval or. disapproval of the recommenda- 


tion therein. made, with such. suggestions as to the application as May seem 


to: him appropriate. If the report does not fully cover all the facts, the Chief 


of Field Division will either return it to the District Superintendent for 


further information. or direct: an investigation by é a pee agent of his office, as i 
in his judene may be. deemed best. | sr | 


Cua TALLMAN, 
Es ommissioner, 
iets NOME: 14, 191% 
| | Frag K. Lan, os 
| ‘Secretary. 


: INSTRUCTIONS, 
N ovember ‘f 197%. 


Hounerein’ ‘Wire RECLAMATION PRoJECTS—ASSIGNMENT OF Beas . | 
The owner of a homestead entry under the Reclamation Act | is. not qualified 
— to take by assignment another such entry. ; : 
VocreLsanc, First Assistant Secretary: bag” oat eG 
I am in receipt of your: [Commissioner of the Gesceai Land Office] 


letter of October 15, 1917 (Williston 05637 “IF” AD.), requesting .— 


_ instructions as to the proposed assignment of a portion of the home- 

~ stead entry of Raymond McLaughlin to Noah A. Snook. | 

_- The lands involved were withdrawn under the second form of © 
: the Reclamation act of June 17, 1902, (82 Stat., 388), In connection . “ 

with the Lower Yellowstone Irrigation Project, August 24, 1903. - 
May 2,.1905, Noah A. Snook made homestead. entry 82909 at Minot 


* (now Williston), North Dakota, for the E.4 NW43, Sec. 8, T: 151 N., 


RR. 104 W., 5th P. M. , subject. to the provisions of the Reclamation - 
_ laws. October. 6, 1906, the made homestead entry 724, Williston: 


‘ series, as an @ddiional entry for the SE.4 SW.4, Sec. 5, NW.4 NE.4 


Sec. 8, of the above township, the cornbined: area being 160 ee © 
Snook made. final proof. August 18, 1910, which was accepted under — 
the provisions of the General Homestead laws by you October 27, | 
1910, the final certificate: and. patent - to issue upon oe of ‘the: ae 
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Gaininien of one-half of the irrigable area and payment of the | 


8 charges, etc. 


‘Upon May 2, 1906, Raymond McLaughlin made homestead entiy:. 
41274, Minot, North Dakota, for the NW.4-SE.4, NE.4 SW:4, and | 
— lots 6 and 8, Sec. 5, of the above township. December 12, 1906, he 
-. made additional entry 1435, Williston, for the SW.4 SE.4, said Sec. | 
5. He made final proof February 10, 1918, which was accepted by — 

-you under the General. Homestead Jaw March 20, 1914, final cer- _ 
- tificate and patent to issue. upon proof of the reclamation of one- half . 
of the.irrigable area: under the provisions 28 the act of PUES: 9, | 
1912 (87 Stat., 265). : | : 
A preliminary farm unit plat covering these lnnde. was approved: 
June 18, 1911, but the plat was revoked May 18, 1914.. The farm 
units. have not yet been established nor has any. public notice been _ 

~ issued. McLaughlin desires to assign to Snook the SW.4 SE.4 and | 
lot 8 of said Sec. 5, , containing 63. ave acres, “You express the follow- 
ing view: : - oa oe | 
— It is my opinion that under the circumstances the entryman Snook would — - 


be permitted to take the assignment, but in the event a farm: unit. plat was 


- approved and public notice issued he would be required to dispose of his 


holdings. in excess of one farm unit, or else make > payment in full of. all the 


construction charges fixed for the excess. 


The act of June 28, 1910 (36 Stat., 592), press 


That from and after the filing with the Commissioner of the General Land - 


Office of satisfactory proof. of residence; improvement, and cultivation for the 
five years required by law, persons who have, or shall make, homestead entries. 
within reclamation projects under the provisions of the act of June seventeenth, 


nineteen hundred and two, may. assign: such - entries, or any part: thereof, to 
other persons, and such assignees, ‘upon submitting proof. of the reclamation of 


the lands and upon payment of the charges apportioned. against the same as 
provided: in the said act of June seventeenth, nineteen hundred and two, may — 


receive from the United States a patent. for the lands: Provided, That all assign- 


ments made under the provisions of this act shall be subject to the limitations, 
: charges, terms, and conditions of the reclamation act. : , 


The act of August 9, 1912 , supra, provides, in ae, 


That any homestead entryman under the act of June seventeenth, nineteen _ 


~ hundred and two, known as the reclamation act, including entrymen on ceded 


Indian lands, may, at any time after having complied with the provisions of 


24 law applicable to such lands as to residence, reclamation, and cultivation submit — 


proof of such residence, reclamation, and cultivation, which proof, if found 
regular and satisfactory, shall entitle the entryman to.a patent. | J. 
Inasmuch as the farm units have not been established, the ets ° 
has been unable to submit proof of the required reclamation, and 
accordingly patent can not now be issued under the above act.. : 
The act of August 13, 1914 (88 Stat., 686), in section 13 , provides : : 


. That no: person shall hold: by assignment more than one farm unit prior to 
final payment of all charges for all the land held by him subject.to the reclama- 
tion law, except operation and maintenance charges not a due, 
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Under the act of June 93, 1910, supra, the Department held that a — : 


| to. entitle one-to take by aac enment he must show that he has not 
acquired - title to and is not claiming any other farm unit or entry 
- under the reclamation act: (see Sarah 8. Long, 39 L. D., 297). This: 


7 ‘requirement was also made in the circular of December 17, EOLO (BO) 2 3, Oa 
L. D., 421)... The circular ot aa 18, T9416 = LD. 385), —* es 


: in paragraph 41: 


Assignments under: this act are s oxpressly made a cgapiect to: ‘the: limitations, . 
charges, terms, and. conditions of the reclamation act,” and inasmuch as the law 
limits the right of entry to one farm unit.and. forbids the holding of more than 


one farm unit prior to payment ‘of all construction or building and » betterment 3 : | 
charges each. assignor must pr esent a showing. in the form of an affidavit to the - 


— effect that the assignment is an absolute sale, divesting him of all interest in the | 
premises. assigned, and each assignee must present a showing in the form. of an 
affidavit that he does not own or hold: and is not claiming any other farm unit 7 
or entry under the reclamation law upon which all. installments of construction 
or building and better ment charges have not been paid in full and has no exist- 
ing water-right applications covering an area of land which, added to that taken 
by assignment, will exceed 160 acres, or the maximum. limit of area | fixed by the 
- Secretary of the Interior. - [Italics the Department’ 8.] . | 


_ The foregoing regulation was: based upon the provisions of sec- 
tion 3 of the act of Augist 9, 1912, supra, which provides: | | 


That no person shall at any one time or in ‘any manner, ne as herein- 
after otherwise provided, acquire, own, or hold irrigable land for which entry _ 
or eee application shall have ‘been made under the: said reclamation 
act. * * before final. payment in full of all instalments of building and 
hettamnen charges. shall. have been made on account of ‘such land in excess 
~ of one farm: unit as fixed by the Secretary of the Interior as the limit of area 
per entry of public land or per single. ownership of private land. for which a 
water. right may. be purchased respectively, nor in any case in ‘excess. of: one | 
hundred and sixty | acres, “ee Ho 


with the exception that excess land ce in gaad faith by aaoaat: 
will, or peas of a hen, may: be held tor two years, and no 

’ longer. - 

Tt appears therefore: that under the acts oF eapuet 9, “1919, and 


August 18, 1914, supra, as well as under the: regulations cited, the — 


“Depariuiient can not: permit the assignihent from McLaughlin to 
Snook to be made, as the proposed assignee now owns and holds — 


another entry under the Reclamation law. You will advise counsel. 7 mee 


for Mr. Snook, who has made i eee, accordingly. 





: : ae T, | FARTHING. 
Decided November 8, 1917. 


| Rerayuent—Desmer Ewmy ERnongOUsLY "CANCELED ENTRY MAN “Onrnep te 
ee OPPORTUNITY TO: CoMPLETE. 3 Pa GAM sae, deg he ae 
- Where a. desert entry is canceled in the err oneous belief that first year rot _ 

| had not béen auDmitied: and upon alscorery of the error two years later 
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the: eniryman is. called upon to submit second and third year proof. as a. 

 eondition to reinstatement: of the ena, but. takes. no. action, repayment 
of the purchase money will be allowed. , = 

7 VocErsana, First Assistant Secretary: | - Poe: 

_ Charles T. Farthing has appealed from the igason of he Cons . 

missioner of the General Land Office rendered April 19, 1917, in the 


above entitled case, denying repayment of the initial plirclisiee: money: 


paid. in connection with desert land entry 04523, made June 18, 
1909, for the SE. 4 NE, 4, W. 4 SE. tand NE. 48E.4 , Sec. 22, T. 18 
2 N. a 70 W., 6th P. M., Cheyenne, Wyoming, land. districts | 
| “The wetord discloses that. the entry was canceled by the. Commis- 
sioner; December 3, 1910, on the ground that claimant had not sub- 


mitted the required first yearly proof, the local officers having re- 
ported to that. effect by letter of October 6, 1910. September 6, 1911, — 


the SE. 4 NE. 4, said Sec. 22, was : selected. ee the State under i in- 
demnity. school list 07791. | 
The cancellation of this entry for the reasons stated was. sedleazle 7 
erroneous, as admitted, it appearing that the first. yearly. proof had - 
been actually filed by Farthing, ane 23, 1910, Owing an ex- 
penditure of $170. 

November 29, 1912, the Conia icuet aipetied the local officers to - 
call upon claimant for a showing as.to whether or not he had made 
the necessary expenditures due for the second and third years, cover- 
ing a period subsequent to the date the entry. was canceled, with a 

view to reinstating the entry if it were shown that such expenditures: 
had been made. Claimant took no action in connection with this 
| ‘requirement, and by order of the Commissioner dated J une 2, 1918, , 
it was directed that the entry remained canceled. | | , 
_. Adverse action herein was taken on the ground. that if Farthing 
had complied with the requirements of the desert land law subsequent © 
to date of submisson of first yearly proof and the erroneous cancel- 
~ Jation of. his. entry, and as a result thereof had taken advantage of 


| ; the opportunity afforded: him to have the canceled entry reinstated, _ . 
said. entry ‘was susceptible of confirmation. ‘The Department, cannot 


concur im this view. 
The entry under consideration was not Scie aureedercd: by 7 


claimant, but; on the other hand, erroneously canceled by the Govern- — ed 
ment through no fault of the entryman and at a time when appellant —. 


had shown, in the manner prescribed by the Desert Land law, that — 
he had: fully met the requirements thereof. Moreover, it cannot-be _ 
. inferred that he was guilty of any fraud or attempted fraud in 

connection with his attempt to acquire title. His right.to repayment | 


ig determinable upon his acts.up to and including the date of cancel- — 


lation of his entry and not by acts performed, or not performed, sub- 
-. sequent to cancellation thereof. i Re higwie ee a | 
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Under the éincumatarces the act of March 26, 1908 (35 Stat., 48), . 


affords ample authority for repayment herein and the decision ap a e 


_ pealed from | is accordingly reversed. 


a 


FRANZ v. - NORTHERN PACIFIC RAILWAY COMPANY. 
‘Decided. November 18, 1917. 


os Inrmmacarnrage OF / Homusrsapmns—Acr | or Apart 6, 1914—Wxo Byerep TO 
BENEIITs. | 


A homestead settler who has, not made entry of the land settled upon ‘is not oa 7 | 
entitled to the benefits of the act of April 6,.1914 (38 Stat. (312), which, 


. by its terms, has application. only where there has pen “the marriage of - 
a homestead entryian to a homestead. Se oma 


Voerrsane, First Assistant Secretary: 


_ Ethyl Franz. has appealed to the Department from the. decision ; 
of the Commissioner of the General Land Office of May 18, 1917, 
sustaining the action of the local officers and rejecting her home- 
stéad application 06836, filed October 16, 1916, for lot 4 (SW. 4 
SW. 4), SE. 4 SW. 4, ee 19, lot 1 (NW. NW. 4), and lot 2 (SW. 4 
 NW.4 ), Sic: 380, T. 8 N., R. 13 W., M. ‘M., 144.08 acres, “Missoula, 
Montana, land. district. | 

It appears: from the records of the land department thas iis: above. 


described land in Sec..19 is within the primary limits of the grant... — 


to the Northern Pacific Railroad (now Railway). Company by the 
act of July 2, 1864: (13 Stat., 365), whose line of road- opposite 
thereto. was. definitely located. J uly 6,-1882. Survey of said tract. in 
the field was completed October 15, 1914, and the plat of survey — 
_ filed in the local land office - October 14, 1916. November 16; 1916, 

- the railr oad company listed this land in list No. 146, Missoula 06830. 

October 16, 1916, Ethyl Franz filed homestead application for 


“ said last described: tract, together with the land first described, in — “! 
Sec. 80, same township and range, and November 16, 1916, she filed - : | 
: eieccon: to hold the land in Sec. 19 under the special provigions of Sod 


a "the act of July 1, 1898 (30 Stat., 597, 620). 


In ‘such. diecon she- sets forth: that, with Hee former hicban: os 


John Lacy, she settled on this land. September 9, 1914, and. resided’. = 


thereon continuously until July 25, 1916, upon whick. ‘date she was. 

_. married to: Edward Franz, a homesteader ; that after her marriage > 

-- to Franz they elected to reside on his homestead. She further states > 
--that she has improvements on the land to the value of $500. - ‘Affiant = 


~ ‘further sets forth by affidavit, as her qualifications to make entry, 


. that about the first of September, 1914, she, with her former husband, — - 
- J ohn Lacy, established residence on the land in question ; that Lacy ov 
jad never. made a homestead. entry and. was qualified to. make. entry i. 


age of said lands; ; that about Apzl 1, 1915, said Lacy deserted her end. : Ge, 
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| “left said lands, never returning with the purpose of residing thereon; na 
‘that from the time Lacy deserted her'she resided on and claimed the 
- lands in question until July 25,1916, when, having obtained a‘divorce 
_ from Lacy, she was married to Edward Franz; that said Edward ~ 
_ ‘Franz had a homestead entry, and they elected to live on his home- 
: stead. | 


and that she was absent from the land involved from July 25, 1916, 


te October 16 of that year,; -when she filed eepueenon to make © entry 7 
thereof. a . 
In disposing of the case the Comviigsioner. SayS: 
; It is the opinion of this office that the remedies provided by the act of (April ; 


6, 1914. (38 Stat., 312), which confers the privileges -of such election on an 
~ entryman and. entrywoman, do not apply unless both of the parties. have an 


: eat in existence. 


In this conclusion the Department concurs, as. only persons having | 
existing homestead entries are entitled to the benefit of the provisions 
of said act of April 6, 1914. It follows that applicant has no right 
to make election to retain the land embraced in the railroad grant 
Z and her homestead application has been properly ROIS 7 
The decision appealed from is affirmed. - 7 





"EXECUTION OF AFFIDAVITS BEFORE. COMMANDING. OFFICER— Sp 
| ACT OF OCTOBER 6, 1917. - | 


‘[Creular No. 578, 1 


Department or THE INTERIOR, © 
- Generat Lanp OFrice, © 
: . WR: | Wishinoion. DOs N ovember L9, 1917, 
Ractomens AND Recetvers, U. 8. Lanp OFFices: - 
Your attention is directed to the act of October. 6, tor (Public, 
7 N o. 71, 65th Cong. ); which reads as follows: a 7 


Be it enacted by the Senate and Ke ouse of Representatives of the United States : 


wit Me appears that ene had no erect ante of her c own, ar ; 


of America in Congress assembled, That during the continuance of the present | | 


“war with Germany, and until his: discharge from service, any man_ serving in 
the armed forces of the United States who, prior to the beginning of his services, | 
“was a ‘settler; an applicant, ‘or entryman under the land: laws. of the United 
States, .or who has, prior to enlistment, filed a contest with the view of exercis- 


. Ing-preference right of entry therefor, may make any affidavit required by ‘law. 


or regulation of the department, affecting such application, entry, or contest, or 
‘necessary to the making of entry in. the case of the successful termination of 
‘such contest awarding him. preference. right of. entry, before his commanding 


officer as provided in section twenty-two hundred and ninety-three of the Re 


. vised Statutes of the United States, which affidavits shall be as binding. in law 
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e and. with like penalties as if taken before the > Register of the United States 
- Land. Office. | 


9, Since: the ‘aaa anent of section 2298, United States ‘Ravissd” 


_ "Statutes, an. applicant for homestead ey has been permitted. to. 7 
execute his application before his commanding officer where it is | 
shown that his wife or. minor child is residing on.the land in ques- 


tion. The. law is not changed by the present. legislation and an ap- 


‘plication. may, “under those circumstances, be thus executed, even 


_ though the homestead. claim was not initiated, by settlement or ‘other: 7 
wise, before the applicant’s entrance into the military service: In 
‘such’ cases the nonmineral affidavit. may be executed by the wife or 
bya minor child if he is of such age as to intelligently make the.re- 


quired. oath. However, if the claim was not initiated prior to the | 


man’s enlistment no credit pay, be given on account of the Been of 
his service. — : 

3. The present act asians the privilege of nce an ‘affidavit | 
~ in connection with a claim under an, vy. of the public-land laws before 
the party’s commanding officer only to such persons as had initiated 
their claims prior to enlistment.’ If this had not been done by the 
| filing of an application for the land or of a contest against a pending 
entry therefor, and the claim is based. only on an alleged settlement 
under the homestead laws or on possession held pursuant to the 
desert-land laws, he must, in the first affidavit executed by him under — 
the provisions of this act, set forth. the: facts snow ne: its initiation 
prior to his entrance into ‘the service. _ 

4, In the case of voluntary entrance of privates into the veo 
Navy, or Marine Corps, or appointment of officers (ix cluding those 
appointed from the Officers’ Training Corps), the enlistment men-. 
tioned in the act dates from that time; in the case of a person en- — 

_ listed in the Naval Reserve, from the time he is called into active 
| Service; in the case of a drafted man, from the time he is mustered 
‘Into. service ; in the case of members of the Federalized National 
_ Guard, from the time they are mustered into the United States Serv- 

— ice, aad the act has no. application to other State troops; in the case — 


| of members of the Red Cross, only from: the time they actually be- . 
come identified with, and a. part of, the military or naval forces of — 


the: United: States, and the act does 1 not. apply to other members of 
the Red Cross. | 
> «§. The provisions of the act cover all affidavits required to on exe- 


cuted by a claimant under the public land laws in connection with — 


| | final proof on his claim, but the testimeny of any. witnesses required 


by law must be given.in the manner and at the place indicated by 
general statutory provisions. ~The published and posted notice Of a” 
intention to submit proof must name the time and place where the _ 

: witnesses will testify, « and must contain a statement that: the claimant — 
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himself will testify before ig commanding officer pursuant to the 
| provisions of this act, but no attempt-ne2d be made to indicate the 
’ time or place where claimant’s testimony will be submitted. In such 
cases you will wait a reasonable time for the arrival of the claimant’s ; 
testimony, and if this does not come to hand’ you will forward to 
this. office for consideration all papers received by you. — ede 2 
6. The: term “ commanding officer,” used in the act, signifies the 
officer who. commands the smallest unit in which the party serves. . 


i Often the matter of determining the proper officer will depend upon 


the circumstances of the case, but it may be mentioned, by way of 
illustration, that the captain of a company would. primarily be re- 
garded as such. officer, where the party is ane. in the fighting 
forces of the oe , 
Chay TALLMAN, C ommissioner. 7 
"Approved: | oo i 
Aupxanpsr T. Vocersna, 
First Se ae Seoretary 


- BOLTON v. INMAN, | 
- Decided November 19, ‘1907. 


Tamnn-Yuan Homusrmap. Taye ‘(hor OF Jone 6, 1912) —Conmast CHARGING 
Entry SPECULATIVE. | ; 
A charge in an application to conitest: a nomesiena ancy that. the entryman 
“has been at all times and now is holding said land for speculation only ” 
. is not the equivalent of a charge that the entry was: made for speculative. 
| purposes, and is not of itself sufficient ground for contest. = 
ContTEsT FOR ABANDONMENT—SECTION 2297, REVISED Srarorzs, AS AMENDED BY 
- Aot or JUNE 6, 1912. | 
Since the amendment of section. 2097, Revised Statutes, by the passage of the | 
act of June ‘6, 1912 (87 Stat., 128), a homestead entry is not subject to coh- 
test upon a. char ge of abandonment until after the lapse of six months. and | 
-. one day from the date of alleged abandoninent. 
- Conrest FOR ABANDONMENT—APPLICATION—CoRROBORATING aon | | 
It is not enough, in an application to contest a homestead entry, that the 
corroborating affidavit contain the allegation that affiants know from per- — 
sonal knowledge that the statements made by the contestant are: true, but 
in such affidayit must be set forth as facts matters which, if proves, ae 
render the entry subject to cancellation. 7 


VocELsanG, First Assistant Secretary: a : 
This is an appeal by Guy EH. Bolton ae a docinion of the. Cais ? 
missioner of the General Land Office, dated July 7, 1917, revoking 
the cancellation on June 12, 1917, of the original and additional 

_ homestead entries of William N. Toman, and dismissing his contest. 


- The original entry. was made at the Bozeman, Montana, office on : 
. Angust 22,1914, for the NW: 4, Sec. 22,T. 2 N., R. 18 Ey M. M, 


~ 


01 _ “DECISIONS: RELATING TO THE PUBLIC LANDS. - - 285 ma 


7 and the saditbeal. under section 3 of the. Enlarged Homéstead act 
on October 15, 1914, for the NE. 4, ‘gaid-Sec. 22. ae 


- The contest of Bolton was initiated. February 12, 191%, the charge | : 


being— _ 


That said Inman has offered yelinquishment for ue and has been at all times / 


- and. now is holding said land for speculation only ;. that said: William N. Inman 


is: ao fugitive from justice and has wholly abandoned said Jand with intention 


never to return thereto, and-has left.the State of Montana ; that said ‘absence | z, 
and abandonment by said entryman- is not caused by reason of his employment 


in any military or other service of. the United States or. in any. National Guard 
of any of the several States. | 


The affidavit was corroborated by Thomas I. Bolton and Charles H. | 
Russell, who alleged— 


That they. are acquainted with the tract described in he above affidavit and 
know from personal ° knowledge. and observation that the statements therein 
made are true; that each of them. know from personal knowledge that the 
‘said: William. N. Inman has. disposed of all of his. ‘personal effects and. that. he 
can not be found in the State. of Montana ; that a bench warrant has been is- 
sued for his arrest,. and that the. same: nae been returned by the. sheriff of Still- 
“water County unserved. . : : 


Notice was served by publication. No: appearance was emade by 
the defendant, and under date of June 12,1917, the Commissioner 
canceled the entries. Thereafter, attention! was. directed to the 
case, resulting 1 in its reconsideration and the decision appealed. from. 
Tt j is contended on appeal that. the Commissioner erred in holding | 
the charges insufficient, in taking action. upon his.own motion or 
upon that of a stranger to the record, and in dismissing the contest 
without consideration of the right a contestant. to amend. _ 


Contestant attempted to charge three causes of action, as follows: = 


First: Has offered relinquishment for sale. 

‘Second: Has been at all times and now 1s holding said land for 
speculation Only. .% Pe 

Third: Isa fugitive from jaaioes aaa has. wholly’ Ener ee said 
land with intention never to return. thereto, and has left the ee of 
: Montana. 


Jt has repeatedly been held that an offer to sell a, ede 7 


- of an entry is not of itself a-sufficient ground for contest. (Rossman 
et al. ow me 38 L. D., 187; epaRena eT v. aaa, 382 Le D, 
139). | 

The decision i in. Senlies v, Trane (40 L. D: , 221), Gisd ss ap- 7 

| pellant: to sustain his contention that the acid charge was suffi- 

cient to warrant the ordering ofa hearing, disposed of a charge that 

_ the entry there involved. was illegal in éés inception, not that it was, — 

after. being made, held for speculation. This was true of the charge 
involved in ‘Paxton Oe ‘Owen: (18 L. D., , 540). This is an entirely 
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different charge from that made by this sinnetnint who aid not al- ale 
lege that the entry was made for speculative purposes. 


The fact of the ‘execution of a. relinquishment or the offering for sale of 


7 improvements is not an evidence of fraudulent intent in making an entry. : 


(Chatten: v. Walker, 16 L. D., 6; Lewis ». Barnard, 22 L. D., (150), 


‘The third charge i is not an allegation of abandonment. under section - | 
9997, R. S., as amended by the act of June 6, 1912 (80 Stat., 123). 
Prior to said amendment said section provided : | 


a If, at any time after ‘the filing of the affidavit. as “yeauicea in. ‘section. ‘twenty- 
two hundred and ninety, and. before the expiration of the five years mentioned 
‘in section twenty-two hundred and ninety- one, it is proved, after due notice 
‘to the settler, to the satisfaction of the register of the land-office, that the 

_ person having filed such affidavit has- actually changed his residence, or 

- abandoned the land. for more than six months at any time, then and in that. 
event the land so entered shall revert to the Government. | 


In amending said section Congress omitted therefrom the clause 
. has actually changed his residence,” the section now reading : 


If, at any. time. after the filing of the affidavit as. required in section: twenty- 
two hundred and ninety and before the expir ation of the three years mentioned 
in section twenty-two hundred and ninety- one,. it is proved, after due notice 
to the settler, to the satisfaction of the register of the land office that the per- 
son having filed such affidavit has failed to establish residence within ‘six . 
months after the date of. entry, or abandoned the jand for more than six 
months at any time, then and in that event the land so entered shall revert. to 
the Government. os 


| Prior to said amendment ie a hemestentien changed ie residence 
from the land the entry was immediately subject to contest; but 
since June 6, 1912, an entry is not subject to a charge of abandon: 
ment until after. the lapse of six months and one day oon the date 
of abandonment. sy 
- Rule of Practice 3, as spentiod | September s 23, 1915 L. D, 388), 
provides: | 
i The statements in the application must be corroborated by the: affidavit: of 


at least. one witness. having such personal knowledge ‘of the facts in relation — 


to the contested entry as, if proven, would render it subject. to cancellation, 4% 
and these facts must be set forth in his. affidavit. | 
The corroboration of the affidavit heretofore. soe Sghile: it 

contains the allegation that affiants know from personal knowledge 

that the statements made are true, does not set forth facts which, 
if proven, would render the entry subject to cancellation. . An antey 
man does not forfeit his entry by the sale of pany part or all of his 

| personal property. a 

It appearing that on Reaeaar 18, 1917, an application to neotitext ~ 
the entries of Inman had been filed. by one Irene: Garvin, Bolton . 
-- can not be allowed to amend his contest affidavit so as to set forth 
a cause of action. ‘(Farmer v. Moreland, 8 L. D., 446; Hawicins Oia 
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; Lamm, Be ‘Ds: 18; Hay w. ‘Yager ot al., 10 DL. D., , 105). “See also. | 
Shugren et al. 7 Dillman (19 L. D., 458). | | By 
The contest affidavit did not allege a cause of a hence Lie -_ 


cancellation of the entries was erroneous; and. the matter coming _ 


again to the attention of the Commissioner it was his duty: to re- 


— seind. his former action. The circumstances under which the de- | 


fects in the proceedings were called to the notice of the anon 
can not be questioned by the contestant. ee + ts ee 

The decision is affirmed. The contest of Garvin, which was salbed : 
on the cancellation of the entries on June. 12, 1917, will be rein- 
stated and appropriate action taken thereon. - | 





2 ALBERT | FELLENBAUM. a 
| Decided November 29, 1917. 


Socnrms’ ADDITIONAL Homusteap ‘Rient—As SIGNMENT, 


‘The land department is: not charged with the duty of supervising the easter = 
of soldiers’ additional homestead. rights, and until the filing of.an applica- 
tion to locate such a ‘right, it will not undertake the determination of 
~ questions connected with the assignment thereof. 


| ' SAME—ADSUDICATION OF. ‘Ricur BY LAND DEPARTMENT. 


Upon due presentation of an application to locate a soldier’ § additional. home- : 
‘Stead right, prima facie valid, and in the absence of knowledge of. ir regu- . 
ee of any kind, the land department will allow such application. . 


., shown by the records of the land department to be the owner of a soldiers’ | 


meee homestead right, assigned such right for value to another, who 4 


.assigned it to G., neither of: said assignees having knowledge of a previous | 


sale of the right to M.; G..thereupon surrendered the right to the land — 
. department, in payment for public. land, at a time when neither she nor | 


~ the land department. had knowledge of the sale to M. Held, that. an appli- 
* cation to exercise such right by the assignee M. was RET ODeRLy rejected, i 


7 Vocrrsanc, First Assistant Secretary: | | | —— 

Albert Fellenbaum has appealed from the decision of the eSramnts: . 

- sioner of the General Land Office rendered May 25, 1917, holding for. 

rejection his application Pag sections 2306 and 2307, Revised Stats. 

utes, to enter the SW. 4 4, Sec. 8, T. 6 N., R. 35. E., M. ‘D. M. 

(40 acres), Carson Ge Nevada land Gace e: —_ 
It appears that the application in question was f ‘led 3 in se loeal 


~ office on December 18, 1916, based upon several assignments of. sol- : 
_ diers’ additional ants, totaling 20. 26 aos; amOne them 0. 98: acre of 7 


the right of Charles LL... Boyd. | 

_ It further appears that Boyd died entitled toa re ndaGoal: 
right. of 80 acres, which was assigned by. his widow-to Robert C._ 
Turrittin, of Reno, Nevada, and located by Turrittin upon a tract of 

79.02 ee and that, asa) on August, 14 1916, nen AS- 
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‘ ‘signed the jortiniides of said right, amounting i 0. 98 acre, to the 


W. E. Moses Land Scrip and Realty Company, which, on August 17, = 


1916, assigned same to.the applicant herein. . 

? It further appears that Turrittin, on December 4, 1916, ate a 

second assignment of said 0:98 acre of the right of Charles L. Boyd to ~ 
Louis R. Glavis, who, on December 11, 1916, assigned same to Phebe 


Giroux. Prior to this time, however: on iz une 29, 1916, it appears - . 


that said Phebe Giroux made application to enter a tract of 80 acres, 
based upon assignment of three small rights, and before the case was 
reached for adjudication in the General Land Office it was found — 
that she had tendered insufficient rights to take the acreage applied 
for. - Thereupon, on-December 11, 1916, she filed direct in the General — 
Land Office two. additional assignments, one of which was the 0.98 
acre of the right of ‘Boyd, said two assignments, with the rights 
already filed, being found sufficient to bring her application within 


- the rule. © As the assignments filed by said applicant appeared regular. 


in all respects, were properly executed, and-as the records of the 
General Land Office showed that only 79.02 acres of the 80-acre right 
of Boyd had been used, her application was. duly allowed on Decem- 
ber 15, 1916. Final certificate was issued December 20, 1916, the | 
entry approved for patent February 7, 1917,:and patent No. 571558 
_ was issued, covering the tract applied for, on March 10, 1917, thus 
: satisfying said 80-acre right of Boyd. | | a 
In the meantime, as stated, appellant raleibaune on Deporiber 18, 
1916, made application. for the above described tract, filing el 
: assignments, including said 0.98 acre, and it is insisted j in his behalf 
that at the time the local officers isenedl the final certificate upon the 
application of said Phebe Giroux, on December 20, 1916, the applica- 
tion of Fellenbaum had been filed two days prior thereto, and that, 
_ therefore, the local officers and the Commissioner of the General | 
Land Office were charged with notice of the prior assignment of said 
_ 0.98 acre; that it was therefore error on the part of the local officers to’ 


issue the Gna certificate in favor of Giroux when the records of their _ 


office showed the adverse and prior assignment in favor of appellant; 


~ that the action of. the Commissioner allowing the application of 


- Giroux was merely a preliminary step and could have no force and 
effect. until the local officers notified the applicant of the amount of 


_ the fee and commissions and the required sum had been. paid into the. 
| local Jand office, at which date the final certificate issues... ae 


~The Department is not in agreement with this sontention. Tt is 


: not a question of taking property ‘without due process of law for- | 
_ failure to file notice of assignment, as is insisted, but the facts show a 


a pending application to make entry of a certain described tract of 
— land based on assignments of. three several rights. The matter was 
- in the General Land Office for disposition but had not been ad- — 


- 
a 


. accordingly affirmed. 


a) a "DECISIONS RELATING-TO THE ‘PUBLIC LANDS, a 239° | 


| judicated. Giroux, upon 1 discovery that she had tendered. insufficient -_, 


rights to take the acreage applied for, purchased. two other small. | 


rights and filed them with her application. It was then found that 
with those already filed she had tendered sufficient rights to justify, 
| under the rules of the Department, the allowance of her application. 


-Tt has. long been the settled practice of the Department. that the. 


| auieier of .a soldiers’ additional right is of no concern to the 


Department. (D, H. Talbot, 30 L. D.. , 39), and. that notice of such’ 


transfer may consist of-an application to make entry under the right, ; 

- or of, some action by the land department which involves the asser- | - 

~ tion or validity of such assignment (Nellie J. Hennig, 38 L. D., 442), 0 
The prior assignment by Turrittin of the 0.98 acre of the right: of 

. Boyd to the W. E. Moses Company i is not a matter for consideration — 

by the Department, and has no bearing upon the merits of the con- | 


troversy.. At the time Giroux purchased the right in question from 


_ Turrittin the latter was shown by the records of this Department. 
to be the owner thereof, and having, in good faith and prior to the - 
- assertion of any adverse claim, tendered the same in payment forthe 
— land described, it-is held that she was entitled thereto. It is proper, — 
inthis connection: to state that the assignment to Giroux was in the 
form recognized by. the practice and regulations of the Department. 


The only issue really presented upon this appeal is whether or not 


Giroux, under the assignment. to her, properly asserted her claim. seen? 
The Department is of the opinion that the tender by her to the 

‘Commissioner of such additional assignments of soldiers’ rights as . 

were found to be. necessary in qrder to. bring her application within — 
the rule; was due and proper notice of such assignments, and that 
itis: fumatecal whether they. were > filed in: the local land office « or 
in the General Land Office. | | 


There is no error in the: decision of the Commissioner, and’ it is | 


PERSONS IN MILITARY SERVICE—INSTALLMENT PAYMENTS on 


or 7 ie - ENTRIES OF CEDED INDIAN LANDS. 


a _[eireular. No. 574.1 


Derarruunt OF a Lwrerior, we 
. Guyzrat Lanp Orrice, 
WwW ashington, DG: » Movember 20, , 1917. 


rs acisiena) AND ‘Buourvuns, U. 5. Lanp Orrices: 


Where a person has entered or shall enter land formerly, aubeced - 


in an Tndian reservation, for which he is required to pay a certain 
igi pace per acre for the benefit of. the Indians, and thereafter has en- Sas 
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- tered, or shall enter, the silty or ene service of the United | 
States, the entry will not be canceled on account of the failuré of the: — 


soldier or sailor to make the payments of any amounts falling due - 


during the term of his enlistment, but it will be held suspended, pend- 
Ing: consideration by Congress of legislation designed to extend the 
time for such payments. beyond the period of cuees service, or the’ bas 
existing. war. - : i 
%. The question whether ene entrymen shall be requir red tae pay — 
interest, except as required by. existing laws, will. depenac on the terms | 
of the legislatiion which Congress may enact. 7. | 
8. In ‘cases where the entryman has filed notice of his entrance. 
into the military or. naval service as permitted in paragraph 8 of. 
- the circular of instructions of August 92, 1917, issued under.the act _ 
of July 28, 1917, you will nevertheless call upon him for the pay- _ 
ment when due,. but will in your notice inform him that if he is un- 


—. able to pay on account of his employment in the military service he 


should advise you to that effect. In all cases where there is response’ 

-- by. him, or on his behalf, that he has entered the military or naval. 
service, you will forward the papers to this office with your report. — 
| — Cray Tartan, | 
- Commissioner, - 

"Approved: | ia tut os ae: “rer x 2 

ALEXANDER T. Voomaan, fi, whines a? ome eee, 

First Assistant Seoretary. | es 


ake 


PIN E MOUN TAIN WATER COMPANY. 
| Tustructions, November 20, 1917, | 


‘RicHts oF Way IN NATIONAL een A, Acr OF Feprvary 1 1905. 


A grant. of rights of. way, under section 4 of the act of February 4 1905 
(33 Stat. 628), for the construction and maintenance, in national forests, 
of dams, reservoirs, water conduits, water plants, etc., for municipal pur- 


poses, is not confined to municipal corporations, but may be obtained by | 


citizens or private corporations: for the purpose of. furnishing. water for’ 
_ municipal PUEDORSEs or the operation of mining or milling works not their | 
own. 


Voamsana, First Vee ‘Soppetanys 
By letter of October 31,. 1912, [Commissioner of the Genel Tana i 


Office] your office in connection with the application of the Pine — 


Mountain Water Company for a right of way (San Francisco 04568), - 


Pi asked as to whether (1) an “ applicant, under the act of February 1," 


1905 (33: Stat., 628), must be: required — . to show that. it | 
intends to use the water In connection with the: apeetcn of its own 
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mining or milling works, and. (2) whether none other than a smu- 


\ 


nicipality can be granted right of way, when said right*of way is 


_ for the purpose of furnishing water for municipal purposes.” — 


Section 4 of that act authorizes the granting of rights of way for 


_ the construction of dams, reservoirs, water conduits, water plants, 
-ete., within. forest reserves, “to citizens and- corporations of the 
United States for municipal or mining pur peses, and for the purpose 


of milling and reduction of ores.” There is nothing in the wording © 


of this statute which expressly confines the privileges it grants to 


the exclusive individual and personal use of the particular citizen or 
corporation by which they are acquired for-the purposes of mining — 
or the milling and. reduction of ores; and that statute, in so far as — 


-it relates to the first question submitted, is closely add to other 


acts granting similar rights of way Sade which the right has not 
been confined by construction to the individual and personal use. 
of the grantees or beneficiaries thereunder. The acts. of March 8, 
1891 (26 Stat., 1095, 1101), and. May 11, 1898 (30 Stat., 404), peat 
rights of way tot any canal or ditch company formed for the pur- 
poses of irrigation ;” and the act of February 15, 1901 (31 Stat., 790), 


. permits rights of way to “ pny citizen or corporation of the United: 
' States for beneficial uses.”? These statutes, like. the act under con- 


sideration, are silent as to whether the rights they give are merely — 
personal inalienable rights, or rights under which leases. or sales 
of water or power to others.could be made; yet it is well recognized 


that persons by whom they are acquired may either devote them to 


_their own personal use, or they may, in whole or in part, dispose of 
them to be used by others for’ the Durpores for wae they were 
granted. | : 


mining interests, if any, within forest reserve; 
was then chairman of the House Committee on Public Lands, in 
: reporting the result, of the consideration by a a ropserence committee, 
said: 7 


-Again, there is nothing cena esked with the. Hetety of the enact: _ 
ment of this statute which indicates that Congress intended to limit © 


the right conferred under it to the personal use of the individual ey 
_ whom it should be acquired from the Government. 7 


In reporting section 4 of the act (the law under consideration) to 


~ the Senate, the committee by which that section: was drafted.as an’ 
- amendment to the original bill as it passed the House of Representa- 


tives, said: “The amendment. ‘proposed by the Committee protects 


99 


‘The Senate made provision that rights of way for mining purposes should be. 
in the nature of an easement instead of, as at present, a mere license, 


referring, evidently, to the act of February 15, 1901 (81 Stat., 790), | 


| _ which authorized mere revocable permits for rig ghts of ad In so ; 


_4587°—17—vor 46——16 


and Mr. Lacy, who | . “ 
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far as, the: Congressional Record shows, the only purpose of the 
amendment submitted by the Senate Committee was the protection of 
mining rights by authorizing easements which would abide during 
“the period of their beneficial use”’—a. more permanent right | than 
could theretofore be acquired within national forests. As the privi- 
Jeges acquired under the act of 1901 are not limited to mere personal 
use, it does not seem likely that Congress interided such a-limitation 
_ in the act of 1905. That act was intended to enlarge the rights 
_theretofore existing, and can not, for that reason,. be considered as 
in any sense limiting their enjoyment to thé persons to whom they 
were granted. These considerations lead. to the conclusion that an 
applicant, under the act of 1905, should not be required to show that 
he intends to use the rights applied for in connection with his or its. 
own mining or milling works, and’you are, accordingly, so instructed. 
In connection with ‘the second question asked by your office it may » 
also be here said that there is nothing in the language of the statute 
which expressly limits the privileges of that act to municipal corpo- 
rations when the right of way is erence to fur mish water for munici- 
pal uses, | | 
The statute authorizes the granting of rights of way “for munici- 
pal DAEposes to “citizens or corporations.” - The words “municipal 
purposes” as used in this act must be held to include the supplying 
of water and electricity generated by water power to the individual 
inhabitants of cities and towns for all the purposes for which they 
are usually so-used, and can not be limited to only the purposes for 
which a ‘municipality would use them in its governmental capacity. 
_ This act must be construed as.far as possible in harmony with kin- 
dred laws existing at the time of its passage. As we have already 
seen, it was said that it was only intended by this act to make more 
permanent the tenure under which rights of way could be held. than 
were the temporary rights of way granted by the act of 1901, supra. ; 
That act authorized temporary rights of way for the purpose, among 
others, of ‘supplying water for domestic, public or any other bene- - 
ficial use,” and, in the absence of expressions to the. contrary, it is 
reasonable to hold that the words “municipal: purposes” ¥ were 2 used 7 
in the-act of 1905 to signify these uses. | 
Mr. Lacy, in reporting the result of the conference mentioned 
‘above, fur ther said: | 


The Conference Gesu recommended that -section. [sec, 4 here, under 
consideration] be amended by granting the same privilege to municipalities as 
is given to mining companies, because there are some towns which get their 
water power for electric lighting from ditches from forest reserves. 7 
Tf this general use was intended, is there any good reason for ° 

saying that the water or electricity should be supplied by the munici- 

pal government only and not by individual or other corporate effort? 
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The ie authors: the granting of eis of way. to “citizens. aad —_ 
~ - corporations.” There is nothing in that language which excludes 


citizens or private corporations from the benefits of the act, and: 


_. confines the right to-municipal corporations; and there seeIns to be’ 


no sound reason why they should be so excluded. 

You are, therefore, informed that, in the judgment of this De- 

_ partment, citizens, or private corporations, others than a munici- 
| paltty, can be granted aright of way under the act of 1905 for the , 

purpose of furnishing water for municipal purposes. 7 

‘The conclusions here reached find further support in the fact fia | 
a contrary construction of the act of 1905 would most likely defeat, — 
at least in part, the very purposes of its enactment. It is reasonable | 
to assume that there are many small mines within, and small munici- . 
palities near, national forests, which could not receive the benefits 
‘of that act if. left- “dependent on their own efforts, because the owners 
_ of the mines, or the municipalities, would not. of themselves be able 
to provide the money needed in the construction of water-works 
necessary to that end, while under the application of the statute as 
here construed they could, by becoming joint owners with others, or 
by renting or purchasing, easily secure water or electricity to anol | 
and more economically supply their needs. 

Again, to hold that citizens or private corporations. may not ob- 
‘tain a right of way for municipal purposes, and that that. right can 
be acquired by municipalities only, would be to impute to. Congress 
the intent to establish and enforce. municipal ownership and prohibit 
_ private ownership of public utilities in a State where the local laws 
make. no such provision, and have, on the contrary, authorized pri- 
- vate ownership of stich utilities a made provision for controlling 
_ the service they give to the public. In the absence of language 
clearly manifesting such an intent, it should not, in the JUCE mene 
.of this Department, be so imputed. | | 

Jt is not here intended to express. any opinion as to the sufficiency | 


_ of the pending application mentioned above. 


If in your judgment it is necessary to amend existing regulations. | 
or to issue new regulations for the purpose of effectuating the con- 

clusions here announced, you will direct their amendment or prepara- 
tion and submit them for Departmental appEowas 





ERNEST | MULLER, 
_ Decided November 27, 1917. 


| ADDITIONAL Bwiny, ENLararp HoMESTEAD Act—RULE OF due sG ane. | 

In. applying the rule of approximation to additional homestead entries, an — 

| excess area contained in a perfected original entry should he. eliminated 
from consideration, except in computing the. total acreage applied for. 


~ 


. 
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| Excuss AREA ON ORIGINAL AND ADDITIONAL ENTBY—PAYMENT REQUIRED. 
Although payment was made for an excess area in the original entry, upon ~~ 
making an additional entry the applicant must pay ‘for any EXCESS | over the - 

approximate area he was qualified to enter. . 

PRIOR DECISION DISTINGUISHED. 

Louis G. Triebel (41 L. D., 891), distinguished. 

VOGELSANG, First Assistant Secretary: — ” 4 

An appeal has been filed on behalf of Ernest Muller ee a eee 8 
sion of the Commissioner of the General Land Office, dated June 23. 
1917, holding for cancellation, as to lot 2 of section 30, his addi- 

tional entry, made August 10, 1916, under section 3 of ine Enlarged | 
Homestead act, for the SE. 4 ‘SW. 3 , Sec. 19; lot 2 (88.56 acres) and 
the E. 4 NW. 4, Sec. 30, T. 58 N., R. 89 W,, 6th P. M. aa Wyo- 
ming, igae district. 

Muller’s original entry embraced lot 1. (99. 58 acres), lot 2. (30. 12 
| acre’), the SW. + NE. 4, SE. 4 NW. 4, and the NE. 3 SW. 4, said Sec. 
19 (a total of 7 9.70 acres), cad was perfected in November, 1906. 

The decision appealed from held that the additional entry vio- 
lated the rule of approximation, the total area of the two entries 
being 338.26 acres, because, if the smallest legal subdivision (lot 1) 
embraced in the original entry were eliminated, the deficiency would 
be but 11.32 acres, while the excess is 18.26 acres. Further, that as 
the original entry had been patented, said lot 1 could not be con- 
sidered for elimination purposes, and since lot 2 of Sec. 30 is the 
only subdivision which can be eliminated without breaking the con- 
tiguity of the tract, the additional entry was held for cancellation to 
that extent, citing the case of Louis G. Triebel Aa L. D., ee 
wherein it was held (syll abus) : oe | 

One who made. homestead entry for less than 160 acres can not - making 

- additional entry and invoking the rule. of appreximation be permitted to: 
~ gecure a greater area of: land in the ager eaute than he might have embr aced in 
his original entry. - | | | | 

In the case cited, Triebel made an entry in May, 1910, foi 138. 85 
acres, and in April, 1911, made an additional entry 40 acres, 
under the act of April 28, 1904 (33 Stat., 527). The original entry 
had not been perfected, and the Department. required him to consent - 
to the elimination of the smallest legal subdivision thereof or suffer 
the cancellation of the additional entry. The Department is of 
opinion that the rule there announced is not applicable to a case like 
the present, where the original entry has been perfected and the 

—entryman is unable to relinquish. any portion thereof. The correct 
rule under such. a state of facts is that the additional entry must 
_ approximate the area which the applicant is qualified to enter. | 

When Congress, by the act of March 3, 1915 (38 Stat., 956), 

amended sections 3 and 4 of the Enlarged Homestead. act, “Maller 
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_ became washed: to enter. 140. 30. acres of land contiguous +0: his. 
original.entry of 179.70 acres. He applied for and was allowed to 
enter 158.56 acres—18.26 acres in excess of the area he was qualified 
to enter. But if the smallest legal subdivision eee 56 ores) should » 
be eliminated, the deficiency would be 20.30 acres. 


The entry involved does not violate the rule of approximation, 7 


and will be allowed:to stand as made, provided the entryman shall 
pay the purchase price of the excess area (18.26 acres). The fact 


_ that he paid for an excess of 19. 70 acres when he made the original 


entry does. not’ excuse him from paying for the excess area later 
Se ns decision is: modified to agree with the foregoing. - 





PERMITS AUTHORIZING EXPLORATION OF PUBLIC LANDS FOR | 


POTASSIUM. 


DEPARTMENT OF THE INTERIOR, 
ge Washington, D. C., December: 1, 1917. 
Tur Cnesean or THE GENERAL Lanp Orrice: 


~The Act of Congress approved October 2, 1917, entitled “An Act 


to authorize exploration for and Aisoasition of potassium ” ees. 
No. 49), authorizes the Secretary of the Interior under such rules and 
regulations as he may prescribe, to issue prospecting permits. for a 
period not to exceed two years, for the exploration of the land de- 
scribed therein for potash in any of the forms named. in said ‘act, 
and under authority thereof the following rules and regulations will 
govern the issuance of such permits: : 
1, Permits may be issued to (a) citizens of the United States, (b) 


| an association of such. citizens, (c) ora corporation organized under oe 


_ the laws. of any State or Territory thereof. 


2. The permit thus issued may include not more Vian 2560 + acres 
of public lands of the United States in reasonably compact. form, or 


a similar area of lands that may have been disposed of under laws 
_ reserving to the United States the potassium deposits therein. ‘In. 
the latter case full compliance shall be made with the laws eed 


such reservation. 
3. The permit will confer upon the recipient the e exciusive ‘nae to. 


- prospect. for chlorides, sulphates, carbonates, borates, silicates, ni- 
trates and salts of potassium on the lands embraced therein. In the 
exercise of this right. the permittee shall’be authorized to remove 


from the premises only such material as may be necessary to experi- 
: mental work, and the demonstration of the existence ot such Paes 


or any of them in commercial quantities. 
4. If the permittee, within the two years specified, aati discover 


valuable deposits of one or more of the forms of potassium, as | de- | 
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scribed in said act, within the area opiate by. his permit, such i 
covery shall’ enti him to a patent of not to exceed one-fourth of 
the land embraced in the permit, to be taken in compact form. The 
- discovery of a valuable deposit of potash under. this permit shall be 
construed as the discovery of a. deposit which - yields . commercial | 
potash in commercial. quantities. 

The remainder of the land embraced in such permit, if containing 
deposits of potash, will thereafter become subject to lease, under ‘such 
regulations as. may be found.requisite in dealing with the land ‘con- 
taining said deposit. . 
_ 5. In addition to land embraced in ihe permit the Secretary may, 
in his discretion, issue +o the permittee, during the life of the per-. 
mit, the exclusive right to use a tract of unoccupied, non-mineral, 
public land not exceeding 40 acres in area, for purposes eonasced | 
with and necessary to the agen of the SEpOrlie covered by the | 
permit. 

6. “Applications for permits should be filed in the proper district 
land office, addressed to the Commissioner of.the General Land Office,. 
and after due notation promptly forwarded for his ‘consideration. 
No specific form of application is. required, but it, should ‘cover, in. 
substance, the following points, namely: : 

(a) Applicant’s ndme and address; _ 

—(b) Proof. of citizenship of applicant; by aiidavit of such fact, 

if native born, or, if naturalized, by the certificate thereof, or affidavit 
as to time and place when issued ; if a corporation, bye certified copy 
‘of the articles thereof; _ 
(ce) Description of land for which the. permit. is desired, by legal 3 
subdivisions if surveyed, and by metes and bounds if unsurveyed, in 
which latter case, if deemed necessary, a survey sufficient more fully 
to identify and segregate the land may be required berore the: permit 
 isgranted; 

(d) Reasons why the land 1 is believed to ofa a Avene. field for . 
prospecting; | 

(e) Proposed saatiod: of conducting exploratory goercone == 
amount of capital available for such operations, and the diligence ~ 
with which such explorations will be prosecuted ; 

(£) Statement of the applicant’s experience in operations of this 
nature, together with references as to his. character, reputation and 


- business standing. 


~%. On the receipt of the application, if found in éompliande with 
the terms of the act, a permit will issue and the district land officers © 
be promptly notified thereof; thereafter no filings will be accepted 
for the lands embraced therein during: the lifetime of said pera. 
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A copy. of the act you will find herewith, together with: a form of | 
permit, which may be modified to meet the conditions of any par 
ticular case. — _ | 3 Pa 
| (a Reese T. VogErsana, 

"de First. Assistant Secretary. 


| Form OF PERMIT. 


The form of permit issued ano this act will oe im substance, as. 
follows: | | 
THE UNITED. STATES OF AMERICA. 


Know All. Men by | These Presents, That f, Franklin K. Lane, Secretary. of - 
the Interior, under ‘and. by virtue of the Act of Congress entitled “An Act to 
authorize exploration for and disposition of potassium,” approved: October 
2, 1917, have granted and do hereby grant dt POrnit WO. ce eee a ee | 
of the exclusive right for a period: of ‘two years from date hereof. to prospect 
‘the following described lands —~~ ~~~. -/------ en -------- | 
for chlorides; sulphates, Mrbonates, borates, silicates, -nitr ates or salts of 
potassium, but for no other. purpose, 1pen, the express conditions as follows, 
to wit: 

1. To begin the pioeneciing for said cutneeals within ninety days from date 
hereof: and to diligently. prosecute the exploration and experimental. work 
during the period of such permit, in the manner and extent as’ follows, to 
wit: : 
ae To remove Pree Said premises only such. material as may be necessary 
to exper imental work and the demonstr ation of the existence of such deposits 
in commercial quantities. _ ; 

8. To afford all facility for. ipepeenion of such exploratory work on behalf 
of the ‘Secretary. of the Interior, and. to ‘report fully, when. required, all 
matters pertaining to the character, pr ogress and results of such exploratory 
work, and to that end to keep. and maintain such accounts, logs, or. other 
records, as the Secretary may require. 

4, To not assign or ‘transfer the permit granted hereby without the expr ess.” 
consent in writing of the Secretary of the Interior. 

5. To observe such conditions as to use and occupancy of the surface as may : 
be provided. by law in case. any lands embraced herein have been granted with 
~ alreservation to the United States of the potassium deposits therein; Hxpressly 


reserving to ‘the Secretary of the. Interior the right to permit for joint -or 


several use such easements or right of way upon, through or in.the lands 
covered. hereby, as may be. necessary or. appropriate to the ‘working of the. 
_ same, or of other lands containing the deposits described in said act; and 
Further reserving the right and authority to cancel this instrument for failure 
-of the permittee or licensee to exer cise due diligence in the execution of the 
prospecting work in accordance with the terms hereof. | : 

‘Valid existing rights, acquired prior hereto, on the lands described herein, 
‘will. not be affected hereby. | 
In Witness Whereof, I have affixed my signature hereto and ue seal of the | 
pereennee this -_...- day of -..------ =—--. 


digea | : . o | 4 | - , ~ | tee eects See eee 
S ae Bee Secretary of the Interior. , 
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» [Pusire. No. 49—650H Cononsss.] 
[S. -2156.] 


- An Act To anthort ize exhloration: for and disposition of potassium. 


Be it enacted by the Senate and House of Representatives ae the. 

United States of America in Congress assembled, That the Secretary 
- of the Interior is hereby authorized and directed, under such rules - 
and regulations as he may prescribe, to issue to any applicant who is 
a citizen of the United States, an association of such citizens, or a 


corporation organized under the laws of any State or Territory _ 


thereof, a prospecting permit which shall give the exclusive. right, 
for a period of not exceeding two years, to prospect for chlorides, sul- _ 
phates, carbonates, borates, silicates, or nitrates of potassium on... 
public lands of the United States, except lands in and adjacent to 
‘Searles Lake, which would be described if surveyed as townships ~ 
twenty-four, “twenty- -five, twenty-six, and twenty-seven. south of. 
_Tanges forty-two, forty- three, and forty- four east, Mount Diablo 
meridian, California: Provided, That the area to be included in such 
permit shall not exceed two thousand five a and sixty acres 
of land in reasonably. compact form. | 


Src. 2. That upon showing to the etn chon of the Secretary 
of the Interior that yaluable deposits of one or more of the sub- 
stances enumerated in section one hereof have been discovered ‘by — 
the permittee within the area covered by his permit, the-permittee 
shall be entitled to a patent for not to exceed one-fourth of the land 
embraced in the prospecting permit, to be taken in compact form 
and described by legal subdivisions of the public-land surveys, or if 
the land be not surveyed, then in tracts which shall not exceed two 
miles in length, by survey executed at the cost of the permittee, in 
accordance with-rules and regulations prescribed by the Secretary of 
the Interior. All other lands. described and embraced in such a ° 


prospecting permit from and after the exercise of the right to patent — . 


accorded to the discoverer, and: not covered by leases, may be leased 
by the Secretary of the Interior, through advertisement, competitive 


bidding; or such other methods as he may by. general regulations 


adopt, and in such areas as he shall fix, not.exceeding two thousand 
five hundred and sixty acres, all leases to be conditioned upon the — 
payment by the lessee of such royalty as may be specified in the lease 
and which shall be fixed by the Secretary of the Interior in advance 
of offering the same, and which shall not be less than two per centum 
on the gross value of the output at the point of shipment, which 
royalty, on demand of the Secretary of the Interior, shall be paid — 
in the product of such lease, and the payment in advance of a rental, 
which shall be not less than 25 cents per acre for the first year there- 


after; not less than 50 cents per acre for the second, third, fourth, and 
+. fifth: years, respectively; and not less than $1 per acre for each and. 
every year thereafter during the continuance of the lease, except that - 


such rental for any year shall be credited against the ‘royalties as 
they accrue for that year. Leases shall be for indeterminate periods, 
upon ‘condition that at the end of each twenty-year period succeed- 
‘ing the date of any lease such readjustment of terms and conditions 
may be made as the Secretary of the Interior may determine, unless 

otherwise progee: by law at the time of the expiration of such 
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periods, and a piitentee under this section may also cai a lessee: | 


| Provided, That the potash deposits in the public lands in and ad- 
jacent to Searles Lake in what would be if surveyed townships .~ 


twenty-four, twenty-five, twenty-six, and twenty-seven south of 
ranges” forty-two, forty-three, and forty-four, east, Mount Diablo 


"meridian, California, may be operated by the United States or may 


be leased by the Secretary of the Interior under the terms and pro- 


_ visions of this Act: Provided further, That the: Secretary of the 
_. Interior may issue leases under the provisions of this Act for de- 


- posits of potash in public lands in Sweetwater County, Wyoming, | 
‘also containing deposits of coal, on vongien that the coal be ‘Te 
_ served to the United States. | ae =o 4 


Src. 3. That in addition-to areas of cach dicta land: to os in- 


Ses cluded i in prospecting permits or. leases the Secreary of the Interior, ~ 


in his discretion, may issue to a permittee or lessee under this Act 
the exclusive right to use, during the life of the permit or lease, a 
tract of unoccupied nonmineral public‘land not exceeding forty acres 
in area for camp sites, refining works, and other purposes connected | 
with and necessary to the proper development and | use e of the as 
covered by the permit or lease. Fa 


Src. 4. That. the Secretary of the ‘Tae shall reserve the : au- 
thority and shall insert in any preliminary permit issued under sec- 
tion one hereof appropriate provisions for its. cancellation by him 
upon failure by the permittee or licensee to exercise due diligence in 
. the-prosecution of the prospecting work in accordance with the terms 
and conditions stated In the permit. a? 


Src. 5. That no person shall take or hold. any interest ‘or interests —- 
as a member of an association or associations or as a stockholder ofa 
corporation or corporations holding a lease under the provisions 
hereof which, together with the area embraced in any direct. holding 
of a lease under this Act, of which, together with any other interest 
or interests as a member of an. association or associations or as a 
stockholder of a corporation or corporations holding a lease under the 

rovisions hereof, or otherwise, exceeds in the aggregate 1 in any area 
fifty miles square an amount equivalent to the maximum number of 
acres allowed to any one lessee under.this Act; that no person, asso- 
ciation, or corporation holding a lease under the provisions of this 
- Act shall hold more than a tenth interest, direct or indirect, in any © 
other agency, corporate or otherwise, engaged | in the sale or resale of . 


the products ‘obtained from such lease; and any violation of the pro- - 


visions of this section shall be eround for the forfeiture of the lease 


or interest so held; and the interests held in violation of this pro- ~~ 


- yision shall be forfeited te the United States’ by appropriate pro- - 


- ceedings instituted by the Attorney General for that purpose in the _ | 


United States district court for the district.in which the property. or. 
some part thereof is located, except that any such ownership or in-- — 
terest hereby forbidden which may be acquired by descent, will, — 
“judgment, or decree may be held for two years and not t longer after 
its’ acquisition. | | : 


Src. 6. That. any oer lease, occupation, or use ermitted under 
this’ Act shall reserve to the Secretary of the Interior the right to 
permit -for joint or several use such easements or rights of way 
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upon, through, or in the lands leased, occupied, or used as may ‘be 


necessary or appropriate to the working of.the same, or of other lands _ 


containing the depesits described’in this Act, and the treatment. and 
shipment of the products thereof by or under authority of the Gov- 
ernment, its lessees, or: permittees,.and for other public purposes: 
Provided, That.said Secretary, in his discretion, in making any lease 
under this Act may reserve tothe United States the right to dispose 
of the surface of the lands.embraced within such lease under existing 
_law or laws hereafter enacted, in so far as-said surface is. not neces- 
sary for use of. the lessee in extracting and removing. the deposits 
therein: Provided further, That if such reservation is made it shall 
be so determined before the offering of such lease; that the said Séc- 
- retary, during the life. of the lease, 1s authorized to issue such per- 
- mits for easements herein provided to be reserved. | | 


Sec. 7. That each lease shall contain provisions deemed necessary 
for the protection of. the interests of the United States, and for the 
prevention of monopoly, and for the safeguarding .of the public 
welfare. —~ 7 ee . eos a 4 7 waht 
- Sec. 8. That any lease-issued under the provisions of this Act may ° 
be forfeited and canceled by an appropriate proceeding in the United - 

States district court for the.district in which the property or some. 
part thereof is located whenever the lessee fails to comply with any 
of the provisions of this Act, of the lease, or of the general reguia- 
tions promulgated under this Act and in force at the date of the 
lease, and the lease may provide for resort to appropriate methods for 
the settlement of disputes.or for remedies for breach of specified con- 
ditions thereof. . | | | 


- Sxrc. 9. That the provisions of this Act shall also apply to all 
~ deposits of potassium salts in the lands of the United States which 
may have-been or may be disposed of under laws reserving to the 
United States the potassium deposits with the right to prospect.for, — 

drill, mine, and remove the same, subject to such conditions as to the | 
use and occupancy of the surface as are or may hereafter be provided — 

by law. toe fy Par are 
- Sec. 10. That all moneys received from royalties and rentals under 
the provisions of this Act, excepting those from Alaska, shall be 
paid into,.reserved, and appropriated as a part of the reclamation | 
fund created by the Act of Congress approved June .seventeenth, - 
nineteen hundred and two, known as the reclamation Act, but after 

use thereof in the construction of reclamation works and upon 


_. °. return to the reclamation fund of any such moneys in the manner 


provided by the reclamation Act and Acts amendatory thereof and - 
- supplemental thereto, fifty per centum of the amounts derived from | 
such royalties and rentals, so utilized in and returned to the reclama- 
tion fund shall be paid by the Secretary of the Treasury after the 
expiration of each fiscal year to the State within the boundaries. of 
which the leased lands: or deposits are or were located, said moneys 
to be used by such State or subdivisions thereof for the construction | 
and maintenance of public roads or for the support of public schools. 


Suc. 11. That the Secretary of the Interior is authorized to pre- 
scribe necessary and proper rules. and regulations and to do any and | 


a 
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things 1 necessary to carry out and accomplish the purposes of t this | 
Act. i 


| Seo. 12. .That the depot herein referred to, In lands valuable for 
_. such minerals, shall be subject to disposition only in the form and > 
_ manner provided: in this Act, except as to valid claims. existent at 


- date of the passage of this Act and thereafter maintained in com- © 
- pliance with the laws under which initiated, which claims may be. 
perfected under such laws: Provided, That nothing in this Act 
_ shall be construed or held to affect the rights of the States or other © 


local authority to exercise any rights which they may have to levy 


and ‘collect taxes upon improvements, outputs of mines; or other 
rights, property, or assets of any lessee. 


Sec. 18. That the Secretary of the Interior : is hereby authorized 
and directed: to incorporate in every lease issued under the pro- — 
visions of this Act a provision reserving to the President the right 


to regulate the price of all mineral ‘extracted and sold from the 


leased premises, which stipulation shall specifically provide that the 
price or prices fixed shall be such as to yield a fair and reasonable 
return to the lessee upon his investment and to secure to the con- 
sumer any of such products at the lowest price reasonable and con- 
sistent with the foregoing: Provided, That such lease issued under 
this Act shall also stipulate that the President shall have authority 
to so regulate the disposal of the potassium products produced under 
such lease as to secure its distribution and use whory. within ‘the 
limits of the United States or its possessions. . 


BB ROVeds | October 2 , 1917. 


THOMAS A, SHEPPARD. 

| Decided February 10, AIL? 

RSPAYMENT—VOLUNTARY ABANDONMENT AND Retin quisH MENT —RusretoreD | 
PATENT. 

Abandonment. of Tee entered and relinquishment of the entry rather than 

accept a lesser estaté (a surface patent) therein than entryman undertook 

to acquire, is not a voluntary abandonment, and the purchase money Dale : 


may be recovered under the repayment laws. 
’ Case of. Dorathy Ditmar (48 L. D., 104), cited and distinguished. 


Voarrsanq, First Assistant Secretary: . . 
ptr Byemiber 2. 1910, Thomas A. Sheppard made desert land tte 
02777 for the Ss. 4, Sec. 4, T. 29 S., R. 22 E., M. D. -M., Visalia, 
California, land district. He submitted first early ee, Novem- | 
_ ber 25, 1911, and second yearly proof November 29, 1912, supple- : 
| mented by further showing January 13,1913. 3 
J anuary 28, 1915, one Lightner filed contest against said entry. 
charging, in substance, that more than four years had expired since - 


date of entry, that no application for extension of time had been ~ 


“made, and entryman had failed to reclaim the land as required by — 
| statute. No answer was filed to such contest, and such further pro- ~ 
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. ceedings were had that the entry was canceled, upon default, by _ 


_- the Commissioner’s letter of May 12, 1915. January 8, 1916, Shep- 


_ pard filed application for ape of the purchase money paid. 

_. by him, in connection with said entry, accompanied by ‘relinquish- — 

- ment of the entry and entryman’s sworn statement in which,. after 
reciting the fact of making entry, he says: 3 


_ That since. making said entry, the land embraced therein has esis included 
.. in: Petroleum Reserves No. —, issued by the President of the United States, 


under date of September 14th, 1911, and April, Lith, 1914; on account of said 


Reserve and the uncertainty of acquiring title, due -to the fact that the tract 
embraced in said entry has beén classed as. being chiefly: valuable for-mineral, | 
which classification has, in former cases, proven a bar to securing of patent in 
most cases, and in others where patent has. been secured the process has been . 
very slow and expensive ; for these reasons affiant has concluded to relin- 
- quish said Desert Land Entry to the United States and asks for repayment 
of the money paid thereon. 7 

The land embraced in - said iat Jand entry was Gacuded ID 
Petroleum Reserve No. 23, by Executive order of September 14, 1911, 
as to the SW. 4, and in Petroleum Reserve No. 31, April 24, 1914, | 
-as to the SE. 4 4, of said section.” 


By decision of the Commissioner of t ihe Gaiout Land Office of -. 


October 6, 1916, Sheppard’s application for repayment was denied, 
- and he has sppenled to the Department: : 
While section 3 of the act of July 17, 1914 (38 Stat., 509), pro- 
vided a method whereby Sheppard might have acquired title to the 
surface of the land, it did not impose upon him any obligation to do 
_ so. See George W. Ozbun (45 L. D., 77). His abandonment of the 
land and relinquishment of the. entny, rather than accept a lesser” 
eae than he desired and undertook to acquire, were in no sense. 

“voluntary” as that term is used in the case of Dorathy Ditmar 
(43 L. D.,.104), which states. the rule applicable in cages of this 
cLaracter. The underlying principle was long ago. announced by > 
- the Department. in the case of Hiram. H. Stone (5 L. D., 527 )s 


where the facts differed from those under consideration only: to the 


extent that there the whole area could not be acquired, while here 
a less. interest than that sought was open to Sheppard. — | 
The décision appealed from i is, accordingly, reversed. — 





_ STOCK-RAISING HOMESTEADS. 
| | _Instrvcrions, | 


DEPARTMENT OF THE Ivrertor, | | 
a Washington, D. 0., Tite oe 1917, 
Tue Dmncror ¢ OF: THE GEOLOGICAL Survey: | 
a The Stock- -raising Homestead act of. December 29, 1916 . (Public, | 
No. 290), on upon the Secretary of the Interior the i aaa | 


s 
~ . 
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- for its” cauaiedsralian sf manors him a. make: such. leg aie 
| regulations i in harmony with its pr ovisions and Purposes: as are nec- | 
get to carry it into effect. _ 
The administration of the law requires ise types of wok the 


designation of “ stock-raising lands,” the. reservation of lands con-. » 


taining water holes or other bodies of water needed or used by the 
public for watering places, and the withdrawal and administration 
of stock driveways. Instructions were issued to the Commissioner | 
of the General Land Office on February 5, 1917, to take the steps 
necessary to the withdrawal of stock driveways. ‘It is my desire that — 
you undertake as soon as practicable the field and office work re-— 
quired for the designation of “stock-raising lands” and that. you 
continue to recommend the reservation of watering places as hereto- 
fore. The following instructions supplemental to the regulations of 
J anuary 277, 1917, are issued for your guidance i 1D. 1 making these classi- 
fications. 


ee OF Gin RANG aoe, 


- Stock-raising lands are defined in the act as lands (a) the surface 
of which is chiefly valuable for grazing and raising forage crops; 
_ (8) which do not contain merchantable timber; (¢) which are not 
susceptible of irrigation from any known source of water supply; 
-(d) which are of such character that six hundred and forty a acres are 
reasonably required for the support of a family. | - 
The first of these criteria: makes it necessary to separate “ stock- 
~ raising lands” from lands of greater value, especially those of such | 
agricultural value that only 160 or 320 acres are reasonably required 
for the support of a family. Hence lands which are suited to diversi- 
fied farming and can be- expected to.produce ordinary agricultural 
crops by the usual methods of cultivation applied to humid lands 
are properly subject. to disposition under the General Homestead act. 
Lands which by the application of dry-farming methods, such as° 
summer- -fallowing, fall- plowing, and: other means of conserving © 
moisture, will produce, either annually or-in alternate years, food | 


cereals, flax, potatoes, and other crops of like character, are In gen- — Poa | 


eral subject to disposition under the Enlarged Homestead act. 
- Neither of those types of land should be oa ae for any under 
the Stock- raising Homestead law. | 
The: Stock-raising Homestead act. recognizes a new ings of apri- | 
gulearal lands, less valuable than either of those just mentioned, upon 
which it is ‘contemplated that. a family can be supported by raising 


_ live stock through a combination of grazing and the producti on 0 ft Page 
- forage crops. oe 


In many areas, lands which are suited to dry- sammie will dabé | 
less be. found. to grade almost imperceptibly into lands which may 


be nenaesed as.“ " stock- “raising lands.” Similarly in other areas Jands . “ 
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properly classified as stock- -raising homestead lands will bg found to — 
merge imperceptibly into lands that are too arid for the purpose of 
this act. It will nevertheless be necessary to distinguish between. 
- lands of these classes even though in some instances such a distinction 

may be somewhat arbitrary. In making this classification the vari- 
ous factors which influence the productiveness of the lands, the 
amount and distribution of rainfall, the length of the grazing and 
the growing seasons, the nature of the soil, and the topography 
of the lands, should be studied and given proper weight. These 
‘studies may be accompanied by field investigations to determine if | 
possible the results which have actually been. attained by the prevail- 


-. ing agricultural practice in such localities and to determine also what _ 


results may be expected from the appeewtion of scientific methods. 
of crop production. 

In regions where the sul and other climatic conditions are 
suitable for dry farming and possibly even for ordinary agriculture, 
some lands will perhaps be found which, because of steepness, rough- 
ness, or other topographic conditions, or because of the alkaline or 
otherwise unproductive character of the soil, are not adapted to such 
‘higher agricultural uses. Such lands may be chiefly valuable for 
grazing and raising forage crops and hence to that extent subject to _ 
designation under this act. It will doubtless also occur that such 
generally unproductive tracts include smal] areas of better lands. 
The presence of such small bodies of dry-farming or ordinary agri- 
cultural lands ie not, however, be an obstacle to designation under 
this act. : 

It is the intent of this act to are a omectoad. of such character 
that 640 acres are reasonably required for and may, under ordinary 
conditions, be expected to support, a family by stockraising. . It is 
inconsistent with this intent to permit the entry of lands- which, be- 
cause of aridity, roughness or altitude are worthless for grazing or — 
which, while of some grazing value, will produce no forage crops. 

‘Lands which are irrigable are not subj ect to designation under this 
“act. Following the rule established in the administration of the 
Enlarged Homestead act, any legal subdivision, one-eighth or more 
of which is, irrigable, irrigated, or subirrigated, will be classed as 
irrigable land and not designated under this act. 

The act requires the exclusion from designation of lauds which 
contain merchantable timber. . Merchantable timber is that which 
is “fit to be sold;” that is, timber of such a character that it might 
- become an ‘aneele of commerce were a market available. The 
determination of the question of whether or not timber is merchant- 
able rests, therefore, on the actual character of, the growth, and 
not on its present’ salability or the existing facilities for transpor- 
tation or manufacture. The presence of a small amount of timber 
on the land classified will not exclude it from designation, and a 
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40-acre tract which contains less than 25,000 feet of saw-timber or 
its equivalent 1 in poles, posts, or cordwood may, therefore, be desig- 
nated. 7 | 
_. In proceeding with at work of designation and ieeihoation 
under the Stock-raising Homestead act, you will use every endeator 
to complete the work as soon as possible, will classify the unentered — 
public lands subject to this act in large blocks or areas wherever 
possible, and in case of reasonable doubt resolve the. doubt in favor 
of the designation of the lands. a: 
_ Orders of designation of stock- -raising lands, covering such areas 
and quantities of land as are consistent with the proper administra- 
tion 6f this act, should be prepared by you for my signature and 
submitted for. sonsideration as rapidly as is practicable. | 
They should, however, generally be made after the stock drive- : 
_ ways in the same general section have been withdrawn. a 


Wana: or . WATERING PLAcss. 


‘You are further instructed to continue the work heretofore under- 
_ taken in connection with the creation of public water reserves. In 
- continuation of that work you will receive and consider any appli- 
cations or petitions for the. withdrawal of water holes or other 
bodies of water needed, or used by the public for watering places, 
will make such field investigations as may be necessary to deter- 
mine their suitablility for use by the public for such purpose, and — 
in the event that lands are found to contain watering places of: this 
character, you- will submit recommendations of withdrawal pre- 
- pared for the signature of the President. 
In connection with the work of classifying. stock-raising lands 
and of withdrawing watering places, you will avail yourself of any 
information in other bureaus of this Department, and they will 
be expected to cooperate by furnishing you such information and 
assistance as may be helpful. You are authorized; so far as may be | 


useful and practicable, to invite cooperation with bureaus and 


_ offices of the Department of eT VUES) | | 
7 | py. “a6 gee | Franxurn’ K. — 
APPLICATION FOR ADDITIONAL: ENTRY BY WwIbow, HEIR, OR 
. _ DEVISEE OF HOMESTEADER. | 
| - [Circular No. 560.] — | 
| DzraRTMENnt OF THE INTERIOR, 
| -GeneraL Lanp Orricer, 
| 7 | a Washington, se aa fs 1917. 
-‘Rucisters AND RECEIVERS, | 
Unirep States LAanp OFFIcEs:. 
By decision rendered May 8,.1917, in the case of Timothy Sullivan, 
; Guardian of Juanita Elsenpeter, the Secretary of the Interior over- 
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‘ ruled the Department’s jaadinis in the cases of Lillie E. Stirling’ 


89 L. D., 346; Susan A. Davis, 40 L. D., 573; and Bertha M. Birk- | Z 


_ land, 45 Ba D., 104, in which it had beer held that under certain | 


- circumstances the widow or heirs of a homestead entryman might _ 


make entry, under the Enlasged Homestead act, additional to. that 
made by him. This overruled also the dscision in Samuel T. B.. 

- Himes, 43 L. D. 388, wherein it had been held that the widow or _ 
heirs might. male additional entry under section 2 of the act of April 
98, 1904 (33 Stat., 527). _ Following the said construction of the law, 

you are instructed: | | 
— (1) You will reject, subject to the anal right of spaal. all appli- 


cations filed by the widow, heirs, or devisee of a homesteader to make -- 


entry additional to. his claim. This order will govern your action . 
not only on applications hereafter filed but on those which are now 
pending in your office, and it applies to applications under the Stock- 
Raising Homestead law as well as to those under the acts above 
referred to. The circular of January 27, 1917,.issued under said law, 
as amended by the circular of March 23, i917, is modified accordingly. 

(2) Additional entries’ heretofore ainbea: in accordance with the 
prior rulings will be submitted to the Board of Equitable Adjudica- 
tion for consideration, if they shall first have been perfected by the 
submission of final proof. Therefore, you will not reject proofs 
upon such additional entries on. the sole ground nae they were 
, MnPRORet Ay | allowed. 

| ‘Chay ere 
Wt _ an er > Commissioner. 

‘Approved, August 4, 1917. — : — 
ALBXANDER - T. ' Voupisaxs, 

Last Assistant Secretary. 


+ EBERT V. WATTS. 
. Decided October 18, 1977. 

Deane taws Enray—RextnquisuMent—OContrnvrry OFr CLaIM—NOoTICE. 

A desert- land. entryman, believing himself unable to submit acceptable | final 
proof, relinquished his entry, without intention of severing his connection 
with the land, having previously made arrangements with a railway com- 
pany to scrip it for his benefit. The scrip location could not be consum- 
mated, and a third person, having notice that the land was improved and 
adversely claimed, made homestead entry thereof. Held, That such entry 
is subject to cancellation because of the paramount right of the desert-land 
claimant, whose relinquished entry, upon cancellation of the homestead 
entry, may be reinstated. , 


- Vocntsane, First Assistant Secretary: 


Joshua H. Watts has appealed from a decision of the: Commis- 
sioner of the General Land Office, dated March 17, 1917, holding 
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for cancellation, upon the. contest of J onathan S. Ebert, his home- 
stead entry 018631, Phoenix, Arizona, land district, made! October —~ 
ao 93, 1915, for lots 4, 5, 6,9,and 10, Sec. 1, T.18.5., R.12 E.,G.&S.R.M. - 
| The facts are as. follows: April 6, 1909, eu S. Rodriguez made 
desert land entry 05528, for lots 2, 3, 4, 5. 6, 7, 8, 9, and 10, said Sec. | 
| 1, T. 13 S., R. 12 E., cod on November 9, 1909, mobnanaehed. lots 2, 3, 
7, and 8. - On! Novenber 28, 1909, Rodriguez died: and on. Deteinber | 
92, 1909, his. widow and. fea assigned the remaining portion of the | 
entry, containing 164.75 acres, to Jonathan S. Ebert. This assign- — 
ment was recognized by the Commissioner of the General. Land 
Office, February 27,1911. In March, 1911, Ebert submitted first, — 
second and third annual proofs, showing expenditures of $740 on 1 the 
~ land as follows: ian | — a 
Clearing 40 abled inet teins ee ee asad - $100. 00 





Fencing and plowing 20 acres____--_--- En en ae SE ETE ere! 60. 00 7 
Purchase of pump, engine, boiler and fittings 5 aa 480. 00 
Constructing 6, 000. feet of ditths se es he eee = 100. 00 

OSD ical ge Masta ha te ca ae | 740. 00 


March 22, 1912, Ebert relinquished his entry, and on the same day 
the lands were selected by the Santa Fe Pacific Railroad Company, - 
as lieu lands, under the act of April 21, 1904 (33 Stat., 211.) _ 

July 10, 1912, Joshua H. Watts. filed homestead applic on 018631, 
for the same lands, which application was suspended pending final 
action on the lieu Siscion. September 27, 1915, the local officers 
were notified by the Commissioner of the General Tand Office of the 
- rejection of said lieu selection, and on October 28, 1915, the home- 
stead application of Watts was allowed. 2 

January 10, 1916, Ebert filed application to Sonat aid ere 
entry, slices In sibetance and effect, that he procured the selection — 
of the lands by the Santa Fe Pacific Railroad Company and that the. 
selection was made in his interest and behalf; that his occupancy of 
said lands had been continuous and had never been abandoned 
since he became the assignee of the original entryman; that his pos-— 


session of said lands was open and notorious; that the improvements 


on the‘land which he had either purchased. or placed there himself, _ 
were worth approximately $2,000; that the homestead claimant knew 
that. the land was adversely claimed and that his entry was hot made. 
in good faith for the purpose of acquiring a home and.using the 
land for. agricultural purposes, but for purposes of speculation and 


sale. “March re 1916, Ebert filed application 205 reinstatement of his 7 . 


entry. 


' alleging that the land was not desert but agricultural in character; 


‘that it was subject to. overflow by flood. waters of the Santa. Cruz 4 
River, and is known as bottom land. He euEeRSr vee that ae 
458T° vor 46—17 


Notice st the onteta was eae sarved: and Watts Filed answer 


958 . DECISIONS RELATING TO.THE PUBLIC-LANDS. [von 


had not improved or cultivated the land to the extent claimed by him, 
| and denied that his entry was not made in good faith. : | 
- Hearing was had before ‘a designated officer on. April 28, 1916, 7 
_ both. parties appearing with counsel and witnesses and sabmitins 

testimony. Upon reviewing the testimony, the local officers found 


_ that when the entry was assigned to Ebert, in 1909, there was upon _ 


- the land a pumping plant consisting of a big steam Boiler: centrifugal 


pump and engine, which he purchased for $485; that iene was ae _ 


on the land a large well, a house over the pumping plant, and an old 
ditch running entirely across the tract, which ditch Ebert paid $100 


‘to have repaired and made over, F urther improvements consisted of 


the clearing of 40 acres, and the fencing of 25 acres, ata cost ot ae 
and on some of the land crops had been grown. | 

The local officers further found that the contestee had not: shows 
that the lands were nondesert in character. They accordingly recom- — 
mended that Watts’s homestead entry be canceled and Ebert’s desert 
land entry reinstated- Upon appeal by Watts, the Commissioner of 
the General Land Office, by decision dated March 17, 1917, affirmed 
the decision of the local officers, and further cee bri pe oe case 
before the Department. a 7 
- The record has been examined, and the Department 1s monvineed 
‘that the concurring decisions below were correct. “The record clearly 
establishes.as a fact that the expenditures for improvements upon the 
land for which Ebert claimed credit in his annual proofs were made 
by him in good faith with a view'to reclaiming the land... Further- 
--tmnore, Watts certainly was aware of the improvements on the land and 

of Ebert’s claim thereto, or at. least that it was covered by. a scrip 
~Jocation. Henry A. Smith, Watts’ s son-in- -law, and a witness for him 

at the hearing, is general manager of the Three Rivers Irrigation 
Company, and owns all the land on the opposite side of the river for a 
mile above and two miles below the land involved. He testified that 


he pointed this land out to Watts and suggested that he homestead it; 


‘that 15 or 20 acres of the land had been cleared and that there were 
> evidences of “ early occupation,” but that the so-called pumping plant | 


‘was not much more than a junk heap at that time and that nothing 


had been raised on the land since he had been: familiar: with It; that 


- is; since’the fall of 1910... | | 
‘Respecting the question of Watts’s S eeoods faith i 1n- naming! the aes 


ae question, letters were jntroduced written by Watts negotiating FOR +2 


the sale of his relinquishment, first for $2,000, subsequently, however, 
agreeing to take zt 50. One such gee under date of November 28, - 


, 1915, states: 


| ‘I located this land after a very careful look over all ‘the territory. close: to. 


'- Tueson and as an engineer and. surveyor I picked: this out :because I think: it 


| controls the water for 200,000 acres below, and. is, Bere Ore: chiefly. valuable for 


| . its water, an inexhaustible supply. at 14 feet. 
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ate is established. heron question that Bbert had: complied with ~- 


: all. of the requirements of-the:desert land law up to the time of the 


filing of his relinquishment, and it is manifest that.he never intended __ | 
to abandon his: possession or part with his claim to the land... The. | 
tien selection failed. because of a. judgment here that the selected — 


lands in this, as well as in a large number of like cases coming up 
from the Phoenix office, had a- value exceeding that of the bases 


offered. In many of these cases reinstatement’ of the canceled entries. _ 


| has been granted. In fact, in reporting, under date of February 10, — 
1916, to the Chairman of the Committee on Public Lands, House of 


| Representatives, on a measure: (H.. R. 10117 ) designed for-the relief 
-. in proper cases of entrymen in the State of Arizona who had relin- 


quished. their homestead or desert land entries for the purpose of pro- 
curing selections under the act of April 21, 1904 (33 Stat., 211), the 
Department: stated that. such legislation Was unnecessary, Inasmuch | 
as the Department could grant all that the bill wwas s intended to. 
- secure without. its-aid or authorization: — = | 
Viewing all the facts and circumstances in: aacion at aus 


~ ease, the Department is convinced that the homestead entry of Watts bg 


should be canceled and Ebert’s desert land entry reinstated. - 
‘The decision appealed from 1s accordingly allirmed. 





" MORGENROTH + v. ‘NORTHERN PACIFIC RAILWAY COMPANY, 


. Decided November 16, 1917. 


| oumennad Surriers—Notice OF ExTew, OF. Charm. | : | 
| . Persons settling upon public lands. with a view to initiating homesteads must 
_ give ample notice of the direction and extent of their claims, in order:that. 
_ other intending claimants may. avoid. initiating claims: in conflict therewith, = 


‘Hosmsreap SETTLEMENT AND IMPROVEMENTS—WHAT Novice THEREOF REQUIRED. | 

| Homestead improvements and settlement upon any part of a technical quarter 

| section of public land are notice as. to all of the land therein comprised, | 

but as to. subdivisions outside the technical quarter section settled upon or 

aes improved it is necessary to post notices conspicuously upon ‘each smallest 

~- legal subdivision, or otherwise mark the same in such manner, as to clearly 
indicate the. extent of. the claim. : | Leta | s 


‘Voartsane, First Assistant Seoretary: ie, * a es 
The Northern Pacific Railway Company, oa Ralph D. co and 
Ernest A. Meiklejohn, its beneficiaries, under selection filed by the | 


: company under the act of March 2, 1899 (80 Stat., 998); have ap- 
pealed from the decision of March 26. 1917, by the Commissioner of | 
the General Land Office, holding its selection for rejection for’ the 


> assigned reason that it conflicts bites oe Pe aoont lati of 
- Edward —— See = 
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a It appears that the selection in question was fled November 1, 
1910, for the W. $ NE. 4, Sec. 20, T. 34 N., R. 10 E., W. M., Seattle, 
. Washington: land district, which land was then. unsurveyed. ‘The 
plat. of survey was filed J anuary 10, 1916, and the company, on 
di anuary 29, 1916, peed to oo to. the survey. by ‘the description 
above given. 

It also appears that on J anuary 10, 1916, the local sieces aiewed 
Morgenroth to make homestead. ae for nv NE. 4 of Sec. 20, upon 
allegation of settlement on February 18, 1909, and sitbsequently | 
' Inaintained. Upon allowance of the Renner entry the selection ef 
_ the company was rejected because of conflict as to the W. 4 NE. 
of said. quarter section. Upon appeal by the company, the ae: | 
sioner held that the local officers should. have ordered a hearing upon 
the allegation of settlement, and he accordingly. directed that hear- 
ing be had. ‘Hearing was held on June 28, 1916, and: Doth sides 
submitted testimony. 

It appears that Morgenroth, in epninies 1909, ainda settlement 
on a tract which upon survey was found to be the NE. ¢ SE. 4 of 
said Sec. 20. He built a house and cleared about an oe or a little | 
less of the land, and raised garden truck thereon. His improvements — 
upon that. forty-acre tract were claimed to be worth $700. He lived 
there until after the survey in the field in 1912, and, when it was 
— discoveted that his house and improvements were ieee in the SE. 4 
of the section, he constructed a house on the NE. } and established faa 
residence thers, and subsequently cleared soniedhing like an acre of. 
ground and has cultivated a portion of it to vegetables. He claims 
_ to have posted a notice on his first house and also north of it, and on 
the NE. 4, to the effect that he was claiming the NE. 4 for homestead 
entry. He claims that the total value of his improvements is about .- 

$1,500. The land is very heavily. timbered, containing about nine and 


a half million feet. It is shown that a sousdenibls part ‘of the land a | 


would be susceptible of cultivation if the timber were removed. | 
_ -Itis the duty of anyone intending to initiate a homestead by set- 
tiling upon public land to give imple notice of the extent of the — 
- gettlement claim. A rule of long standing in the Department is that — 
homestead improvements and settlement upon any part of a tech- 


nical quarter section constitute notice as to all of the land-theréin. 
But as. to subdivisions outside the technical quarter section settled - 


: ‘upon or: improved it is necessary to post notices conspicuously upon 


- each smallest legal subdivision, or otherwise mark the same in such 


manner as to clearly indicate the extent of the claim. It is admitted 


cs by Morgenroth that his settlement: was made upon the SE. 4,:then . 


unsurveyed. _ He had no improvements upon the NE. 4 prior to the 
date of this selection. He does not claim to have put any notices _ 
. upon the W. 3 of the NE. 4.. The meager testimony regarding his - - 


* 
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notices is not at all satisfying. He claims to have put a notice on 
his house, which was on the SE. 4, to the effect that he claimed the 
NE. 4, sand he also claims to have placed a notice upon the NE. } a 
The testimony regarding notice on the NE. 4 is too. indefinite to. be 


given any weight in the case, but. oa it is not shown that-any 


notice was placed upon the W. 4 4 NE. 4, the tract in conflict. His — 
alleged notices were not found by the selecting agents, either upon 
his house or on the NE. }. The selector had neither actual nor. con-. 
structive notice of any settlement claim to the tract ie conflict. To — 
hold that the improvements Bee upon the NE. 4 SE. 4 consti- 
tuted notice of claim to the NE. 4, and the whole theceng: would be 
a, perversion of the doctrine of notice by settlement and improve- 
ment. | | 3 
Inasmuch as a bottler: by giving proper notice, is not bectvicted to 
the technical quarter section settled upon, he may choose from an. 
area of one thousand acres (25 quarter-quarter sections) to make 
up his 160-acre claim. In the absence of notice, there is no way 
for other intending claimants to know the dirsction and extent of 
the settlement claim. It is altogether unreasonable that.such unde-. 
fined settlement. should be- permitted. to cast a cloud upon sucha 
large area. It is believed that the correct rule as applied to this. 
ease is the one followed in the cases of Brown w. Central Pacific 
Railroad Company (6 L.-D. , 151), and Union Pacific Railroad Com- 
pany v. Simmons (6 L. D. 172). | | 
The Supreme Court, in the case of St. Paul, , Minneapolis and Mani- 
toba Railway Company v. Donohue (210 U. S., 21), reviewed at 
length the legislation regarding settlement riphis and the decisions. 
. of the Department respecting notice required of settlers as to a 
tracts claimed, and, inter alia, it was said: a 


In the administration of the land laws; in the endeavor is protect the rights’ 
of third parties acting in good faith, and at the same time. to give effect to: the 
rights arising from a settlement and the relation back of the claim when 
' filed to its initiation by settlement, the decisions of the Land Office, while 
consistent in the interpretation of the statutes, perhaps present from ,the nature 


of the subject, some lack of precision in the appreciation of the facts involved _ 


in particular. cases. ‘It. is certain, however, that, viewing comprehensively the | 
| rulings of the land department, the subject has been considered in two as: 
- pects—first, the sufficiency of acts done by a settler upon or. after in-: | 
‘itiating a claim to give notice of the extent of his claim to another set-— 


tler; and, second, ‘the sufficiency of like acts to entitle to a patent for the | 


land as against the Government. In both of the classes. it is undoubted: that. 
- the administrative ‘rule has been, as to sur veyed and unsur veyed lands, that the 
notice effected solely by. improvements upon the land is confined to land 
within the particular quarter-section on which the improvements | are. situ- 
ated . (5 L. D., 141). And this ruling was predicated upon the 2a import | 


. of the dactdion: in Quinby ». Conlan (104 U.'S., 420). 


-In- the first. class. of cases, however, that is, in contests between settlers, - 
where the claim of the first settler embraced not only land within the legal 
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subdivision on which the improvements had been placed, ‘put continudes land - . 
lying in another quarter-section, the ruling has ever been that any conduct of 


the first settler adequate to convey | actual or constructive notice to a ‘sub- 
sequent settler that the: claim had been initiated not only to the land upon 
- which the improvements ' were situated but as to contiguous land, even though ~ 
in another quarter-section, ‘sufficed to preserve the rights of the first settler. 
_ The scope of .the rulings on. this subject is illustrated ‘by.a decision of the 
Secretary | of: the Interior made in 1893, in Sweet v. Doyle (17 “L. -D., 197). 
In that case the Secretary maintained the homestead right of Sweet to land 
lying in different sections, In doing so, reviewing previous decisions, attention — 
was called to the fact that it had been ruled that the original settler might defeat 
an attempted: settlement by another before the time when record notice was 
required, in-any of the following modes; (1) As. to a technical quarter-section: 
by the settlement upon and placing of improvements thereon; (2) as to all 
of a tract, although lying in different quarter-sections, by Improvements. on 
each subdivision ‘of -the land outside of the quarter-section on which he had. 
| settled; - (3) by actual notice to an intruder of the extent of the. settlement 
claim. Two. cases decided in 1887 (Brown v. Central Pacific R. R. Co., 6 L. D., : 
151, and Union Pacific R. R. Co. v. Simmons, 6 L. D:, 172) illustrate the recog- 
nition by the land. department of a right in a. qualified preemptor to settle 
upon unsurveyed land, although lying. in: more: than one quarter-section., eS ae 
AS a result of this. review of the legislation concerning preemptions and - 
homesteads and of the settled interpretation continuously given to the same, 
“we think there is no merit in the proposition that a homesteader who initiates 
a right: as to either surveyed. or unsurveyed land, and complies. with the legal 
regulations, may not, when he enters the land, embrace in his claim land in’ 
: contiguous quarter-sections, if he does not exceed the quantity allowed. by law, 
and provided that his improvements are upon some ‘portion of the tract and. 
that he does such acts. as put the public upon notice of the extent of his claim. 


The above rule was reaffirmed and applied in the case of Great. 
Northern Railway Company v. Hower (236 U.'S., 702). Tested by 
this rule, the evidences of the settlement claim in this case -were 
clearly. insufficient to defeat the heu selection as to the land 1 in con- 


flict. ee oe | 
The decision appealed £ from | is reversed. 


nN 


-MORGENROTH v. ‘NORTHERN PACIFIC RAILWAY COMPANY, 


Motion for rehearing of the Department’s decision of November 16, : 
1917 (46 L. D., 259), denied PY First Assistant aces Vogelsang, 
March 4, 1918. | | 


ae 


4 ALASKA COAL LANDS—AMENDMENT oF LEASING REGULATIONS. is 
Ce oF THE INTERIOR, ie | 
Washington, D. C., December 3, 1917. 


-Baragraph 7 of Regulations. Governing - Coal Land Leases in * 
Alaska, approved May 18, 1916. o L. D. AN) 1s pneeoy amended to 


read as follows: - 
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(7) When: the. ‘time fixed for filing such applications shall. have expired ‘all- 
applications then. on file will be promptly listed and the proposed. terms there-_ 
- under will be noted. ‘Thereafter due publication. at the expense of the Govern- 


. . ment for not less. than once a week for a. period of thirty. days will follow in 
at least two newspapers of general cir culation, one of which shall be published se 


in the: ‘Territory of Alaska and‘ one in the United States pr oper, of the applica- 


| - tions filed, each to be designated by. a number and not by the name of the appli- 
cant, the block or blocks applied for, with the announcement that at the ex- 


piration of the’ period Of. publication the said applications. will be taken up and | 
the . proposals therein considered, subject to any. better terms that may be © 
offered by any other qualified. applicant uring the period of publication, or 

byt the first applicant. | 7 
-. Praneiiw K. Lane, 


GANUS v. STATE OF ALABAMA, 
| D ccided D coomber i , 1917, 


SETTLEMENT UPON area Lanp—Paior ENTRY Cancene—Warew Sermum: 
MEN® RIGHT ATTACHES. a | | “a 


-A bona fide settlement maintained. upon lands embraced in the intact entry of 
another attaches 0 instante upon cancellation of the entry. | a 


- SETTLER’S Rrieut—Sxc:. 3B, Act OF ‘May 14, /1880—Consircrme Cranes OF STATE - 
AND SETTLER, ; 


The provision in section 3 of the act Be May 14, 1880 (21 Stat., 140), limit- 
ing the time within which: a settler. must assert his claim to three months 
from the date of settlement when on surveyed land, was intended solely for 
the protection of the rights of settlers as. among themselves, and is. without 
application | to conflicting claims of a settler and a State under its School 
j grant. 


VoGELSANG, First Assistant Secretary: 


Alvah F. Ganus has appealed from the decision of the: Comins: 
sioner of the General Land Office rendered July 11, 1917, in the above. 


entitled case, dismissing his protest against indemnity school land. — 


selection 09403, filed. Pobraaey 26, 1915, for the E. 4 NE. 4 and NE. 4 
SE. 4; Sec. 20, and SW. 4 NW? Seo. 21, T. 18 8, RT W. HLM, 
Montgomery, Alabama, ina, Wee © oe 
- The described land was formerly embraeod:. in Hoiisdiead entry 
. 07483, made by James B. Smith, July 8, 1912, subject to the pro- | 
visions of the act of June 22, 1910 (36. Stat.., 583), which entry was 
canceled, upon. relinguishinent, February. 24. “L915, two days prior to: 
the filing of the State’s selection hereinbefore notarrod to. ee 
November 6, 1915, Ganus filed protest against the allowance of ee 
- sélection, claiming that he had been residing on the land since Janu- 
ary 31, 1915, had since fenced a portion thereof and otherwise im- 
| the same, and had, in addition thereto, cultivated. aD DROSS — 
| mately 1S acres o> : 7 ek. * 
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The Commissioner of the General pana. Office, on July 14, 1916, : 
direciad that the case proceed.to hearing upon Ganus’s spnolest. 


7 Hearing was held August 2, 1916, before the clerk of the Circuit — : P 


Court in and for Jefferson County, ‘Alabama, at which testimony was 
submitted in the form of oral depositions by and in behalf of 


-Ganus, but no evidence was offered by the State, although its aeone oe 


cross- examined Ganus and his witnesses. 7 
_ The testimony submitted was vague and meager and the facts ie 
closed thereby are totally insufficient for the purpose of determining | 


_ whether or not Ganus was a dona fide settler on the land prior to the 


date the State’s selection was filed, and, if such’ were the case, 
whether protestant had followed up ‘his settlement by subsequently. | 
maintaining Tepimonee on the land to the exclusion of a home else- 
where. | 
Upon this eeidd the Decarueht entertains no doubt but Haas 
Ganus diligently prosecuted his claim and endeavored to clear the 
records of the entry, which was intact at the date he commenced 
settlement. In this respect the record discloses that during the 
month of January, 1915, he wrote the local officers on two. occasions 
requesting to be advised as to how to proceed to acquire title to the 
land settled upon by him, then included in the entry of Smith, who 
had abandoned the land. February 8, 1915, Ganus again made in- 
' quiry of the local officers as to what should be done by him in order 
_to contest the entry of Smith, as a result of which Ganus, on May 25, 
1915, filed contest against the Smith entry. -The local. officers, on 
May 27, 1915, acting upon Ganus’s contest, advised him that the 
Smith entry. had been relinquished February 24, 1915, and the lands 
applied for by the State, February 26, 1915. | 
_ Ganus states that he was not aware of the fact that’ ‘the ‘Smith 
entry had been relinquished previous to the- date he filed his contest. 
No good and sufficient reason 1s apparent, at least from the present 
record, to doubt this statement, as it appears that the State’s agent 
procured thé relinquishment of the outstanding entry, and, after fil- 
ing the same in the local land office, tendered the State’s school land 
selection. The only course left for Ganus to pursue was that of filing © 
protest against the acceptance of the State’s selection, which he did. 
The Department, in view of these facts, is not inclined to hold that 
Ganus slept on his rights, but, on the contrary, did all within his 


power to have the records alenved: of the Smith entry, and, subse-  ~ 


quently, the State’s selection, in order that he might make entry of 
the land, upon which he claims to have been a settler at the date the — 
Smith entry was canceled upon relinquishment and prior to the 

date of the filing of the State’s selection under consideration. © = 


Regarding rights that may be acquired by settlement’ upon lands  * 


while embraced 1 in an intact entry of another, the Department has i in- - 
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variably elds following the principle laid down by the Supreme 
Court in the case of Moss v. Dowman (176 U. 58., 418, 421), that a 
“bona fide settlement, if being maintained upon lands. embraced in 
the intact entry of another takes effect eo instante upon cancellation © 
of the entry. The Department: in passing upon this question, and in 
conformity with we views expressed by the court 1 in the case cited, 
has held: — | , 


Settlement on land covered by an any must he aeounpanied by residence 
or other evidence of occupation. in order to take effect on cancellation ot the 
entry. (2 L. D., 26, 128.) - 


settlement on land covered by an entry confers: no right as against the record. 
entryman, but as between subsequent claimants settlement first in time is 
entitled to the highest consideration on cancellation . of the. existing. ae 
(11 L. D., 284 ; 20 L, D., 452 ; 25 L. D., 37, 448.) 


No rights. can be -aequired. by acts of settlement as againat an entryman 
_ claiming under a prior record entry, but as between subsequent. claimants the 
prior actual settler - is entitled to. precedence upon the cancellation of the. entry | 
for extin guishmeat of the record title. (34 L. D., 257.) — ; 


Tt follows that if Ganus was actually i in possession of the premises 
at the date of cancellation of the outstanding entry of Smith, Febru- 
ary 24, 1915, as he claims to ‘have been, his rights acquired by such. 
serlenient were superior to those of the State under its. selection 
filed February 26, 1915, provided his settlement was followed up by 
bona fide residence on the land to the exclusion of a home elsewhere ; 
otherwise, during the pendency of the selection and prior to its final 
rejection, the State’s rights would attach in accordance with the 
principle laid down by the Department i in the case of Alvin R. Jones 
et al, (45 L. D. eae So ae cited in the decision below, holding 
that: | ee be, 7 | _ : 

A mere settlement upon public land ‘is not such an appropriation as will 
prevent school indemnity selection thereof; and where the settler subse- 
quently abandons his claim, the pending school indemnity selection attaches. . 

The Commissioner, under authority of the ruling in the Jones case | 
, cited, dismissed Ganus’s protest: on the following ground: | 

Grats admits that he was away from the homestead ‘from in May, 1915, 
‘until September 14, 1915, and no testimony was offered as to. where he was | 
pate after that time and up to the date of.the hearing in August, 1916. 


a AS there is no showing upon Ganus’s part that he has resided on the 
land at all since in May, 1915, to.in August, 1916, a period of over 14 months, 


-. Ganus lost his. preference right as @ prior. settler, 


The Department can not concur in the view that claimant: (having , 
admitted he was absent from May, 1915, until September, 1915), 


merely because no evidence appears of record showing that he. resided 


on the land from September, 1915, up to and including. the date of 
hearing, August 2, 1916, is to be | to have been a dur- 
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ing that period. In ie absence’ of : positive: aise to that effect it is_ 
to be presumed to the contrary, or, that claimant was. residing on 
the land during such periods as he did not specifically state he was 


absent. ‘The Department concludes that claimant’s prayer upon this 


proceeding, that further. hearing. be ordered, at which the State may 
be represented, should be, and it accordingly ; is, hereby granted. 
Furthermore, in this connection claimant ates under oath that 
during the time he was absent, from May, 1915, to September, 1915, 
it was in order to make a living for himsel? and family and at 
the same time make it possible to cultivate and improve the land, 
and that his wife and. children: were feng. on the land, as he had no 
home elsewhere. a 
Counsel for the State ae soitends that whales ol 
rights or equities Ganus, might have had in the premises were lost 
through his own laches, in view of the fact that he did not protect 
his right by filing his homestead application, or protest, within 
the three months. immediately subsequent to the date the land be- ° 
- came subject to entry, or after cancellation of the Smith entry, as 
provided by Sec. 8 of the act of May 14, 1880 (21 Stat. , 140), and, 
therefore, the State’s selection, for this reason, if no oir. should 
be accepted. If this contention were legally | sound there would be 
no necessity for further hearing. It is, however, without merit. The 
Supreme Court, in the case of Northern Pacific Railway Company Ve 
Trodick (221 U: 8., 208), syllabus, held: 7 


Under the act of May 14, 1880, ¢ 89, 21 Stat, 140, delay. on ve Sart of 
-homesteader in making application after survey can not be taken advantage of 

by one who had acquired no rights prior to the filing; and so. held, that where 
| the Northern Pacific land grant had not attached on account of actual occupa- 
tion, delay on the part of the. settler in filing after survey did not inure to the 
benefit of the company. 

Again, in. the case e Svor_ v. Morris ale U. S. 524), syllabus, 
the Supreme Court held: . 
| Under the act of May 14, 1880, rat Stat., 141, ‘and sec, 2268, Rey, Stat., the 
rights of a settler who fails’ to assert. his claim within three months of settle- - 
' ment are not inexorably extinguished but only awarded to the next settler jin 
order of time who does assert his claim and complies with the. law, and advan- 
tage of this statute can not be. taken by a railroad company selecting land 
which is withdrawn from selection by. having already been settled on. ‘Bast- 
ings & Dakota Ry. Co. v. Arnold, 26 L. D., 538, approved. 


The Department, following. the principle as laid down - the _ 
cases. last cited, in considering the case of Moore v. Northern Pacific ~ 


Railway Company et al. (48 L. D. , 178), syllabus; held: 


oe settler upon public land ‘who fails to make entry within: three months from J 
the date of settlement, or within three months from: the date of the filing of © 
the township plat of survey where the Settlement is upon unsurveyed land, 
forfeits his. ee in favor of a subsequent settler who asserts his claim in 
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; time; but in the abenee at an adverse ee uen aha settler loses no rights 
by failure to assert his. claim within three months. 

| Any question concerning the formality of the assertion and completion of 


title under settlement claims is a matter between the United States. and the 7 
* settler: and the land department is not deprived of its jurisdiction and- duty 2 


to give equitable consideration to asserted settlement claims by the tender. of 
a scrip srprton mass the jand re one: having ne claim to eine considera- 
tion. e , ae 7 | i, 
The Debacinnt in the miore recent case of. Wilson ¢ we State of 
New Mexico (46 L. D., 582), syllabus, held: 


The provision in Sec. 3. of the act of May 14, isso (21 Stat., 140), Uniting 
the time within which a’ settler must assert his claim to three months from 
the date of settlement when on surveyed land, or three months from the date 

of filing of the township plat when en unsurveyed land,.was intended solely 
for the protection. of the rights of settlers as among themselves, and is without 
application. to conflicting claims of a settler ‘and a. State or railroad company 
_under its grant. © | a | 

“In the administration of the public land system, it is a fundamental 1 principle 
that the settler shall be. preferred over claimants who seek to assert: scrip or 
other rights to: the public domain, and in pursuance of this. principle - the De- 
partment will. give equitable consideration. to asserted settlement claims, in the 
presence of a scrip application for the land. ae one without claim to "equitable | 
consideration... 


The Department. therefore elds ‘hat! it is -auimaieeal in $0 : 
far as the rights asserted by the, State under the indemnity eelection 
involved are concerned, whether Ganus did or did not file an appli-. 
cation for the land, or protest against acceptance of the State’ s selec- 
tion, within three waonths from date of. cancellation: of the Smith 
entry, on which date he alleges he was a dona fide settler on the land. 

After. carefully considering this case from every angle, and espe- 
cially i in view of the showing presented by Ganus in the corroborated 
affidavits submitted in support: of his protest, the Department i is of 
’ the opinion that. further. hearing is necessary, and it is so ordered ‘ 
the issues to be confined to the date Ganus commenced settlement on. 
the land; whether or not he was a settler at the date the Smith. entry 
was canceled the duration of his absence from the date he’ com-. 
- menced his settlement up to and including. the-date of the hearing 
hereby ordered ; and whether or not, as Ganus asserts upon his pro-_ 


test, his wife and family resided. on. the land during his absences. - 7 


The hearing ‘should also bring out facts concerning the amount. of 
cultivation, extent and value of the. improvements. placed on the 
land by protestant, and such other facts as the parce litigant deem, 
relevant and material. : 
After submission of the further testimony the case will be consid- 
ered de nove: upon its merits. — 7 | 

The decision appealed from is accordingly pented and) the case 
remanded for appropriate action in accordance with the foregoing. 
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DEER CREEK MINING AND MILLING Co. Y.- PARIS, 


Decided December 418, 1917. 


Mrntwa Locarron—Paron SETTLEMENT Crain IN Conmrzen—Parancountex OF 
| Rieu. . . . . 
Where a homestead entry: conflicts with” a iodo Inining claim, the homestead: 

entryman having settled upon the tract prior to survey and to the lode. . 

: location, the point of discovery of which is outside the limits of the home- 

| gtead tract, the right of the entryman is superior to that of the. locator if 

the evidence does not show that the vein extends into the homestead tract 
or that the area in conflict is mineral. 7 


7 VoaErsane, First Assistant Seoretary: | | 
_ This is an appeal from the decision of the Sornsiees of the 
G@sncral Land Office, February 25, 1916, sustaining. the protest of the 
Deer Creek Mining and Milling Company against homestead: entry 
04738 by Joseph D. Paris for the NW. 4 SE. 4 and E..4 SW. 4, Sec- | 
tion 4, T. 31 N., R. 3 E., B. M., in the Lewiston, Idaho, dnd district, 
to the extent of its sonfict with the Paris lode mining ‘claim, and 
holding the homestead entry for cancellation to that extent. | 
_ The plat. of survey was filed in the local office February 10, 1913, 
and on that day Paris filed his application for homestead entry of 
the land described, alleging settlement November 15,1899. The entry 
was allowed Angust 23, 1918, and final proof was submitted January 
21, 1914, but on January 14 the protestant filed its protest against 
the eritry so far as it conflicts with the “ Paris” lode claim, located 
January 8, 1910, and lying partly north of and partly within. said 
tracts. Teste: bette joined upon the protest, a hearing was had, be- 
ginning January 11, 1915, and upon the evidence adduced the local 
— officers rendered their decision, September 4, 1915, recommending dis- 
missal of the protest. The Commissioner, on appeal, reversed this — 
decision, holding the homestead entry for cancellation to the extent | 
of the rondlict: and allowing the protestant to apply for a “segrega- 
tion survey. From that decision Paris appealed, April 10, 1916, to 
the-Department. _ | 
... . The Paris lode Asia was located with its north’ end line, bearing 
| east and west, 609 feet north of the north line of the Paris homestead - 
. tracts, its center line 1412 feet long and bearing north and south, its 


‘width 600 feet, and its south end line bearing north 75 degrees 1. 


minutes éast; so that its conflict with the homestead tracts has acen- | 
ter length an 803 feet and embraces nearly four-sevenths of its total 

“area. Paris’s residence on the. homestead tracts has been continuous 
since his settlement in.1899, his house, barn and other improvements 
being on the NW. + SE. 4, said section 4, near its north line and east 
of the east line ot the —e lode location, 


2» 
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The sorutseiaal was incor por cl in November, 1908, under the | 
laws of Idaho, Paris being one of its incorporators and ames in the 
“articles as an original stock.subscriber and director; and he was still 
a stockholder at the time.of the hearing, but has since sold his stock, 
pur suant to-a previously. granted option, to Orr, the company’s ica. 
ing promoter and manager. The Paris lode claim, located by one 
Gray, January 8, 1910, was conveyed. by him to the company in June - 


of that year: Previous to its location the company had acquired sev- 


eral other claims, and including. the Paris it held seventeen at the 
time of the hearing, the group running southeasterly and joining 
the Paris claim on its north end, and on or near one of the claims it 
had ‘a reduction mill in course of erection; and it had taken rich 
ore from some of the other claims, developing them by tunnels aggre- 
gating nearly 1000 feet in. length. Its only discovery or: develop- 
ment on the Paris claim ison that part north of the north bound- 
ary-of the Paris homestead tracts, and consists. of three prospect 
holes, the. most. southerly 76 feet north of said north homestead 
line, each of which shows smal] veins or perhaps lenses of. gold- 
bearing quartz, the assays of ore samples from which showed min- 
eral values ranging from. very low to about $400 per ton; but the 
deposits in place show varying strikes, and indications of pinching 
out entirely in or near the most southerly prospect. hole, and accord- 
ing: to the testimony of the protestant’s expert witness, Prof. Thyng, 
the main ledge, found in the drift tunnel in the company’s: main 
workings north of the Paris location, has a strike of north 56 de- 

grees west and could not enter any part’ of the Paris claim without 
' “a tremendous twisting on its course,” which he says would be “very 
improbable.” No prospecting has been done, or discovery made, and 
there are no mineral. indications, on the part of the claim within | 
the conflict area,—that i is, within the homestead boundaries. | 

The official township survey, although it is noted on the plat that 
“there is some indication of mineral in this township,” does not 
classify these particular tracts as mineral in character, and: there- 
' fore they stand. as Pree facie nonmineral—a ee ae easily 
rebuttable, however. at a 

Paris was the locator of sayaral of the pltetants group of ae 
lying northeast and east of the homestead tracts, and conveyed them > 
to the company nearly three years before the Paria claim was lo- 


cated. On January 13, 1911, he located for himself the “Nellie” 


lode claim, near the center .: the homestead tracts and next south 
. of the Paris location, with its length running east and west, and his 


location notice referred to the Paris claim as adjoining it on ee a 


north; but: this location he afterwards abandoned. : 
These are the salient’ points of the evidence in 4he record, and 
they Pe several questions of law for consideration. 
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a First, the’ equitable estoppel arn against. Paris. This claim 
is based on the facts, first; that Paris was a stockholder of the mining — 
company, and that. its management (with which he was originally 


but not then identified as a director) has sold its stock.on the faith 
of all its apparent assets, including the Paris claim as. located; .sec- 


ondly; that: he has ‘himself located sundry mining claims in the 
vicinity, including particularly the “ Nellie” claim within his home- | 
| stead, which location he bounded on the north by the Paris location. 
None. of these facts are enough, standing by themselves, to raise 
ore estoppel. Paris’s acquisition of some of the mining company’s 
original stock issue, and even his entering its directorate, could not. 
bar him from. disputing: its after-acquired claim to property claimed 
by himself; and it is not shown that. he ever personally assisted in - 
floating its stock. His location of other: mining claims in the vicinity 
is not an admission on his part that the land embraced in this. par- | 
ticular claim, or rather the part of it conflicting with his long. prior . 
homestead settlement, is mineral land. It is true that his location in 
1911 of the Nellie: lain in the midst of the homestead tracts and 
next south of the Paris. location, and his referring in his location © 
notice to the Paris claim as adjoining on the north, make it useless 
for him to pretend ignorance that the Paris location. extended into 
his homestead tracts; but even that does not amount to an admission 
by him that the conflict. area is mineral in character-—which, as will 
presently be seen, is the vital question. ‘What is more, the proof 
Jacks any showing of the other essential element of an estoppel ‘against. 
-Paris—that-his action, speech; or silence when he should have.spoken, 
- was acted on by a party or privy, with ‘such change of position. as. 


would entail loss or prejudice if Paris were permitted now to take .— 


an. attitude inconsistent with his former action, speech, or silence, 
This is of, the essence of estoppel in. pais, or“ equitable estoppel;” as 
it is often termed. ‘Bigelow on -Estoppel (2nd ed.), pp..492-502, and — 

- cases cited. But Paris had ceased to be-a director of the mining com- 


os pany when it acquired the Paris claim; the “Nellie” location was - 


made at a still later date; he himself took no part-in floating the 
company’s stock; and if he had, the stockholders are not in privity 


with their corporation, the party. here; as regards this litigation 1 m- - 


volving a specific item of its claimed assets. ‘They must seek their 
_ judicial remedy independently against any individual who may have 
led them into loss. “Nor does-it appear that they even. knew: that 


Paris was. a stockholder, or that in his Nellie location he had so re- - 


ferred. to the Paris ipesticn as. to. admit: that it.extended within his 
- homestead boundaries. The factors of knowledge. of and reliance 
upon the act, speech or silence of another to one’s own prejudice are 
ees Jacking, so far as the record discloses. 6 6 Cyc; Pp. es 
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aon the character of the land’3 in controversy. This: question 
must: now be considered quite apart from the claim of an estoppel. — 
_ Without reviewing the evidence in detail, it is enough to say that- 
_ the samples of high- grade ore from that part of this claim north of 
the’ homestead boundary, coupled ‘with the fact that. the mining — 
‘company is pursuing extensive development. and installing costly 
~ milling machinery on another part of its group of mining-claims, © 


| stamp that part of the Paris claim as mineral land at the time of - : | 


_ the application for the homestead entry. But this ground is not 
in controversy; its character, as mineral or nonmineral, bears on the ~ 


ease only as a link in the chain of protestant’s claim to the southerly ae 


part of its location, lying within. the homestead. ‘boundaries; and 
treating that part of the mining claim—the contest area—as a sep- 
arate unit of land,-it must be held with equal positiveness that it is” 
- not shown to be. mimieral at all. It was presumptively nonmineral 
notwithstanding the public surveyor’s notation that “there is some 
indication of mineral in this township,” and the burden clearly lies 
on the protestant to” DIOve it mineral... This has. not. been- done. 
Not only the “ discovery.” but all the prospecting was on the other 
portion of the claim, northerly of and outside the homestead: ‘The 
ground within the: conflict area has never been investigated for 
mineral ; it shows. no mineral outcrop; its surface has not even been 
disturbed save by the homesteader’s plow; and the evidence of. the . 
pinching out of the small veins (or more probably lenses) of min- 
eral in the northerly. portion of the claim, and of noncontinuity of 
- those veins, is such that it cannot reasonably be inferred that. they - 
extend within the conflict ‘area and would there show valuable min- | 
‘eral deposits. Nor can it be inferred that the more. well-defined — 
main ledge disclosed by the protestant’s workings in some of its © 
other claims extends into. this contested. ‘ground, first because its 
strike points toward quite another quarter and the. protestant’s 
oe witness admits that it is. very improbable it would show such 

“tremendous twisting on its course,” ’ and secondly because, mineral — 
ciaeabie: of neighboring ground is never accepted by. the Depart- | 
- ment or the courts as establishing mineral character of ground. in © 
dispute as such. The contest: area must therefore be » held non-. 

mineral. e 2% Se eer Ay | 

“Tt must: be regarded’ as. settled law— eee 

As to the homestead claim: aes gs 

(1) That a. settlement on unurveyed public land, maintained as 


= required. by law, protects: the settler against adverse claim until 
- three months ation filing of the township plat of survey in the dis- 


trict. land office, precisely, as he would be so. protected if he had a 
homestead entry. Bryant ». Begley (23 L. D., ae James Mc- : 
: Court Ce Id. — pan 2 ‘Beck ce U. S. AL) - 


? 
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@) That an entry of land’ under the fiemedeel law creates a 
vested'interest and prevents adverse appropriation under the mining 


laws unless the land so- entered is shown to be of known mineral a 


character before the issuance of final certificate. ‘Spratt. v. Edwards | 
(15 L. D., 290). And see South Dakota v. Delicate (34 Id. er 
And as to the miming claim: | | 
(1+) ‘That a valid mining location may be naan only o on lands : 
some part of which are shown, by a“ mIscOver yy: to be valuable for 


3 mineral; but 


— (2) That a lode location based on discovery of a vein may be laid 
on a strip of open, unappropriated, unsegregated public. land 600 
feet wide and 1,500 feet long in any direction along the supposed 
é strike of the vein, if such strip embraces the point of discovery. equi- 

distant from the aide lines; and the point of discovery may be any- 
where within the strip without reference to the end lines, and the 
boundaries of the claim may: include open nonmineral jgad as well 
as mineral land. | 

(3) ‘That a valid mineral ingen gives the ieaioe possessory 
title to and control of the superficial area of. the land within its 
boundaries, ‘so long as he complies with applicable laws. — | 

But it has been seen that the homestead settlement protects the 
settler, from its date; that is, it. segregates the area of settlement, as 
of that date, from adverse entry, provided it is followed within aie 
time by the homesteader’s entry and provided none of that area is. 
‘found, before. Issuance of his final certificate, to be mineral 1 in char- 


"acter. 


‘Sink shorten e, this ooniftiet area has not been ehows to be min- 
eral, it was not locatable as ‘part of the Paris lode claim in the face 
of its prior inclusion in‘ the homestead. settlement, notwithstanding 
the mining claim might extend to a length of 1,500 feet and might — 
include, with mineral ground on which dissovey was made, con- 
tiguous nonmineral ground éf unsegregated. by pror homestead set- 
tlement.. See Montgomery v. Gilbert (26 L. D., 216). | - 
-The Commissioner’s decision 1s accordingly eevemed: ‘the miner ral | 
protest is re] jected, and the homestead entry of Paris will be allowed | 


intact. | 


ad 


LAND ENTRIES OF ALIEN ENEMIES WHO HAVE DECLARED INTEN- | 
TION TO BECOME CITIZENS. : a | 


DEPARTMENT OF THE INTERIOR, . 
 Wasuineron, D. CG. 
| December 20, 1917. 
I ie. your [Commissioner of the General Land Office] letter of 
December 12, 1917, requesting instructions as to the rights of alien — 
enemies who have ‘declared their intention to become citizens, with 
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2 aca to ‘land entries. under .the laws of this ou hich: au-- 


-.. thorize persons who have declared their intention to become: citizens a a 


ee _ to make stich entries. 


Section 2289, Revised. Statutes, provides: 


_ Every person, who is the head of a family, or mune has: whaved at the age sof = 3 


‘twenty. one years, and is a citizen of the United States, or who has filed his — 

. declaration of intention to. become ee as required by the arene Jawsy. 
Shall be entitled *. on ee | | , a | 

to make homestead. entry. | ke ee 7 

Section 2291, Revised Statnies, — boa Ae abated of nal | 


i proof on homéstead entries and for issuance of patents to the bene- 


_ ficiaries: specified therein ae hie at. that time citizens. of: the United - : : . - 
— States. eo | 


‘The act of. March. 8: 4877 (19 Stat, 377), iden ded < the act of | 


‘March 3, 1891. (26 Stat., 1096), allows dexit land entry. to be made by _ | 


“any citizen of the United States, or any person of requisite age, 
‘who may be entitled to become a citizen, and who has filed his dec- 

-~ Jaration to. become such.’” Such entryman. can not, however, obtain - 
patent until he has become a citizen of the United States, 3 ; 

The dct of June 8, 1878 (20 Stat., 89), commonly known as the 


_ Timber and Stone ion provides that lands chiefly valuable for tim- . 


ber or stone may be sold to “ citizens of the United States, or pEceeons | 
who have declared their: intentions to become such.” | 3 
Section 2319, Revised Statutes, provides for the occupation end 
purchase. of mineral land “by citizens of the United States and those, ; 
who have declared. their intention to become such. ae ee 
_. The instructions of January 11, 1915 (43 L. D. 485). ¢ governing the . 
-sale of. isolated tracts. under. Section 0455, Ravicsd” Statutes, and 
amendatory laws, provide that persons, who have: declared their inten 
tion to become citizens may make such purchase. | 27) eS 
- Section 2171, Revised. Statutes, provides i in part. that—_ va 


No alien who is a native citizen or subject, ora ‘denizen of. any. country, state, _ 
or sovereignty with which the United States are, at wal, at the time of his appli- 
 . eation, shall be then admitted to become a citizen of the United States. eee 


Tt. would appear that under existing laws an alien enemy who has 
: declared his intention to become a citizen. and who is otherwise ‘quali- : 


fied .may be allowed.to make a homestead entry, timber or'stone =. 

entry, mineral entry, or to. ‘purchase under the isolated tract law. ©. | 
No final homestead entry by such a person may be allowed until com- eee 
_ pletion of citizenship. Therefore, where final proof ‘is offered. on i 
such entry, it should be suspended until such time as citizenship. of. 


the entryman shall have been obtained unless in the meantime. the _ 
objection shall have been removed by remedial legislation, _ | 
4587" —17—vor 46-——18 - : 


oS 
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As to esa Tnud ieee it appears that: an alien enemy, although | 
he has declared ‘his intention to become a citizen, may. not be per- 
~ mitted’ to make such entry, because under present. conditions he is _ Ba 
“not eligible to citizenship. This appears to be ati anomaly, differing _ 
from all: other land laws, but nevertheless existing law must be ace . 


‘ministered | as. found so long.-as it remains unchanged. | Existing 
desert land entries. properly. allowed should be permitted to stand, 


-- and when final proofs are submitted they should be suspended. as in 


the case of homestead final proofs by alien enemies who have de- 


 clared their intention to become ae) but who payee not: ss ren c 
ona -eitizenship. | eo ae 


- Auuxaxpre T. Voenecnas 
First Assistant Seortary. 


3 a 
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" SOLDIERS’ é AND SAILORS’ ADDITIONAL RIGHTS UNDER SECTIONS 


_ 2806. AND 2807, REVISED STATUTES. 


| Daparraewe OF THE Lyrerror, | 
"- - Gmwerar Lanp Orricn, 
42 re _ Washington, Di Ox December 26, 1917, 
“Hon. ReaiGs: he Hage, as 
| _ Attorney at Law, : 
San f° rancisco, California. oe 
“My Daa vee os | 


. I have considered. the sepia: set. forth in your ~ briaf’ filed aa 
sera to my ‘administrative ruling of February 15, 1917," touching — 


. soldiers’. additional rights,” which: instructs the Comintern: of 
’ the General Land Office that no soldier’s- additional right assigned, 
after the date of said ruling, by the heirs or the administrator of a 


deceased soldier’s estate, or of the estate of his widow, or of his = 
-minor orphan children, or ‘directly by such. minor orphan children. 
* ahae they. shall have reached majority, eee be Feoognized:: as a valid | 


basis of entry of public land. 


Your argument apparently coats on your ee (p. 15. of your a 
_ brief): that Congress, by its amendment of March 3, 1878 (amend- 
ing Section 2 of the Act of June 8, 1872—afterwards ‘Sec. 2306 _ 
Be, S:)i52 fe lifted Section 2 out of any relation to Section. 3”. (after- oe 
wards. Sec. 9307 R: 8.) “just as completely and effectively as if it 


had so- repealed it and aaacted new, pore and distinet legisla- 
tion In place. thereof.” . es, 


Tecan not assent to tie: Soindnes 6f this pranciGon The sieade SS 
"ment. referred. to simply (1) enlarged the privilege of entry under — 
- the ptovisions of: said act to the unqualified privilege of’ entry, and | . 





1See page 32. 


wiles eee eee a 


bas * Ae 
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_ (2) ri ted: the restriction to iy of Sodionous lands which had = 
been introduced into the amended form, approved June 8, 1872, of 
the.“ soldiers’. and sailors’ homestead act,” but had not ee in. ihe. Poe 
y original ‘form. of that act, approved April 4.1872 (17 Stat... 49). 


Thus the amendment of March 3, 1873,-in one respect simply. restored ines 


_ the section to its original form, and in another respect, broadened the — 
field of the additional entry: penaiitied: but it left the. section. still 
in the same relation to the other. sections of the original act as when. 


af ‘that act was passed. — 


And even. if. it is conten to say that ihe ‘amendment se ceased: 7 


| ‘Section 2 of every vestige. of. its character asa homestead. ‘privilege — _ 


> or right,” ‘still it. left its provisions among the “ benefits enumerated | 
in this act,” which. are extended, by Section 2307, to the widow and > 
-the minor orphan children of a deceased soldier who if living would - 


be entitled thereto. Therefore I find no justification for denying. — 


to such widows and minors the devolution upon them, ‘successively, — 
of the additional: right of a soldier previously unavailed- of by him, 
upon his decease; and the judicial and departmental. construction of 
~ Section 2306 has always been such as to accord. to. them that devo- 
lution. | 

_ Now, this doveliton of the Weneee of Section: 2306 ‘upon. desig- 
nated. beneficiaries does not admit of inheritability of that benefit by 
the heirs of.an earlier. designated beneficiary, but excludes the notion 


of such. inheritability.. ‘The benefit ‘of Section 2306, indeed, is not. - , 


before its acceptance property at-all, and hence is not ‘capable of 
inheritance. It is a mere offer, which upon its acceptance by a desig-_ 
nated: beneficiary during his term of qualification as such becomes — 
property, and convertible into specific land by. entry under it. The — 
~ first designated beneficiary may avail himself of the offer during his 
lifetime, either by entry of land under it or by assignment of the right, | 


- either of which imports his. acceptance of it; if he does not so. accept, 


upon his death the offer stands extended to. his widow, who may. 


likewise avail herself of, and. so accept, the offer, during her widow- | : 
hoods; if she does not so accept, upon her death or remarriage the _ aay 


‘offer stands extended in turn to the soldier’s minor orphan. children, 


aoe who'may likewise avail themselves of, arid so accept, the offer, during | 


their minority. But until some Gitoree: while. qualified to become a 


iy, beneficiary by. acceptance, has. accepted. the statutory offer; there is | 


| no property right, hence there i is nothing to inherit; and. when there o 
is no longer 3 in being any offeree still qualified to become, by: accept- 


ee ance, a beneficiary, the offer lapses for: lack of: —_- of such ac- = : = a 


a ceptance. ’ gee 
- . It-is believed that the fore et is both sound. 3 in. ees ana oe ee 

oO consistent with. what. the Supreme | Court has. held: in. Webster. Da OF Ses 
_ Luther oe U. Be, 831) 5 : and it is precisely the view. r of the nature 


MY deiots 


a} 
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of the ' ‘ doldiar’s gddiional right’ is abodieas in the. administrative 


A “ruling of February. 15, 1917, to which I feel constrained to adhere. 


But you will observe that by its od doe terms the ruling is inap-. | ; 
plicable: to assignments of “rights” made prior to its date, as-those 


- may have been acquired on. the faith of other views from. time to time _ 2h: 


| —— announced. by this Department. ae 
ay yours : ae ay ee ae 

| ee csales ve “ 
- “LEAVES OF ‘ABSENCE. FROM HOMESTEADS FOR THE PURPOSE OF | 
| - PERFORMING FARM LABOR ELSEWHERE, as 


| Insrrvorions. re. 
| “[Cireular No. 581] : 


Derarmunwr OF THE Lwrerror, | 
: Genera Lanp. Orrice, - 
Wo . | | Washington, D. @. J suey 10, 1918. 
Rucrsrers : AND RECEIVERS, ’ 
— ‘Untren Starrs Lanp Orrions: 

Your attention is ‘directed’ to the act of ‘Congress of Desdiben: 20, 
1917: (Public No. 94), granting leaves of absence, during the pend- 
ency of the existing war, to homesteaders, to enable them to engage 

_ in farm labor on lands other than those embraced in their home: 
stead claims, which labor may. be in 1 connection with lands owned by > 


themselves. It. provides— ‘ | . | 
That during the pendency of the existing. war any ‘homestead ‘settler or entry- 


man shall be entitled to a. leave. of absence from his land for the purpose of 


| performing farm labor, ‘and such. absence, while actually . engaged in farm 
- labor; shall, upon compliance with the terms of this Act, be counted as construc- 
tive residence: Provided, That each settler or. entryman within. fifteen days after 


leaving his claim for the purpose herein provided. shall file notice thereof in. » bes 
the United States Land Office, and at the expiration of the calendar year file 


in said land office of the district wherein his claim is situated a written, state- 
% ment, under oath and corroborated by two witnesses, giving the date or. dates | 


| - when he left his claim, date or dates ‘of. return thereto, and. where and. for” . 


| whom he was. engaged in farm labor during such: period or periods: of absence: 
Provided further, That nothing herein shall excuse any homestead settler or 
entryman from - making improvements or performing the cultivation: required . 
a by applicable law upon his claim or entry: Provided further, “That. the. pro- | 
: visions of this Act shall apply’ only to homestead settlers and entrymen who may 
have filed their application prior to the passage of this Act. |The: ‘Secretary 
of the Interior is authorized to. provide. rules | and regulations for . a 


: this Act into effect. . : . | | 

2, The privilege of such abactice may be Seria by any person 

_ who had made a valid settlement on public land ‘before December — 
20, 1917, ‘or who has made, or shall make, entry a to appli- 
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| - cation filed oe that. date. Tt no ante has been aide prior to. 7 . ae 


the filing. of the notice stipulated i in: the act and. herein below men-) 
tioned, you will give it the current serial number and make record 


- thereof on your serial number register, noting that no entry has been” 


‘nade; also on the tract book, if the land is ; described 1 by subdivisions, ae 


: section, township and. range. . 


(8 Be "There. is no limit. either: oe the ae or os iehiath % of f the , : ca 
mg aces a homesteader. may have under this: act. They do notin: °°) 2: 
 anywise. interfere with the five-month absence privilege accorded, by oe 


law to the homesteader during each residence year, pursuant. to 
- notice and. without: reason. stated; but the periods. thereof are to be | 


, _ regarded as forming, part of “ seven ‘months’ residence ordinarily. i? | 


| required. . Sa | 
AY Each person Means to ai himself of the. pi aloes: of Us" 


this act must, within fifteen days. after leaving his homestead, file 


at the local United States land office a notice that he has left the land, 
, pursuant. to: the provisions of said act, for the purpose of perform-— 
ing farm labor elsewhere. On or before February 1 of each year he 


-' must file at said office a. written statement, under oath, corroborated _ 
_ by two witnesses, with regard to such absence or abserines during the, — 


last preceding calendar year. Said statement must.contain the date 
or dates when he left the claim and the date or dates of. his return 
thereto ; also the name or names of the places where he was engaged. 
in fara labor. during the period or. periods of his absence and the 
name or names of the persons for whom said labor was performed. — 
Unless he complies with these conditions, he will not we entitled to 
the benefits of the act. | 

5. The act. does not excuse a hanisendee = full epaeline 


- with the law with respect to cultivation of his land and the erecuon afk, 


of a habitable house eon 
: nee a | Chay Thien. 


Approved: | ar 
_ ALBXANDER ibe VoonrsaNa, 7 
First Assistant Secretary. 


-[Posure No. 94650 Cones 
‘IS. 2384.1 oa 


ha Act To authorize absence. py homestead settlers, and | entrymen, and for o3 
y Ee ee se oe) Pa, other purposes. ae 


Commissioner, ee oy 


Be it onaotea Bij the ‘Senate and House a Bepcsieai ies a the’ Lee | 


| - United States. of America in Congress assembled, That during the ea a 
: ‘pendency of the’ existing war any homestead settler or entryman - ag 


: shall be entitled to a leave of absence from his land. for the Purpore: tint 
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} of per forming farm labor; and such absence, while actually engaged | 


- in-farm labor, shall, upon compliance with the terms of this Act, be 


~- ¢ounted as constructive residence: Provided, That. each: settler or. ae 


entryman within fifteen. days after leaving his claim for the purpose © 


herein provided shall file notice thereof in’ the United States Land 


Office, and at the expiration of the calendar year file: in said land: 


< . office of the: district wherein his claim is situated a written statement, ad 


7 under. oath and corroborated. by two. witnesses, giving the date or . 


dates when he left his claim,: date. or dates of return. thereto, and 
-- where. and for whom he was engaged: in farm labor during: such 


os period or periods of: absence : Provided further, That nothing herein : 


‘shall excuse any homestead settler or entryman from making im- — 
7 provements or performing the cultivation. required by. applicable law 
upon his claim or entry: Provided further, That the provisions of — 
this Act shall apply only to homestead - settlers. and entrymen who 
may have filed their application prior to the passage of this Act. 
“The Secretary of the Interior is authorized to provide rules and 
: regulations. for carrying this Act i into effect. ete aie Fs 

a December 20, 1917. 7 _ 


APPLICATION 5 FILED MORE THAN 10 DAYS: AFTER. THEIR 
on _EXECUTION—CIRCULAR 352 AMENDED. | | a 


‘[Cireular No. 588.) 


Derarrment OF THE ‘Teor: | | 
— ,.  GEneRAL Lanp Orion, - 
se a Washington, 2. ¢., eens 1, 1918. 
| Roarsrmns AND REcrrvers, = 
| -Unirep Srares ee Orrtces: Se 4 , 
Your attention is invited to an order of. fie Senay of the aA 
Interior. dated January 9, 1918, modifying the. regulations, which. 
‘require ae for entry, to be. filed within 10 ela after then 
execution: | 


| “The PeaeeMnene is advised that various local. officers ie been obliged to 
- reject applications to enter which were promptly mailed but were not received 


- - within the time fixed by the regulations of September 8, 1914 or L. ‘D., 378), 
é resulting in annoyance and. expense. to the applicants. | : 


—. to agree herewith. 


~ . In view thereof you will direct local officers to accept as filed within, the. time 3 
named. in said circular all applications to enter which were deposited in the mails- 
within 10 days from the date of execution, the ae being amended 


OM ae. 7 


ditieg ‘Commissioner, 


. Retsrens AND pine . 
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. PAYMENTS on ENTRIES OF LANDS IN ABANDONED MILITARY 
‘RESERVATIONS, MADE BY PERSONS IN MILITARY OR NAVAL 


SERVICE, eo Se cy eee ees oe 
[Oiredtax No. 085.) ap A . a a 


e Derarrment OF THE “Lwrertor,. | 
ess | GENERAL Lanp Orttcn, 


~Unrrep States Lanp Cree 


| Washington, dD, C., Flee: 19, 1918. es | ¢ 


“Where a person has entered or shall ‘enter ind nec in nan 


3 abandoned military reservation, for which he is required to pay: a _ - 
certain price per acre, and thereafter has. entered or shall enter the 3 


military. or naval service of the United States, the entry will not 


be canceled on account of the failure of the soldier or sailor to make - o 
the payments. of any amounts falling due during the term of his en- - ie 
listment, but. it will be held suspended pending consideration by: 


: Coripress. of: legislation designed to extend the time for. such. Pays 
ments beyond the period of military service or the existing war. 
~The question whether such entrymen shall be required. to pay in- 
terest, except as requir ed by existing laws, will. depend, . on the 
terms of the legislation which Congress. may enact. cadets 
“In cases where the entryman has filed notice of ee ‘entrance ant 
the military. or naval. service, as permitted by, paragraph. 8 of the | 
circular. of. instructions. of August: 99, 1917, issued under the act | 


of July 28, 1917 [46 L. D., 174], you will, nevertheless, call upon him, 


for the payment, when due, but will-in your notice inform him that 
if he is unable to. pay, on account of his employment i in the inilitary - 
or naval service, he should advise you to that effect. In all cases os 
_ where there: 1s response by him or on his behalf that he. has entered - 
| ~ the. soilitary. or naval service, you: will forward the. papers: to this: 7 
office with your report. 7 
we! oe 8 oy CM. Bruce, 
oo Oo ee ee Acting Commissioner, os 

; pe. +3 Eg ae re | a 
a _ ALEXANDER T. Voesrsane, ae 
| . ht ist Assistant Seoretary. 





"SOUTHERN PACIFIC RAILWAY COMPANY. x oe 
| Decided January 19, 1918. as 3 


- Rarrmoap INDEMNITY. Sere ions A penomeavion Ror. . ty Ses 
‘The rule of. approximation is applicable to railroad indemnity, selections. a 


Sane—RecuLATION S—AUTHORITY or SECRET ary To WaIve. i ae 
‘Regulations adopted. by the Secretary of the Interior covering matters rest- 
gerne ing -in his: discretion under the general] supervisory authority vested in 
him, , may be waived by him in the exercise of such diser etion. eae 
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; RariRoaD INDEMNITY SELECTION Lasts—RutE Regaxprve Temi as 7 
- Good administration requires that, under ordinary .circumstances, each ‘item _ 
of a railroad indemnity selection list shall be considered and disposed of as 
- an independent selection, unaffected by facts shown in other items; but | 


an exception will be made where, in a tendered list made up of several | 


7 ‘items, the aggregate area of the tracts severally designated as bases. forms © 


a sufficient. base for the total acreage asked in exchange, even though in- ; : 7 | 


dividual” items of the base so tendered may contain a larger or ewe 
, acreage than the corresponding items of the tendered selection list. 


: Vooarsane, First Assistant Secretary: - 
On February 1, 1918, the Southern Pacific Railway. leis fled | 


' its main liné indemnity selection list No. 180 (Los Angeles 017622), °. 
... which embraced the selected tracts in separate and distinct items _ 

' . numbered 1 to 12, respectively, of which items 5, 7 and: 10, here in- 
volved, embraced ‘the W. 4 SE. 4 SE. 4, Sec. 18, T. 5 N., R. 11 W.,: > 


S. B.M., 20 acres, the E. 4 SE. 4 , Sec. i, T.5 N., RB. 12 W., S. B. M., : 
80 acres, and the W. 4 NE. 1 SW. 4 , Sec. 29, ibe TN. R. 3 W,, oO B. 
M. , containing Sacres, | 
‘On January 16, 1915, the. General va Office hold the hee as- 
signed-in items 5 and 7 to be invalid and that the base assigned in 
item 10, which contained only 2 acres, was not sufficient to- bring it 


within the rule of approximation, the selected tract’ embracing 5 acres. © a 


In some of the items:in the list the area. of the base lands exceeded , 


that of the selected. tracts, as, for instance, in item 6, 80 acres was 


selected, while the base assigned ‘contained 83, 09 acres.. These ex- 


cesses were far more than sufficient to cover the deficit in item 10. 
Tn view of this fact the company assigned new bases in items 5 and. - 


7, and then asked that the excess mentioned above be added to the 


- base already assigned in item 10. 


_.. On January 24, 1916, the: General oe Office declined to. ot - 
| the new bases assigned 3 in items 5 and 7, for reasons to be hereafter 


‘mentioned, and further held that the excess of the base lands over 


the salectall lands mentioned above could not be credited to item 10 as 


under the rule followed by this Department in its ‘unreported de-. 


a cision rendered March 10, 1913, in the case of the Northern Pacific ie 


‘Railway. Company’s Washington clear list No. 206, and Northern 


Pacific Railway Company (43 L. D., 5384), where it was held, in ag _ 


effect, that each item in a selected list, such. as the one now aaa 


| consideration, should be. treated as. a ‘separate and distinct. selection ae 


-- within and of itself, and must stand or fall, accordingly, as its own: 


| sufficiency or insufficiency appeared at the time of its consideration, 
and could, not be strengthened and. sustained’ by facts: shown | in 


tee other items in ‘the same list. 


“In item 5, the E. 4 SE. 4 NW. a Bon, By T a1 8. an 29 BE. was 


7 aeienede as a base, and. in item’ 7 the other half of. that forty- acre 
_ tract subdivision, the W. 4 ‘SE, } N W. 3 1, of said section, was, with — 


a6 : other lands, named 2 as the base, 


— 


/= 
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~ The General Land Office based its rejection of items 5b and 7 on in | 


a | : the ground that the base lands embrace less than and only apartof . 
a technical legal subdivision, andthe rejection of item 7 was based — 


..on the further ground that one of the other tracts offered. as base - 
lands, the Swamp Lot, in the NE. 4 NE. 4, Sec. 31, T. 61'S., BR. 23 E., _ 
- 8.75 acres, could not form the. base of a faelectioa: becanse it was si - 
» part of the bed of a.meandered stream. The selector, in its appeal 
: from. that decision, contends that it was erroneous in holding that: — 
parts of the same legal’ subdivision could not. be assigned as bases _ 


|. In: different items in the same list, and also in refusing to consider 
the excess mentioned in Gorinection with the base assigned in item 

-10, but it conceded the. correctness of the holding as to the “ swamp 
lot,” and later, as is now shown by the records of the General Land: 
| Office, substituted. therefor another tract, lot 10, Sec. 29, T. 22 S.,-. 


Reig EB. containing 9.07 ae or 32 acres more ihan was contained | | 
in such lot | 
While it is an amabihed: rule that a of minor. Pega saben 


sions of’ surveyed public lands can. not be entered, selected, relin- - 


_-quished, or surrendered, under the public land laws, except in entries 
of. particular kinds, that rule should not be invoked to defeat-a selec- 
tion, like the one. under. consideration, i in which the base lands are all 


surrendered in the same selection list, notwithstanding the fact that — 


they may be embr aced in separate mid distinct items in that list. 
That rule could not be applied in this case on any. other theory than 
that each item in the selection list must, for all purposes, be consid- 
ered, treated and disposed. of as an individual ‘selection. standing » 


dipne: ‘While this rule was adopted 1 m- aid of the convenient and ex- | 
peditious consideration of. such lists and for the further. purpose ep See 
of. avoiding loss to the. Government through the possibility of the «:. 


assignment of the same lands as the base for more than one selection, 


it is not believed that it should be invariably invoked, or be applied: - 


at. all in. cases. where its requirement would work an unnecessary 


hardship, or impose an unreasonable burden, and much less so in * 


| cases where its application would result. in substential- loss to the . 
selector. Where, as in this case, there are a limited number of items 


in a:selection list, and the lands: assigned as bases in different items 


“could be. made to form a sufficient base if. assigned as such in a single 
item embracing all the selected. tracts, there is no good reason. why 
such items should not be considered together and. treated: collectively 


; . when necessary; instead of individually. In Wilbam: Mackey’: S case 8 | S 
- 26 L. D., 621), it was said (syllabus): es 


“Indemnity selections are. made under the direction of the Secretary of the | 


a ‘Interior, and. the enforcement of any requirement in the: matter of a’ specifica- 7 


tion of a loss is only for his information, and as a bar to the enlargement of: —_ 


the grant, and may be waived whenever he deenis such a course advisable. - 


sy ; : 
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ce is believed chat the facts now before this Dannctlaand amply = 


justify the approval of this selection, in so far. as items 5,7 and 10 
are concerned. The decision appealed from is’ therefore reversed wo. 
-and-the case is remanded with directions that it receive further con- -_ 


~ sideration. and. a ee in “accordance with the views s herein _ 
Bi ier ae | eG 5 | : . 


| -VIRNAND c. ‘WALTERS. 
| Decided January 28, ‘1918. 


‘Rurarmenr—Fonr Prok ‘Inpran ‘LANDS APPLICATION OF “Money Par. | 
Upon reduction of the area of a homestead entry. of Fort Peck Indian lands, | 
by. relinquishment of a part thereof, there is no authority of law under 
_ which | an installment of the purchase money paid for such lands may be - 
returned, but such installment may be credited to the upped portion of the | 
purchase price. 7 i 


ee First Assistant Secretary: mS | | 
On May 19, 1916, Virnand C. Walters made. heute nee at 


the Glasgow, ‘Montana: land office, under the act of May-80, 1908 (85: — 


‘Stat., 558), for S. 4 Bee 17, T.31.N., R. 46 E., M. M. "The land was 
appraised at $6 per acre, and entr me paid one: fifth of the purchase 
_ price (or $3884) at date of coy On April 24, 1917, entryman filed. — 

_a relinquishment as to the SE. 4 of said Sentions: 17, and applied for 
repayment of one-half of the. purchase. money pads setting forth in 
his affidavit that the reason he relinquished a portion of the enn. . 
: was his inability to comply with the law as to the entire area. | 
_ The application for repayment was denied by the Commissioner | 

- of the General Land Office in a decision dated ‘daly 23, 1917, and. 


iy | entryman has filed an’ informal appeal. 


The Commissioner correctly. held. that thers: was no law mes -. 
| ania the $192 could be repaid, but the Department knows of no | 
reason why the entire $384 can not be credited on the entry as it 


a now stands. . To do so would not conflict with the holding announced 


in the case of Fredericka Fritz (44. L. D., 570): 
-One-fifth of the remainder of the purchase: price of the. ad ‘be: 


a came due and payable on May 19, 1917, and. on October 30, 1917;° 
- apparently under a. misapprehension as to the provisions. of the act | 


of March 2, 1917 (39 Stat., 994), regulations under which were issued 


April 18, 1917 (46 L. D., i 5), entryman paid to. the receiver of public _ ao 


moneys at Glasgow $7. 68, as interest on the second installment. 
_ The entry having been reduced to 160 ¢ acres, the first payment, bes 


- came $192 in excess of what was required. Deducting the amount | 
which should have been paid on an entry of that area, a balance of © ~ 


| _ ue remained. One- fifth ‘of this amount | (or $158, ne became ae 


a 
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= able May 19, 1917, but: entrymin hea already paid $38. 40. in ie: 


~— of this amount, leaving but $115.20 to be paid’on May 19, 1918, prior 
— to which date an extension of the time for payment of $76. 80: (being: | 
~ one-half of the. installment: then due) can be obtained under the act 


of March 2, 1917, supra, by the payment. of $38.40 (making, with the epee 


$38.40 already credited on said payment, one- -half of the installment 

then due), and 5 per cent interest on the amount ($76. 80) not. paid. 

_ The $7.68 paid on October 30, 1917, was in excess of legal Tequire- 

ments, and the: Commissioner of the Geriéral Land Office will instruct 

| entryman. how. to apply for repayment of the same. Se Sakg 
The decision appealed from | is s modified to ag gree with the foregoing. 


|‘BILIIK 1ZHI ° ae . PHELPS. _ | | 
Decided February Z, 1918, 7 - | _ i ; 7 ae : 


ALLOTMENTS” TO Inpraws IN | NATIONAL Foussts— Wise Rucer. Mar BE Bem Z 
.CISED. 7 7 
‘Section .31 of. the: act of June 25, 1910, is not: limited in its application to Th 
_ dians occupying, _ living. on ‘or. having ee. on lands. within na- | 
tional forests at: the date of the passage of said act. | pa eee . 
LisTING AND OPENING TO: Enrey. UNDER: Forest, HomisTHap Law—No Ban TO. 
 Inprian ALLOTMENTS. © a : 
The listing: and opening: to” entry of ‘lands: under’ the ‘provisions of the fovent: 
homestead act: of June 11, 1906, do: ‘not. preclude their being taken as Indian 
allotments under section. 31 of the act of June 25, 1910. — oex. 
INDIAN SerrLers IN NATIONAL Forrsts—HoMESTEAD ALcormenrs. 
The. effect of section 31 of the act of June 25, 1910, is to extend’ “to any 
Indian occupying, living on, or’. having improvements : on. land included 
| within. ” national forests, the provisions” and. benefits 2 oe laws. siving :~ 
to Indians a. right to public lands. “ches g-8 | | ? 
| INDIAN SETTLERS oN PUBLIC Lanps—LnersLative INTENT—SURFACE Sy . 
. An Indian, otherwise qualified, may have his allotment right satisfied from - 
coal lands ‘in: national forests ; Subject ° to. SUEECE entry ae, the act of | 
June 22, 1910. _ . ie oa e 


-Voczrsane, First Assistand Seoreiary:. 


Sd ames W. Phelps has appealed. from. decision of Dashes 20, ‘1916; a 
by the Commissioner of the General Land Office, holding 7 can- 


cellation his homestead entry made under the act of June 11, 1906 : | | — 
~ (34 Stat., 233), for: the SE. + Sec:.4, T. 12 N., R. 18 W., New Mexico ) 


7 Meridian, Santa Fe, New Mexico, and district. 


Said entry was inde September 11,'1914, under. the. act: disp Goned: 7 bas 


and also subject to. the provisions of the act of June 22, 1910 (36. 
‘Stat., 588), as the land is embraced in a coal land withdrawal. Iti is 
also. dnehided in the Manzano National Forest, but was listéd on _ 

_ March 7, 1918, and opened to homestead sny'? on September 9: 1928, . 
“under the Forest Homestead act. : : 
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July. 20, 1915, Bililik one an Indian, alec ees as: > Pinto, filed x te 


| contest against the entry of Phelps, alleging that— 
. Affiant. is now and was prior to September 11, 1914, the date of said. entry, a 


settler upon the said SE. 3, Sec. 4, T) 12 N., R.. 18. W.: that affiant had im- : 


proved said land by erecting thereon a. substantial fence. beginning July; 1914; 


that affiant cultivated said land: in the year. 1914 ; that affiant further alleges” | we 


that James WwW. Phelps well, knew at the time he filed his b aopaton to enter : 


~ that the: land was then appropriated. | a 
The. application to contest ‘further diated en if allowed. ve do me Arie” 


~ the. contestant desired to acquire’ title to the land. under the pro- a 
visions of the Indian allotment law.. A hearing was had before a 
designated ‘officer, whereat. the contestant submitted evidence in 


“support of the contest. The evidence showed. that the cultivation of © 
the land and the improvements placed thereon. were in the. interest = 
of the contestant’s minor son and not. for the benefit, of the con- 


testant himself. For: this. reason: the contestee filed motion to dis- 


- . miss-the contest, contending that the evidence. submitted did not sup- _ 
port: the allegations of the contest affidavit. The local officers dis- 


missed the motion with the right of appeal, but held that the. con- © : 


-  testee would be afforded. opportunity to submit evidence. 


Upon appeal, the Commissioner, in the decision here complained ae . 


| held that the local officers properly denied the motion to dismiss, and 7 


A further held that. the contestee was not entitled to further Oppor-— 


tunity for hearing, inasmuch as Rule 40 of the Rules of Practice ae 


required him to submit his testimony. at the time the case was set _ 
~ for hearing. The Department aca with . = ‘Tuling: as. to. eke 


i procedure. 


The: Comtiissioner found eee ‘the testimony uobaitiad: in’ he _ 


case that ‘the land was in the actual use and occupancy ; (though 
without residence) of the Indian contestant, acting in his son Ss) 


| _ behalf, prior to the filing of the homestead application by. Phelps. = 


He further found, however, that the occupahcy was not: commenced 
prior to the spring of 1914, or at least not prior.to some time in | 
1918, and that for said reason, allotment could not be permitted 
dee section 81 of the act. of June 25, 1910 oe Stat. 855, ee): 

— Said law, in part, provides: | | 


‘That the Secretary of the Interior is hereby ‘authorized, in. his diséretion, ‘to: _ 
| “make: allotments, within the national forests in. conformity. with the. general » | 





7 allotment laws as amended by section 
ing, living on, or having improvements on land included within any such 


of this Act, to any Indian occupy- ~ 


national forest who is not entitled: to an allotment on any existing Indian > * 


-. reservation, or for whose tribe no reservation has been. provided, or whose ae 


reservation was ‘not. sufficient: to afford. an allotment to: each member thereof. 


| . Jt was further: held that allotment could. not be allowed for thé. | | : 
s tract in question under the Gener al Allotment 2 act for ther reason ae a. 
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the tract had: naan designated as s subject to sntey under the Foratt Ss 


Homestead law and’ could: not be entered: in any other way. How 


ever, the Commissioner held that: inasmuch asthe land contained 
. Tndinn. improvements at. and prior to the time the homestead entry =~ 
- was. made, the said entry was illegal and should be canceled. In — 
support. of this ruling reference was made to circular of May 81, 
(1884 (8 L. D., BTL); reissued December 30, 1903 (32 L. D.; ; 382), to" | 
the effect that entry should not: be allowed upon lands in, the posses- 
— gion of Indians who nave made apoyo ene of: an value whatever 


‘ | thereon. 


“It further appears. ay tha — that on Ji anuary 28, 1915, ‘Tadian. ae | 
| allotment application by Bililik izhi on behalf of. his minor child, — 
-- Nadadsi, was allowed for the SE. 4, Sec. 4, T. 11 N., R. 18 W., New — 


_ Mexico Meridian. Said application was executed ‘October 15, 1914, 


_ improvements. and occupation: But the further holding that-allot- 

- ment may not be allowed because the: improvements were not placed . _ 
on the land'prior to the date of the act. of June 26, 1910, supra, can. 

not. be affirmed. This question has been the subj ect of Earn: and 

- careful consideration by this Department. in conjunction with. the — 

_ Department of Agriculture. An opinion was rendered thereon by 

- the Solicitor for this. Department under date of February 93,1917, | 
which was concurred i in “oy both h Departments. tte was, accordingly, ie J, 

agreed: ee a | i te ice eee | | 


filed with ‘the. forest. service on. November 7, 1914, and filed in the 
local office. December 26, 1914, with a certificate Prom the: Acting £ 
‘Secretary of Agr iculture. ‘that said land is more valuable for grazing ~- 

than for timber: - ‘There was also submitted a ‘certificate by the As- 


sistant Commissioner of Indian Affairs that. Nadadsi i is.a member: of 


the Navajo Tribe and as such. entitled to an allotment under section 


31 of the said act of June 25, 1910, under which said application was 
made. The testimony submitted at the hearing shows that said allot- 
ment application was intended to cover the identical land entered. . 
by Phelps, and that the description was a clerical error in that T. 11 


_N. was written in the application instead of T. 12 N., as intended. - 
The Department fully concurs in that. portion of the Commission- 
_ er’s decision holding that the entry of Phelps is invalid and must be. 


canceled: because the land at time of entry. was not free from. Indian © 


“That section’ 31 of. the “et of June 25, 1910, supra, is net limited to Indians | 


occupying, _ living on or having improvements on lands within a national forest _ 
+ at: the date of the: passage of. the. act but: applies ° ‘also: to Indians. whose settle- . 
ee ment, occupation or improvement occurred subsequent, to: the passage. of the: act. 
_ -This-leavesthe further question whether the fact that the land heré 
| involved had been listed and opened to entry under the act'of June _ 
| ‘11, 1906, bars the right to take it by allotment under the act of June 
OS 25, ‘1910, es nae two. acts are not ‘inconsistent. one with the 
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_ other. Rather, the Forest Aoiniene act is the. Goncomeant of the . 


Forest Homestead act, the object. being the same, namely to permit 
- agricultural use of nade suitable for that purpose in national forests. 


Lands within a national forest which have been listed and opened . 


to homestead entry under.the Forest Homestead law:are not thereby — 
excluded from the forest. They are merely made subject to a par- 


- ticular. kind of entry, notwithstanding the forest reservation. ~The» 
act of August: 10, 1912. (87 Stat., 987 ), specifically provides that “no. 
land listed ade the. act of: J une 11, 1906, shall pass from the forest 7 


until patent issues.’ 


It is true that the ‘Depnctiieat has. held 3 in a amibes of cases iat - 
land so listed and opened may be entered only in the manner pro- 


vided by the Forest Homestead act of June 11, 1906. But. this was a 


said with. reference to classes of claims inapplicable to forest lands, _ 


and not, as in this case, where the claim if otherwise proper may be : 
allowed for forest lands. and independently of the listing. . a 


i ow The only remaining question is as. to whether, since this. land was” ? = 
: Sinden by Executive. order of July 9, 1910, as coal land, and _ 
-- remains so withdrawn, ‘an allotment of acid land is. ‘allowable under a 


section 81 of the act of June 25, 1910 (36 Stat., 855, 868), in view 


of the act of June 22, 1910 (36 ‘Stat., 583), which suthorizes agri- | 
cultural entries and surface Pe for coal. lands. “The ae act, ee ca 


in section 1, provides: 


~ That from and after the passage. of this Act | 1 public Wands: of the 


» . United States, exclusive of Alaska, which have been withdrawn. or classified as | a 
. eoal lands, or are valuable for coal, shall be subject to appropriate entry 


. under the homestead laws by-actual settlers only - roe a with a reserva- 
~ tion. to the: United States of the coal in such: Jands. | * ae 


By. the acts of March 3, 1875 (18 Stat., 402, 420), and z one, 4, 1884. 
| (23 Stat., 76, 96), the benefits of the: ‘Goneral Homestead law were ~ 
. extended. to dade These acts were followed by the General Al- — 
lotment act of ee 8, 1887 sep Stat. 888) which provides in | 
section 4— he 


That: where any Indian not residing upon a reservation, or. for whose tribe no 
_reservation: has been. provided by treaty,. Act of. Congress, or Executive order, -_ 
- ghall make settlement upon any surveyed or unsurveyed. lands of the. United a 


States not. otherwise appropriated; he or she shall be entitled, upon application . 
to the local. office for the district.in which the lands.are located, to have the 
same ‘allotted to him or her, and to his or her children, in quantities and man- — 
ner as ‘provided in ‘this act for Indians residing ‘upon reservations. 


The act of 1887 was amended by that of February 28, 1891 (26 - 


i Stat., 794) , but not in such manner as to. materially affect the fourth — 
~ section. The act of-1891-was amended by section 17 of the act of 
-- June 2,. 1910, referred to in section 81-thereof and hereinbefore * 
~ quoted, the: batige 4 in section 4 involving the quantity of land that. ~ 


_ _may be allotted thereunder to Indians on the public domain, having fe 


| os view ine character of the Jand. allotted as. Ea or Erez 
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«Tt is thus. seen that section 31 of the act of June 25, 1910, but-ex- 
= tends: “to any Indian oceupying, living on, or having ‘improvements » 
on land included within” the National: forests, the provisions and > 
~ benefits of prior laws, especially section 4 of the General Allotment. 


act of 1887. Mt was held 1 in the case of Ji im oe ses L. D., 657, 
oe): en carer eee i 
| The general allotment act, so far as. it affects public: ‘lands, ‘and. the peel: 
ing Indian. homestead provisions, ‘are so clearly. connected that they should be © 


ae construed. in part materia as, relating to the same subject: matter: The later ~~ 


ie allotment. act but carries. forward the policy of. the former. enactments: to give - 
‘Indians:.a. right. to secure homes upon the public. domain. co ne : _ 

| Congress. has: recognized. that allotment claims. are of the same nature: ree 

homestead rights. - A fund has been provided | for assisting Indian home- . 


- - steaders and carried upon: the pooks of the Treasury Department under the. 


’ title “Homesteads for Indians, * and by the act of March 8, 1891 (26 :Stat., 


~ 989, 1007),. the Secretary. of the Interior’ was authorized and. directed to apply — - 


the balance. of this. fund for the employment of alloting agents “to assist In-. ~ 
dians: desiring to take homesteads under. section $." 7 ‘of the act of Emery: 8; 
1887, + : 7 | 
-: Here Opaavess' char acterized claims under the ‘allotment act, as. “homesteads. 
Claims under the various laws. relating to homes teads may. with. equal propriety 
be characterized’ as. allotments. In fact: the terms mean substantially: the same - 
thing so far as the laws in which they are found affect the public lands and so. 


‘far as the interests of the Indian claimant are concerned. ae 2 
ee Pe, Whe eae * oe, oe ee. 


The objects. of the laws relating. to. Indian homesteads are the same as those . ea 


- relating to. Indian allotments on’ the public lands, the status of the Indian claim- 
ant is the same. under both. ‘classes of laws, the duties: and obligations of the | 
Government are the same. ‘Both the. legislative and - the. executive branches of 
the Government: have recognized these similarities. of purpose in. the laws, 
. standing, of claimants thereunder, and obligations of the Government, | 


“It has been held that section 4 of the General Allotment act of : 
F ebruary 8, 1887, is in its essential elements a settlement. law and 


that “to cake such act effective to accomplish the ‘purpose in. view, es 


it was doubtless 4ntended. it should be administered, so far-as prac- 

ticable, like any other law based upon settlement.” Indian: Lands— 

‘Allotments, 8 L. D., 647, 650. It was held in the case of Lacey.v. _ 
~ Grondorf et al. (38 L: D., (558, a In. reference to section 4 of the 
_ General Allotment act: ) 


— This. act was designed to afford Indian settlers upon public ‘lands ‘the. same 


) privilege of entering such lands as white settlers. While allotments made under 


said section are necessarily on the theory that ‘the allottees are Indians, yet 
they are not in the same situation as are allottees of tribal lands where rights | 
flow from some specific act for the division of tribal property in which each | 


member of the tribe has an inherent. individual interest. Indian settlers under 


the above section are hi practically the- -same footing as white settlers on the 


‘public :lands.. * * * So that the practice, rules, and decisions governing ey 2? 


white: settlers: on the ae lands are, with certain reasonable. ‘modifications 
due to the habits, ‘character’ and disposition of the zee, equally a en to 
‘Indian settlers. eee bw - | | 
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In transmitting to Congress a dragt of the Bill. which was plore a 

- quently. incorporated. as section 31 in the act of ayune 25, 1910, ‘the se 

te. Department, among. other things, said: | | | - 
4 —Itis found that there are many ‘Indians now living: within the foes: reserves ae 
- who have had ‘no reservation provided for their tribe, or who have. been unable 

to procure allotments on the reservation set aside for the: benefit of. Hele tribe 

because there was’ not sufficient land there. aa 


The act of February 8, 1887 ‘(24 Stat., 888), as amended: “by. the act of Feb- oe 
| ruary 28, 1891 (26 Stat., 794), provides for allotting. Indians of this class on the bey 
unappropriated public domain, but-no provision has been made for allotting an 


Indians located within. national forest reserves.. By the act of June 11; 1906 


(34 Stat., 233), white persons may settle on and acquire title to, under the 


homestead laws, lands within forest reserves valuable chiefly for agricultural - 
purposes. — The latter act, however, does not enable the ee of Indians. pune 
in forest reserves to be protected. a | . 

The Department is of the opinion that ‘common: dustice demands that ‘the 
rights of Indians living in national forests, on Tands chiefly ‘valuable for agri- 
cultural or grazing purposes, be protected by allotting and patenting to them, | 
under the general allotment. laws, such tracts as may be occupied by. them. | 


From the foregoing the Department. concludes that an Indian set-— 
; tler within national forests under the provisions of section 31 of the. 
act of June 25, 1910, is entitled, equally and under the same condi-— 
tions, with the Weacsicaa settler. under. the act of J une 11, 1906; that 
Indian allotments within such reserves are of the class of Claihis that. 
may be allowed under the act of. June 22, 1910; and that if the In- 
dian applicant herein is otherwise. qualified under the provisions of _ 
-gection 31 of the act of June 25, 1910, he is entitled to an allotment _ 
thereunder of the land applied for by him, subject to the Provisions 
_ of the act of June 22, 1910, as to surface patent... | 
‘The decision appealed from is accordingly firmed as modified - 
; herein. 7 get de S| an : Og Fe, es 
R. 7 GILMORE AND H. i: HILL. a ee 
Decided February 7, 1918. 


: Sunuae: OF Purr Lanps—Rusurvnys: AND Rernaceacants—Scorn OF Acr Ou 
JUNE 25, 1910. 


The act of March 8, 1909. (35 Stat, 845), as ehended by t the act. of. June 25, ie 


1910 (36 Stat., §84), does not authorize surveys to define the boundaries | 
of claims other ‘than according to the lines of the original surveys where 
‘in so doing conflicts between claimants: would be involved. | 
Survey Lines HsTABLISHED ON REsURVEY—RIGHTS oF ‘Chanican ns “WHERE 
. BounDARIES CoNFLICT.. | a > eet Bae 18 3 
~The fact that a senior entryman. may have innocently joeabed the lines: of 2 | 
_ his claim at variance with the Government. survey as determined on re- 

survey does not entitle him to a metes and bounds survey to the detriment . . 
(of a dUBIOES entrymen claiming none to the true lines, = 
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ae Voursing FE inst Assistind Secretary: 


Richard J. Gilmore and Harvey J. Hill popeaied! om the dédicion eigen | 
a of June 25, 1917, by the Commissioner of the General Land Office, 
rejecting their protest against the resurvey of. townships tand2S.,° °° 


R46 W., Colorado, respectively. Gilmore has since filed a with- — 
drawal eo his appeal and therefore eoneiceraon o his case 1S neti | 
_ required. ; 

Hill made hernedioad ste for this SE. 4 See. 1, Tv. 2 S., R. 46° w., | 
* on December 9, 1907. He states that tiene were no. evidences of the 
original survey touching his land and that he had the county sur-_ 

_ veyor run out the lines for him; that he located with reference to the - 
survey made. for him. by the County surveyor, and enclosed the tract _ 


| by fence; that at that time the land. on the west of his claim was. 


lines. : 


~-embr seed in an entry made. by a man by the name of Young, who. 
afterward relinquished, and it was: then entered by one Lawyer 3. 
that when Lawver took said: tract he did. so with knowledge of the 
west line of Hill’s claim; that the resurvey: shows that there might 
be error, but that Aull had the prior claim, and under ‘such. cireum- 
stances is entitled to a metes and bounds. survey to define the lines 
of ‘the land he thought he was getting when he filed. 
The conflict in question appears to bé of the extent of about. thirty 
acres. The resurvey or retracement. of this’ township was made 
under authority of the act of March 3, 1909 (35 Stat., 845), as 
amended by the act of June 25, 1910 (36. Stat. , 884), which provides: 


That the Secretary, of the Interior may, in- his discretion; cause to be made, 


as he may deem wise under the rectangular. system now provided by law, such 7 


resurveys or retracements of the surveys of public, lands, aS, after full invésti- 
gation, he may’ deem ,essential to. properly mark the. boundaries’ of the public 
lands remaining ‘undisposed of: Provided, That no such resurvey . or retrace- 
‘ment shall be so executed as to impair: the. bona fide rights or. claims of. any | 
claimant, entryman, or. owner of. lands affected by such resurvey or. retrace-. 


- ment: Provided, further, That not to exceed - twenty per. centum of the total oa 


annual appropriation for surveys and resurveys of the public lands shall be | 
used, for the resurveys and retracements authorized hereby. | 


The obj ect of this legislation 3 is to provide merely for the restora- 


/ tion of the old. survey. It does not authorize new or irregular sur- 


. : veys to mark. out and define the boundaries of claims other than 


according to. the lines of the original surveys, where in so. ‘doing 7 | 
conflicts between claimants would be involved. The fact that— a 
senior entryman may have. innocently located the lines of his claim pe 


at variance with the Government, survey, as determined on resurvey, 
‘does not entitle him to a metes and bounds survey of his claim to | 
the detriment: of | a reer entryman. claiming according. to the true. | 
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| Tt is not alleged: ‘that the: resurvey. incorrectly rélocated the lines 
of the original vey and no error is seen In the acceptance of the 


-resurvey. 2 
. The. decision appealed from j 1S , accordingly afirmed. 


a: 8s 


ALFRED | R. THOMAS. 


| Decided February i, Y 918. 


“LANp ‘Propererorsure—** PRopRizton,”. Beg SEc. 2289, ‘Rev. ee “Consiecmn,’ ote 


. The word “ propr ietor,” as. employed in section 2289 of the Revised. Statutes. | 


as amended by section.5 of the act of March 3, 1891. (26 Stat., 1095), means. - 


' owner, and an essential. to ownership. is present possession. or se sOumuOn 
. or the present right to acquire possession. | 7 | 
SAmm—Hstarn IN. Fixprcrancy—DrsqUaLiFicaTIon TO Make ‘Hownsteap Torey. 


. One having only a vested estate in remainder in lands: is not “ proprietor’ 
as thereof within the meaning of section 5 of the act of “March 3, 1891, and | 
“such interest in vance goes not. disqualify cael from. ie homestead 


‘-entr y. 


- iadind KG inst Aas Seoretary: | | 
This is an appeal from the decision. of the Cai Sones of the : 
General Land Office, September 1, 1917, in affirmance of the decision 
of the register and receiver, ‘Holding for cancellation Alfred R. 
~ Thomas’s homestead entry 025251 for Lots 3, 4, and 5, and SE. 4 
NW. 4, ‘Sec. 6,T.8S., RB. 1 E., Be H. M.; 154.39 acres, in. the Rapid | 


mS 


“d City, South Daliota, lend ieee: 


‘The entry, made February 20, 1911, was contests by ine United : 


aa States: on submission of final proof in 1915, upon. the charge that. at 
the time of the entry the entryman was disqualified as such in that. 


he was then the proprietor of more than 160.acres of land. Upon a 
hearing, February 19, 1917, the evidence. showed that the entryman’s: | 
father, William: Thomas, of Anamosa, Towa, died July 24, 1910, 
owning about 440 acres of land. ; in Iowa and other land in South 
- Dakota and Kansas, and leaving a will which, with four dppended 
- éodicils, was in due course. admitted to ee The will, executed © 
‘April 7, 1910, after providing in Items I to IV for payment of the 
’ testator’s debts and funeral expenses and, | making: certain oe | 
legacies, continued as follows: “2 te 

-Item V. If my demise should. occur prior to the. time my: ‘son, Alfred Russell 

‘Thomas, should arrive at the age. of 25. years, then all the rest and residue of. 


» my property shall be held in trust until. my said’ son’ shall reach the age of 25° 


“years. That dnring said | ‘time - * my. trustee. hereinafter named ghall 


pay to my. said son so much of (He) mie of: my. property as shall. in his vo 


_ judgment be necessary for the support of my son and PuEMer education should 
he desire, to attend § school or ree ; 7 7 ae? 


erg 
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et vt. It is my will. and I hereby will and devise: to my. ‘son, ‘Alfred Russell 
' Thomas, when he shall have arrived at the age: of. twenty- five : ‘years all my — 
Property, both real and. ‘personal, to have and to hold: the same absolutely, and 


‘mny. said trustee shall. at’ the time he arrives at the. age of 25 years turn. all said ee 
2 property over to him. 7 


Item VII. I hereby appoint my brother, ‘George AL Thomas, trustee of my said Re 


property until my. son shall arrive at the age of 25 years; he shall invest’ and — a 


a reinvest the same, in good, and sufficient. security, and have full and’ complete 


: control of the same.. - My said trustee shall not sell any land, but shall rent. the 
‘same and collect the rents, | 


Item VIII. I hereby: nominate my, brother, Georse < ‘Thomas, executor of - 


7 this my last will without bonds.. 
The first codicil, executed April 15, 1910, “pends: 


I hereby devise, will and bequeath in. trust for the purpose. of educating two _ 
| ‘ative Chinese ~ eR the sum. of. ‘seventy dollars. a. year until my son shall | 
reach the age of 25 years, ‘and at that time there shall be set aside an. amount 
additional which will. equal ee which sum | Shall be held and . paid by. my ce 
‘trustee named herein. | : 


~The second codicil, executed Tu une 3. 1910, reads: 


T® do hereby. revoke Items VI: and VII of my will tage: re 
ing to increase. the age limit of my son, Alfred Russell Thomas, and. do. make 
the following codicil thereto: _ . 

First: I hereby devise, will and Bedieat: to my son, “Alfred Russell Thomas, 
in trust-all the residue of my property both real, personal. and mixed until he 
shall have arrived at. the: age of thirty years of. age, at. which time he shall 
become the absolute owner and entitled. to, the. possession. ‘and control thereof. 
That during the time. said property is held in trust my trustee shall pay to my 
-son, Alfred: Russell Thomas, from the income thereof such - sums from. time to 
time as his. judgment dictates for his support and education. . | 


The third codicil, also executed. J une 3, 1910, ‘reads: 


I hereby authorize my executor and direct, him to sell the following described | 


'-yeal estate [describing the testator’ S land in. South Dakotal, and from the pro-. _ 

-.ceeds thereof I direct him to- ‘pay to my. brothers and sisters $6000,, * -* * | 
and I hereby revoke codicil two to this extent, that the foregoing described: real Bs 

"3 estate does not ‘pass: to my trustee in trust or to my son Alfred: Russell ‘Thomas. - 


~The fourth codicil, executed June 23, 1910, reads: : 


I do hereby authorize: my executor to sell fie following desertbed: real estate 
{describing the testator’ s land in Kansas]. And my said executor shall execute 


the necessary. conveyance’ therefor, but: should. my said executor not’ be able: wae 
to dispose of said real estate to advantage during the’ settlement. of ‘my estate, cs 


- then my. trustee. named: herein. shall have like authority ‘to sell and convey the 
same. I do hereby revoke Itenis Vv; -VI, VII, and: Codicil. No. 2 to the extent. 


that the’ ‘real ‘estate herein may be sold and the proceeds thereof. shall. be dis- . - 
posed. of as. provided in my said will, Items V,. VI, ‘VII, and Codicil No. 2. I. 


further revoke Item VII of. my will to the extent that. my ‘said. trustee therein | 
_ named shall. continue until my son, Alfred. Russell ahomas ‘shall arrive at the. 
age of 30 years. " Ye : 


The entryman faut heal at the neanaes that tee was eas i Sapteaibet 


a 6, 1889, and was then twenty-seven years of age; that he had never. 
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. been proprietor or had: owner are or -eonitr ol of. any land othr hee <a 


that: described in his homestead entry, and ‘since his father’ s death he’ : 


a had rented : none of the land devised by his father’ s will, or had any 7 


. voice in the renting thereof, or received any distributive have of his 
father’s estate, but. that his uncle, the executor and trustee under the 


“will, had sent him : money. from time to time as he saw fit, averaging 


8 aoa fifty dollars per month. It further appeared: by the evidence. : 
_ that his father’s South Dakota land had been sold and the: ‘proceeds 


- divided among. the. testator’ s brothers and. sisters as provided by the. 


- third codicil; that the executor had as yet been unable to sell the © i. 


Kansas ad: and that some of the testator’s debts still remained - 
unpaid, and apparently. the executor was not yet discharged as such. ~ 


The local officers, and the Commissioner in. affirming them, held 


that the entry should be canceled because at its date the entryrian 3 


- was the “proprietor” of more than 160 acres of land within. the | 
', meaning of section 5 of the act of March 3, 1891 (26 Stat., 1095), 
amendatory of Sec. 2289 R. S.- Thomas, the entryman, has appealed 
from the Commissioner’s decision to the Department. | ia 
_ The sole question présented by the record is, Did the provision of. . 
his father’s will for the*entryman constitute him the : proprietor ” 


of. the testator’s lowa lands? ~The: devise. to: him: absolutely upon 


his attaining the age of thirty. years created an estate in remainder, 
‘which was vested, not. contingent, since it was in favor of a person 
in esse and dependent only upon his living to the designated age; 

and this remainder would be assets of his estate in case of his death 
before that time.. (Jarman on Wills, 6th Am. ed., » Pp. € 62; Schouler . 


on Wills and Administration, 1910 ed., séc. 560.) But, pile the 


estate in remainder vested upon the testator’ S death, its enjoyment 
was necessarily postponed until the specified. age was attained, for 
‘until then a particular estate intervened. In other words, a Te- 

7 mainder, even though vested ea vi termini, is an. estate j in expectancy, _ 
not in possession, and carries with it, cahile. the intervening estate _ 

in possession ‘subsists, nothing of that dominion or enjoyment which | 


ds essential to the standing of'a proprietor. . The estate In remainder | 
on need: not engage our attention further. The ‘Department has In no 


- ease applied Sec. 2289 as amended to. the ownership, whether legal 


-. .or equitable, of estates in expectancy, even. though vested. 


The estate in possession, to terminate upon the son’s atiaining 


3 ce years of age, was devised to. the testator’s brother, in trust. — 


But the. trust: was not. a “dry” or inactive one, nor did its entire. : 
- benefits go to the son. The trustee was vested in possession, upon 7 


= the completion of his executorship, with the entire residuary estate, | a 


real and personal, remaining after payment of debts and legacies, 


- in trust, first. to set aside a principal fund of $700 under the first 


| codicil, next to convert the Kansas land into personality. by. a sale a a‘ 
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v2 (if not previously ‘affected by him as iS eeocneny next, to pay to the 4 


son from time to time such sums’ for his support and education as 


the.trustee’s judgment might dictate, and finally, upon the particular | 


estate in trust terminating when the son should ‘attain the: age. of 


thirty. years, to vest in his. possession. the remainder estate in the— | 
entire residue, real and personal. | Meanwhile the trustee ‘was to 


have “full and complete. control: > of. the property, and only at 
_ thirty years of age was. the son to “become the absolute | owner and 7 


an entitled, to the possession and control thereof.” oo 
In spite of the inartificial devise to. the son in trust in the second 
| codicil, his uncle, named in Item VII of the will itself, remained theese 


~ trustee and the recipient, of the particular estate in trust. as above; 


ae this being made evident by the last: sentences of the second and fourth — 7s 


: -_ codicils respectively, and being the construction of. the will.and | 


. eodicils codes by. ue pe ane supra, ‘secs..: 488, e 
48. i | 


The devise to the trustee can. not. be: held a mere executory devise, Ss , 
7 vesting the property itself at once in the son but the use thereof in nee” 
the trustee, for the property’ is charged with the trust first. above. 


mentioned, paramount to that in favor of the son. It is rather—_ 
'. subject to both of the trusts charged upon the: property—an accumu- 


_ Jative trust. The. trustee, upon: termination of his estate, will no ae 
doubt be accountable to the cestué- que trust. for the accumulated net .. 
rents. But. SO far as current. payments to. the son are. concerned, 


-. those bear no relation to the current rents, but: rest solely in the. aa 


trustee’ S discretion ; “so that the cestua que. trust has no control over 


the Jand or mother property, no enjoyment. of its corpus or of = Te 


- any” definite part of. its: issues—and_ it is even conceivable that, ae 
~~. though. attaining the age when he is to acquire full ownership, he, | 


may never come into the possession | and. enjoyment of any part: of | 


- the land, since it may all have to be sold by the executor or the 


trustee. and its proceeds devoted to the payment of debts and legacies. - ae 


and the creation of the principal fund called for by the first codicil. % 


> It was incumbent to prove, in support. of the charge, that the per- ~ 
-. sonal estate is ample for. these purposes; but there was no proof on . : 
this point; nor did it appear that the administration of the estate 


was completed and the executor discharged. 


The Department has. repeatedly held. that one is a “ sonnets mo 


. -within the meaning of Sec. 2289 as amended, if he has. complete valid. ; 


right to acquire legal title, or if; without that complete right, he hag a 5G 
a valid and enforcible - right to acquire legal title subject. to: defeat. 


only by his own act or default (Leitch v. Moen, 18 L. D.,397; Gourley — 
wv. Countryman, 27 Id., 702; Smith. v. Longpre, 382 Td., 296 : Jacob’ J. 


Rehart, 35 Id., 615) ; but he § is not a ‘proprietor “who holds the legal ss : 


; title merely as a a dry trustee for another, with no beneficial intérest : 
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os in hiniself (Bickford Vv. “McCloskey, 31 L. D., 166: Babee v, rer 


- facher, 38 Id. , 201) ; nor is one “ seized in fee cal ” of land, within 


aa section 20 of the enabling act for Oklahoma (26. Stat., cot). though rae 


he holds the full legal title, if he has no beneficial. intersect or: right a 


a . | in the land greater than a mere ‘security for payment of the por: Sedse 
chase price (Patterson. ». Millwee, 30 L. ‘D. , 370). Cs 


To be the proprietor of. land. within. the. ‘meaning of ren 2280, supra, one : 
‘must have the. exclusive right to the appropriation of the same for his. own a 


beneficial use. While the title in fee to the land embraced in the public road ae 


was in the defendant, he: ‘had no right to the. appropriation of the same to his 
own. use, and could not: in any way exercise control | or pupervision over me, “3 


es same. [Jones », Briggs, 39 L.D., 189.] © 


— The word. proprietor, as” employed in ‘this. ‘statute, means neither: ‘more’ nor 
_ less than owner, one ‘who has. a fee simple. title to the land or may acquire 
 sueh title - by: ‘carrying out » his own eee One: or. eres a vested bite a 


= -[Siestreem v. Korn, 43 °L. D., 200.1 


The passage last quoted formulates accurately tha bine of ee. 
| prietorship—which is ownership, whether legal or equitable, carry- 


Wed ing with it the present possession or enjoyment, or the present right. 


to acquire ‘the same. But this entryman had neither, as regards - 
the particular estate. Its legal title, its rightful possession and 
control, were vested. in his uncle under a trust, charged upon the | 
issues and: profits, first for the creation of a capital fund for a charit- © 

able use, then for accumulation to the use of the remainderman (en- 


me tryman) upon termination of the particular estate ; while the entry-_ 


man, during the’ existence of: the particular - estate, was entitled to 
no. possession or control, and only to such. ‘payments as the discre- 
tion or caprice of the trustee might dole out to him, irrespective of 
the amount of the income. The case differs radically from one of 
equitable ownership where the legal title stands . in another oly 
to support the equitable right. | 
The decision of the Commissioner 3 1s reversed, and the contest is 


- dismissed. 


= . 


ee sauany SERVICE OF DESERT-LAND ENTRYMEN DURING THE 


pan : 7 Reorsrers AND. ‘Recervens, | 


| WAR WITH GERMANY—ACT OF AUGUST 4, TG. 
| [Ctrenlar No, 590.) a : 


‘Durarrunr OF THE Lwrerror, —— 
GENERAL Lanp Orrice, 
Washington, D. CG. ey, 18, (1918. 


— Unrrep States Lanp Oxerons: oe eee. Ae ae Ne 
_ Subjoined is'a copy of the act of cee ie 1917 (40, Stat., , 250), , 
entitled “An act for the —— of desert-land entrymen who ~ 
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| enter the military or eaeal service of the United Sintae: in time of 


a war,” the provisions of which operate to protect desert-land élaims 


held by persons.serving in the military or naval service of the United _ 


’ States: during the present war with Germany from. contest and can. : i ; | 
cellation for failure to make the required yearly i inmaee or r to o- 


i | effect, reclamation within the regular ny pee 


"PERSONS, ENTITLED TO OREDIT FOR MILITARY SERV ICE, 


a ‘The present: war with Gacy began, as to the. United Sites: de iy 


- April 6, 1917, and to entitle a claimant to. the benefits of the act it 
_ must ce established that he was, at the outbreak of the war, serving Pa 
as an officer or enlisted man in ihe Army,. Navy, or Marine Corps, or 


| Organized Militia of the United States, or has since - entered such | 
service. — a 
The benefits eo thay me are “onewed only upon ‘any officer’ or en- 
listed man who, before’ entering the service, had actually made a 
-desert-land entry, or had acquired such an entry by assignment, or 
had filed an allowable application to make a desert-land entry, or has — 
acquired.a preference right to— unsurveyed land. under the act of 
March 28, 1908 (85. Stat., 52). Under the provisions of the act, the 


claimant's rights are protected as. against contest and cancellation ue 


upon the ground of failure to make the required yearly expenditures 


or to effect reclamation during the period of his service and for six 


months after its termination, and in effect operates to extend the 


regular statutory time provided for submitting. yearly and final . 

7 proots for a period. equal to the claimant’s service.. There. is, of 
course, no waiver of ultimate compliance with the law’s requirements a 

of expenditure and reclamation, but, on the contrary, such compli-. | 
ance must, be effected and proofs thereof duly submitted within the ae 

- extended period of time granted by this statute, as above stated. | 


The act does not protect an entry on account of detantts occarT ine pee 
| before one claimant. ee the service. | pgs | Ms 


NOTICE oF: MUSTER INTO > ites ‘SERVICE. at ete 


an oO. Aik pedce to avail himself of thé benefits: of this act, he meee 
ie ane must have: filed in the local land office of the district wherein ne 


: the claim is situated, within six months after its passage, 4 notice of . 


his muster into the service and of his desire to. hold the claim under. 


its. provisions; or if his muster. into the service does not. antedate ee 


the passage of the: act, then the notice must be filed within six months , 
after such: muster. For: purposes of identification. and verification,» 


- the notice should set forth the date of muster into the service and — a ‘ | 
. the military or naval organization to which the claimant i is attached, a ea 


: together, w with his s service in full. 
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“You will as a cord of all neues claiming the benefits of the | 


a act and transmit them with | your ee pee a 


| - Chay Tannara, a 
a ~— Conunissioner. 
| “iene | : ae, ue G, 
_ eee T. Vocrnsane, | 
: iF rst Assistant ‘Seoretary. 


a eae No. 86-—65na A are . | | - 
| UH R. 888]. | 


| “ An Act. For the protection of ‘desert- land entrymen. whi enter the military - 
| foot or naval service of the United States in time of war. a 


‘Be it 5 ohacted a the en and Ho Ouse ae Honreseniaives of the 
Onited States of America in Congress: assembled, That no desert- — 
_. land’ entry made or held under the provisions of the act of March 
third, eighteen hundred and seventy- seven, as amended by the act of . 
‘ March: third, eighteen hundred and ninety-one, by-an officer or en- - 
listed man in’ the Army, Navy, Marine. Corps; or Organized Militia 
of the United States shall be subject. to contest or cancellation for 
failure to make or expend the sum of $1 per acre per year in im-. 
“provements upon such claim, or to effect the reclamation thereof, — 
during the period said entryman. or his successor in interest is en- — 
gaged in the military service of the United States during the pres- 


ent war with Germany, and until six months. thereafter, and the. 


time within which such entryman. or claimant is: required to make 
- such expenditures and effect reclamation of the land shall be ex- 
clusivé of the time of his actual service in the Army, Navy, Marine » 


| Corps, or Organized Militia of the United States; Provided, That. | 
- said desert- land ‘entry shall have been made by aie. sald - officer: or | 
enlisted man prior to his enlistment; Provided further, That each i 


such entryman or claimant. shall, within. six months after the pas: 
‘sage of this act, or within six months. after he is mustered into the 
service, file in.the loca] land office of the. district. wherein his claim is 


| situate : a notice of his muster into the service of the United States and. ee 
‘of his desire to hold said: desert claim under this act: Provided fur- 
ther, That the term “ enlisted man,” i as used in this section. shall in- - i. 
a slaie any person. selected to serve in the military forces of the United . - : 

. States as provided by the act entitled “ An Act authorizing the Presi- or 


dent to: increase temporarily the. Military Establishment of the 7 
United States,” approved ee ee nineteen. hundred and _ 
Seventeen, | ee 7 | 
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| CITIZENSHIP—LIMITATION ON AGE. OF DECLARATION OF 
eS INTENTION. 7 


- [Cireular No. 589.] 


Derarrocen OF ‘THE. “Lesimton;, : 
| Generat Lanp. Orricr, ee 

— | W ashington, dD. C, » February, 20, 1918. 

: “Rrorernns AND 5 Raciivaed- _ i 

Unrrep States Lanp Orrroes: : 


The’ naturalization act. of June 29, 1906 (34 Stat. 596); ey ie See 


that a petition for admission to citizenship must be filed within seven 


years after the execution by: the peenones of his: declaration of in- 


| tention to become a citizen. 


2. The United States. Supreme Court, on. a, anuary ca 1918, in he. ; 
case of the United States v. Antonio Morena, decided ‘that where a : 
- declaration of. intention was filed before the passage of the said | 
act, the time within which the declarant’ was entitled. to petition ci) ee 
: citizenship expired seven years after the date of the act. ‘This 


. seven year period has now elapsed. 


oe 2 pe Therefore, you will not in any ¢ case accept,. as ae of status. a 
i “with regard to citizenship, a copy of a declaration of intention exe-- 
cuted more than seven years before the date of the filing, unless it. 
_be accompanied by evidence that there is pending at that time a a 
tion -for naturalization, pursuant to such declaration, filed within» = 


‘seven years after. its s date. | | 
, “Char Tataacan,” 


"Commissioner, | 
"Approved: ee 
ALBxANDER Hf Bi Vocrisana, 
 Berst Assistant Secretary. 
MORRIS v. ‘MOYER, es ee ae. 


Decided Maren zs ‘1918, 


“Contesr—Acr OF June 28, 917, 7 - 
Under the terms of section 1 of the act of July 28, 1917 wo Stat. 248). a 


contest. against a homestead entry upon the ground of failure to ‘timely oe 
establish © residence must fail where the entryman — ‘has in time of. war a 
entered ‘the military or naval. service of the United ‘States: ‘prior to the a 


service of contest: notice. | 


- Volamaans, First Assistant Secretary: 


Gilbert C: Moyer has appealed from: a dean ae the ‘Cominia.- 
sioner .of the General Land Office, dated December '7, 1917, denying | 


his application. for an extension of time within which to establish 


4 ws 


: : Pe. . 
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sai ‘residence, and holding for - cancellation his homestead entry, made “ 
April 17, 1916, for the S. 4 NW. }.and SW. 4, Sec. 98, T. 27 N., R. Ae 3 


*; K., M. M., Grout Falls, Montana, i district. Pane 
a " contest against’ the entry was initiated J une 4, 1917, by Erle E. ae 
re Morris, it being charged that— 


| Entryman has wholly failed : to. establish restidence! on. said ‘and and os a 


. - wholly. abandoned -the. same’ for more than six. months last past; and that said 
—. . absence from the land was not due to the entryman’ s employment in me army, 


_ havy or marine corps of the United States in time of war, 
= Proof of service. of the notice of contest consists of an affidavit by —_ 
the attorney for contestant ‘that— | 7 . 


7 He served ° ‘the above notice. of. contest a delivering. to said. contestee by. i 
- registered letter, the receipt for which-is hereto attached, a copy of said. notice a 
of contest and of the application to’ contest in said case. | Ss 


‘The postmaster’ 's- receipt for the registered letter 7 was } attached: the : 


oe pather with a-memorandum by the delivering postmaster to the offect : 


 that'the letter “ was delivered June 15.” -Entryman’s answer was filed 


' July 18, 1917; in which he denied that he had abandoned the land,. 


and alleged 1 that his absence therefrom is due solely to his enlistment 

and service in the United States Marine Corps, he having been since . 
March 5, 1917, a private duly enlisted and serving therein... - 
_ On ihe same day that the answer was filed contestant filed a motion 
for judgment, contending that the answer is a nullity, having been 


executed before the attorney for the contestee, that the answer was _ ) 


not filed within the time required by the rules of practice, and that 


a the facts alleged in the answer do not constitute a- sufficient defense. 


The local officers held that the answer was insufficient ane recom- — 
mended the cancellation of the entry. 


Thereafter the Commissioner of bha: Ganavar Land Office allowed 
' the contestee to file an. affidavit showing the facts that would have _ 


7 entitled him to an extension of time within: which to establish resi-* 
dence on the land. A showing was filed, but in view. of the conclu- . 


sion hereinafter announced it is unnecessary: to consider the same. 


The proof of service of notice of the contest was not in accordance: 


— with Rule of Practice 7, and the date of receipt of the registered 
letter was: not properly cetablisned:: There is, therefore, before the. . 


z Department no ‘competent, evidence that the answer was not. filed in - 
time. | . os . 


The metas ‘publie eee hott he answer. was Sexoouted made aff fee hy 

 davit that: he had. never been employed as attorney for contestee:. 

The contention of contestant that the enlistment of contestee in: 
the Marine Corps on March 5, 1917, was no defense to the. contest: is: _ 


_ negatived by the provisions = the act’ of July 28, 1917: (40 Stat, 
248), “An Act forthe relief of homestead entrymen or- settlers who 7 


| 461 — ‘DECISIONS RELATING TO THE ‘PUBLIC LANDS. bz 999° 


enter the mailtiacy or naval service. of the United States in ‘time: of gs 
es war,” as follows: . 3 : a ae Se oa 


That. any ‘settler upon ' the public lands of the United States, or any read : 


a whose application has. been allowed, or ‘ally: person who has made application. = 


_ for' public lands: which thereafter may be allowed ‘under ‘the homestead laws, a 
who, after such settlement, entry, or application, enlists or is actually engaged '- 


in the military or. naval. service of the United States as a private soldier, officer, 
Seaman, marine, National Guardsman, or member of any other organization for | 


offense or defense: authorized by Congress during any war in which the United. 
i, States may be engaged, shall, in the administration of the homestead laws, have a 
_ his services therein construed to be equivalent. to all intents and purposes to. 


residence and cultivation for the same ereaiae of time meee mie: tract. entered or 
— Settled upon. ‘ee, He , : | | | 


It not being denied that. contestee: anlited in the Mazina. + Corpa' on an ; i : 
March 5, 1917, and was serving under said enlistment when the pres-. 


ent war: began, as to the United’ States, on April 6, 1917, it must be 


held that he had thereby cured his default prior to the initiation of 


the contest. Under the plain terms of ,the act quoted above, con- © 
testee’s service under his enlistment is equivalent to residence on and 
cultivation of the land. : | 
Accordingly, the contestant naeiig in effect saan as enlist 7 
_ ment and service of the contestee, the contest: is dismissed, the den | 
cision appealed = being reversed. _ 


- °°. MORRIS v. MOYER. 


| Nieto for ‘yehéating of the ep acne Aehigion of March 1, 
3 1918, denied by First Assistant ee Vogeleans, ova 22, 1918. 


m REENTRY oF 7 LANDS 8 WITHIN CEDED PORTION x OF C cROW INDIAN ae 


RESERVATION. 
Ixsmvcrions. 


-Deparrmnt OF THE. Taereiror, ” | 
- Genzrat Lanp Orrice: : | 
| eee : ides iste Dd. @. , March 2, 1918, 
~ Ruorsrer AND. RECEIVER, | - 

- Binrines, Montana? — 
‘Undisposed of nonmineral: lands aia ie sed! portion of the i 
’ Crow Indian Reservation, Montana, were opened to a modified form — 
of homestead entry by ee of as rae 28, 1916 <a Stat: 
Sse a 3 


—» 800 >. DECISIONS RELATING TO THE PUBLIC LANDS. © [von 


-| 
J Parieaph 43 of: the Pieadiahan ede | | 
Lands reentered. If any entry heretofore made for noninineral lands ‘under 


.the provisions of the act of April 27, 1904, supra, or if any. entry or purchase ie BSS 


7 made under the ‘provisions. of this Proclamation is canceled, the land may:be 
-reentered or purchased at the price. at which it. “was formerly cpteren or pur- - 
chased and not otherwise. a oe 


Undisposed of coal lands on be Reserve bn: were ere to the 7 


same disposition as the nonmineral lands, by proclamation of “April me 
6, 1917 (Statutes, 1st Sane 65th. Congress, s Pivolaiiations, page 9); Ce 


whieh provides: 7 on be © athe, Ae aes iy SR 

The: said coal. lands, if other wisé available; shall be sible to aispol wider 
-the aforesaid proclamation of. September 28, 1914, at $2.00. per acre, until- and- 
“biclading yn une - 80, 1917, subject to the provisions of the: said act of February | 
27, 1917. No entry. shall’ be allowed after that date under said proclamation i. 
- for either the coal or the nonecoal lands. i . 

-In the event that any existing agricultural : seers on the) ‘peservation, made 
with a. reservation of the coal deposits, is canceled: on or before June 30, 1917, -: 
the land. may, if otherwise available, until and including that date, but. not 
thereafter, be entered or. Se) hereunder at. ane price fixed by. the first ; 


: _ entry. . . ae 
After eras for a withdrawal of iis lands as salted. the Side: - 
mation provided for a sale of the undisposed_ of lands to the highest ° 


bidders, to be pene at Billings, Montana, comnmenmns September - 


4, 1917. | 
Telegram dated ‘August 1, 1917, Sel by the First Assistant 
Secretary, addressed to ‘Frank Lis Wood ¢ at the Billings, ne 
land office, reads as follows: | | 4 | e: 
Proclamation April six, nineteen seventeen, 1 is epnstraed not to ert allow: 
-. ance after June thirty, nineteen seventeen, of applications presented on or be- _ 
fore that date, nor ‘to prevent successful contestant making entry after June. 
‘thirty and within preference right period, | 
The question has arisen whether lands on | the Reservation: now em- 
braced in an existing entry, may be reentered Lf such. entry 1s; can- -, 
celed on relinquishment. ; 
The special provisions of = aaetee of September 28, 1914, for y 
reentry of lands on the Reservation were not revoked by the provi- 
sions, above quoted, of proclamation of April 6, 1917. Lands em- 
‘braced in an existing entry on June 30, 1917, may be reentered, if . 
the existing entry is canceled on yeliniquishnient. This. construction 
is in harmony with the instructions above referred. to, that an appli-- 
cation presented on or before June 30, 1917, might be allowed after — 
_ that date, and that a successful contestant. might make entry alter 
= une 80, and within the Bae ae right ecg ae ae | 
Cray Tanoman, | 
< ommissioner, : 
one : 
 Auexanpmr T. Voatsana, 
| first Assistant Secretary, 
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“MAXWELL AND SANGRE DE CRISTO LAND. GRANTS. 


: Decided March ae 1918. 


(GovERNMENt Surver—Mexrcan Lanp Grant. 


. The: line established. by an approved — ae “survey. of cs “Mexican: a 
private land gr ant, made in pursuance of. section. 3 of. the. ‘act of March 3, ey 


1869 (15 Stat., 342), a and long sennesce, in, will: be. deemed the boundary 
of the grant. | | | a2 ee +g 


| Samp—Varranes Bates Sunver: Taees; AND ‘Locus: or “Lanb.- 


_ One of the boundaries of a Mexican private: land: grant. was - oie. line. of as mee 
mountain range.: The gr ant ‘was later surveyed by the United States, and it a 4 
“Was subsequently alleged that as to the summit line of said range a variance. 


o ve existed between the. survey. and the summit as it exists upon - the. ground, | 
. Held, That in. such case. the. line: established | Dy: the Government ue OO 
controls, and will not be: disturbed. we og _ | _ 


‘Vosasine 7 First Assistant Sesreear dd oe ee Tee aes 
This: case is. before the Department on. a peal feat a. caine made 
by the Commissioner of the General Land Office, under date of 


April 3, 1917, as to the western. boundary ¢ of the Beaubien and | M.- os 
 -randa (on. Maxwell). Land Grant. . 7 a? Ss 


To the north the grant adjoins that of the ‘Sineke de Cristo, ana 2 
both® grants were ‘confirmed by the act of June 21, 1860" (12 Stat., ie; 

71). To the south the grant adjoins the Carson National Forest, 
~ the eastern boundary of which coincides with: the \ western boundary _ 
~ of the Maxwell Grant. . % 


_ The petition of Beaubien and Miranda: te the Mexican Govan, a8 ae 


| ‘upon which this grant was founded, is set forth : in the Maxwell : 
| ‘Land-Grant. Case (121 U. S., 325), at page 861: ee ae 


The tract of: land we petition for to be divided equally between us commences 


below: the junction of ‘the Rayado River with the Colorado, and in a direct line one | 


-towards the. east: to the first. ‘hills, and from there: running. parallel with said 


; a river Colorado in 2 northerly direction to opposite the point of the Una de Gato,’ 7 


- following the same river along the same hills to continue to the east of said. | 
‘Una: de Gato River to the summit of the table land (mesa) ; : from. whence > 


_. turning northwest, to follow along: said summit until’ it reaches the ‘top. of the | 
: mountain which divides the waters of. the | rivers running: towards the east from © 


- 310. 


__ those running. towards the:west,. and: from thence following the ‘Tine of. said. ee 


mountain in a southwardly direction. until it intersects the first. hills south of — _ 


the Rayado_ River, and. following the summit: of said hills towards the east a 
the place of beginning. [Emphasis the Depar tment’s.] | 


The rough Mexican map or diseno of the claim ; 1s shown at page : 


In the oe of the Surveyor Gensel of September 1 1, 1857, a 
under the act of J uly 22, 1854 (10 Stat., 7 BOP) ‘the boundaries ¢ of the > 


~. grant are set: forth. as: follows: oe 
On the 8th. day of January, 1841, Charles Beaubien. and. Gitidalupe Mitaniaa, - | 


° petitioned Manuel Armijo, the civil and military Governor. of New Mexico, for’ 


“a grant of land in the now county of Taos, commencing below the. ‘Junction « Of a i. 
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the sayade and Red River, from thence in a airece ie to the east to the fir on 


. hills, from thence following -the course of Red River in a northerly direction ~— 
- ‘to the junction. of Una-.de Gato with Red River, from. whence following along © 


| said hills to the east of the Una de Gato. River to the summit of the table land 


oe (mesa ) from whence turning . northwest following said summit to the summit 
of the mountain, which separates the waters. of the rivers “which run towards — 2 
‘the east from those which run to the west ; from | thence following the. summit a 


. of said mountain im @ ‘southerly direction: to the first hill. east of the Rayado 
River; from thence following along the brow of said hill to the place of. ace | 
une _ {imphasis the is sala oes eee 


| “The field notes of the survey of ‘this grant, aoproned by the om 

: ae General December 16, 1878, and incorporated into the patent: 

issued May 19, 1879, under. the act of March 8, 1869 (15. Stat., 342), - 
describe the westerly. boundary in the following manner, commenc- 

ing at its northwest corner (the northwest and southwest corners — 
not being in dispute) > 7 * ay & 2 Pe” 


pais aed Thence from said northwest corner on a line established along. the 
summit. of said mountain. range by triangulating from peak’ to peak of said 
mountain range on the: following courses and distances ; ‘from said northwest 


~. corner, south two degrees thirty minutes fifty-six seconds east to peak number 


one three hundred and seventeen chains fifty-four links ; : + * 


The description then follows by courses. and. distances from peak 
to peak, seventeen in. all. The line. so established. appears upon the 
approved plat of. Survey, the grant: being, returned as containing 
1,14 5764.94 acres. 

OA petition was filed by the owners of ss two ae with the 
_Commissioner, asserting that’ the summit of the mountain, as estab- 
_ lished by private engineers, lies to the west of the line fixed: in the 


a field notes, plat, and patent, and requesting. that this summit be ac- 


cepted-as the boundary line between the Sangre de Cristo and Max- 


-- well Grants and the Carson National Forest. The Commissioner _ 
held that, since the two grants are. contiguous, no public land is 


~ there involved and that therefore the boundary line between them 
was no longer. a matter within the jurisdiction of the land depart- 


| ment, suggesting that such line be. established by agreement, which 


| apparently’ hag been done. As to the other part, the Commissioner | 


: held that he had jurisdiction to establish the eastern boundary of the © a 


Carson National Forest or the boundary. ‘between the public land — 

and the land embraced in the Maxwell Grant, finding, however, that. 
‘this boundary is the line as fixed in the field notes, plat, and patent, 
which controls, and not the summit of the mountain as it cad be 


‘ now more definitely located by a more accurate survey thereof. 


The appeal on behalf of the owners of the Maxwell Grant con- — 


Se t tends that the position of the Commissioner, in accepting the summit — | 


of the mountain as it exists upon the ground as the boundary be- | 
tween the Maxwell and the Sangre de Cristo grants,.and declining to. 


f 


1 


> ‘DECISIONS RELATING TO THE PUBLIC LANDS. 808 : 


| accept it as the boundary ivan: the Maxwell an and the Carson a 


- National Forest, is inconsistent, and also that the Commissioner’ Ss: 
_ decision i is erroneous under the following well- known. rule of law as 
7 a forth i in oe Corpus Juris, p. 218: * ok 
AS natural monument, fixed, certain, and eqn will contr ol ‘a referetice 
to maps, plats, or field notes in. the. same instrument, except where. the inten- 


tion of the parties. was. obviously otherwise, ‘where the reference to. such monu-_ 
. a ment was made by mistake, or: where’ a statute provides: to the contrary. 


‘The soundness of the above, as a . general rule, need not. be disputed, 


| but the. question is as to its applicability to the facts here presented. oe 


| The rule that natural monuments will. contr ol: courses and. distances is by no a - 
means one of ‘general application, and: the rule-is not without its exceptions. 


These are to. be ascertained. by reference to the reason. or pen oa ‘the . 
rule itself; Of necessity, the rule ceases when the reason ceases. - 2 8 | 


a Corpus Juris, 216). 


So, where the lines ae the original survey were met run, ‘but es . 
. laid by protraction, the above rule has little application, ‘the court 


being guided by the calls and plot accompanying the original survey, . 


the plot being evidence of the general shape of the tract, intended to 
be patented. (Bryant v. Strunk, 151 8. W., 381. yo | | 
Both of these grants under the Mexican Government had as “their 
common boundary this summit of the mountain. They were accord- 
ingly contiguous along that line. The difficulty would arise in. de- | 
fining the boundary by a ‘surveyed line. Its location by survey isa 
matter concerning which : surveyors. might well differ, and this appar- | 
ently occurred in this instance, the surveyors fixing different lines as 
fixing the summit of the mountain. However, it is clear. that. each | 


grant was to be bounded by the other, and the land department, may - = 


well recognize that there is no public. land existing between the two, . : 
; leaving the matter of exact, location to be settled by agreement be- ae 
tween the parties. - | | 


As to the remaining ‘portion: of the westerly eee line he Pee 


‘situation | is different. The Government is under the necessity of 


os defining the limits of the public domain from that of the Privately. . pa 


owned. land to. the east. 7 | 
The difficulty surrounding the survey. of Mexiean ‘@eautal was. ae ; 
a forth by the ee Court i m. a ae v. United States, 1 | Wall., : 
882, 587, 588: 


‘Some idea of the difficulties which surround thieed cases ‘thay be sbeatned ‘- 


recurring to the loose and indefinite manner in which the Mexican government _ 


nade the grants which' we are now required judicially to locate.. That govern- 


“ment. attached no- value to. the land, and granted it in’ what to us appears er 
magnificent’ quantities. ‘Leagues instead ‘of acres were their units of measure- — 


ment, ‘and. when an application was made to the government: for a. grant, -which 


- “was always (a: gratuity, the only question was whether ‘the locality. asked. for | 


was. vee ang. was public Property. When the grant was made; no surveyor 
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sighted a compass or siretened a chain, Indeed, these instruments: were prob: _* 


ably not to be had in that region. — | 
A sketch called a diseno, which was rather a ‘map phair: a ‘ae of the. land, — 


| was prepared by the applicant. It gave, in a rude and imperfect. manner, the ee 


shape and general outline of the land desired, with some of the more prominent 
natural objects noted on it, and a reference to the adjoining tracts. owned by — 
individuals, if there. were any, or to such other objects as were ‘supposed. to. 
| constitute the boundaries. : Their ideas of: the relation of the points of the com- 


pass to the ‘objects. on the map were very inaccurate ; and as these: sketches. 


were made by uneducated herdsmen. of. cattle, it is. easy to: imagine how im- - 
| perfect they were. Yet they are now often the most fees aatere and’ sometimes: 
; ‘the only evidence by which to locate these claims. : | 


In the Beaubien and Miranda claim, the Maa orants Mesteiie ” 


the westerly line as “ following the line of said mountain in a south- 


erly direction,” ‘or, as described j in the petition to the Surveyor Gen- 
eral, “following the summit of said mountain in.a southerly. direc- 
| tion.” . . The rough map or diseno. disclosed the westerly boundary as 
zr straight line running ina iar asi direction from corner to 

corner. |. . 7 | 
. The. question confronting the: surveyor as to. ‘the: ulate line, 
| therefore, was, Where is the summit of the mountain ? The purpose 
of the survey ‘was to define the ‘grant by definite lines in. place of the 
prior. indefinite description used by the Mexican Government. ‘The 
field notes, beginning at. the northwest corner, state: : 
Se ‘Thence from said northwest corner on a line established along the. summit 
of said mountain range by triangulating- from. peak. to peak of said mountain 
‘range on the following, courses and distances. fez cs a 

In most of the lines. of the grant: the distances were. » chained and 
are placed at each mile. Here, -probably due to natural diffi- 
culties, the surveyor adopted . the method of establishing: the line . 
by triangulation, using the mountain peaks as his natural monuments. — 
He returned the line as so established as ‘constituting the “ summit: ’ 
of: the. mountain.” In principle, the return was the same as. if. the 
western. line had been chained and artificial monuments established, 
although a survey now made might delineate: the “summit of the | 
mountain ” with greater accuracy. The exact. location of the “sum- 
a mit of the mountain ’ di might. even now give. Tise. to a difference. of 

| opinion. etek tt | | . 
The survey So made 3 was given “erotik. Sensation by the. land = 
-. ‘department, as pointed out by the puprems Court: ‘in a Maxwell ; 

| Land-Grant Case (121, U. S., 873) :. ar ; ctete, ost oe 


AS regards the. survey on which the patent was issued, and which is. cree ai. 


“A part of the. patent, under the seal of the United States and the signature | of" es 


_ the President, it is to.be observed that the evidence shows that. the Gengear . 
Land Office made every effort to have it accurate. - he: survey was made by ~ 
authority. of the comniissioner of that office, under. the supervision of the Sur- : 
_yeyor General of New Mexico, * * * This survey was made in the autumn — 


ts 
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ot 1877. The map or - plat of it is a part of the record, together. with ihe: proofs | 
taken by the. surveyors to establish the calls of. the grant. - Contests were 


initiated before the Surveyor General upon the validity of this survey: by: parties | 
who were interested against At, and. the case was. fully heard. on. testimony, | 


which. testimony was filed with the Commissioner of the General Land Office. - 


it on May 19, 1879. 


He finally approved the BURNEY: and the erent was: issued in. accordance with 
— Jt is. attempted in argument iste to: point out matiy. errors. and mistakes. as 
: objections to the accuracy of. this survey. There is. no reason, to doubt that - 
the Surveyor General and the officers employed. by him, and the Commissioner = 


208 the General Land Office, all of whom gave particular attention to this sur- ° 


: vey, were well informed: on the subject. They knew that it was an immense _ 


- tract of land, that it would be the subject of grave criticism, and they. knew _ 
“more about it and were better capable of forming a. judgment: .of the correctness | 


of that survey: than this: court can be. We may add, that, after all the re- 


search, industry, and ability. of special counsel for the government, when the 


' testimony taken in. the case to prove these errors, and. the. record ‘Of ‘the Me ha | 
juridical possession, have been considered with the best judgment. that we can 
bring to them, we are not satisfied that the survey is in any essential particular a 


incorrect ; but, on the whole, we believe that it substantially « conforms to the 
grant originally made by Governor Armija. * Me eee ie | 7 

‘The northern and eastern lines of the tants were. in issue. in that 
‘case. It may be remembered that one of the Mexican. descriptions, be- 
_ ginning at the northeast: corner, which was located to the east-of the 
‘Una de Gato River, was on “ the summit of the table land (mesa) from 
whence turning northwest following. said summit.” Here, the. ques- 
tion confronting the ‘surveyor was, ‘What is the summit of the table - 
land? It may be pointed . out that the beginning of this line at the 
‘northeast corner and its ending at. the northwest corner were both 


| established by triangulation, or in the same manner as. the western 


_ line. The Supreme Court, in this connection, suse (Maxwell: Land- 7 
Grant Case, p- 316, BTT) : . a o ‘ 


* * * And-although there is some woubeleen of opinion about this “ -sum- an 
mit of the table-land *- which is to. constitute: the northeastern - -eorner ot the =i 


: grant, we are of opinion, upon a consideration of all the evidence before us,. that; 


‘the survey was located as nearly in accordance with the terms at the grant as. = | 


it is possible. now. to: ascertain them, 


Without going. into this evidence more. minutely, we are - content. to say. that, at . ¢ 


| while in favor of the. correctness of this survey, in the points assailed, it. is as |. 
strong’ or. stronger than that for any ‘other. _survey which. could be. made, » or 


which. has been. suggested by. the counsel for the United States, we are very 


elear: that it. is. not the province of this court: to sét aside and declare null and. 


_» void the surveys and patents approved by the officers of the government ‘whose 
duty it was to consider them, and who evidently did consider them with great ._ 


i attention, upon the mere possibility or a.bare probability that. some other. 
survey would. more accurately represent the terms: of the grant. | fe 
Tt can ‘not be doubted that the westerly line was. intended to ee 
fixed by the survey and that no further resort to the prior descrip- 


tion as used in the Mexican grant was scorer alata ‘The Tne: so = 
| (4587° —17—vor 46——-20 gy he a 
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established was taken as fixing the size and. shape of the grant and _ 
the area contained within it. It was accepted by the land depart-. . 


kd ment and was recognized by it as the boundary line in the: ‘survey ; | 
6, “ol T. 25 N., RB. 15 K., N. M. P. M., the plat of which was approved 


January 10; 1891. The lands in. that township, which the present 

contention would place within the limits of the’ Maxwell Grant, were 

certified to the now State of New Mexico. in 1901, and are no longer 
within the jurisdiction of: the land department. pe : | 


The ‘position | of the appellant i Is fundamentally a criticiem: as to” - 


the accuracy of the original survey, which, however, has now stool 


- for nearly forty years. ‘Section. 3 of the. act of March 35: 1869, a de > 
provides: , | | | | 
“That all surveys authorized ny this act. shall conform to and- be contiatiea i. 


with: ‘the public surveys of the United ‘States. in said Territories, so far as the = 


; ‘same can be done consistently with the landmarks and boundaries specified in 


'. the several ‘grants. upon which said. claims are founded: Provided, however, - 


hat. when said lands are so confirmed, surveyed,. and patented, they shall in 


- each ¢ase’ be held and taken to bein full satisfaction of all further. claims or 


_ demands against the United States. 


- Further, where.a line between the holdings of two towns a been a 
‘established by United States survey, which differed from the original 


line fixed by a Spanish surveyor but. which had been recognized and . 


‘accepted, the Supreme Court held that the line so. surveyed controls. 


a Carondelet v. St. Louis (1 Black, 17 9). In United States v. Stone | 


(2 Wall, 525), the boundary of the Fort Leavenworth Military Reser- 


vation was in question. The Supretie ore there said of a / survey ~ . 


- which had been accepted : 


In the case of private persons, a a hounds sirveven: ‘by itis sedries: and 6 


| ~ quiesced in for more. than thirty years, could not be made the subject of-dis- | 


pute. by reference to courses and distances. called for in the patents under 


which. the parties claimed, or on. some newly discovered construction | of their .. 


title. deeds. We. see no reason why the same_ Re aeple should not: apply, in 
the: present. Case FF a ™ | 


‘Doubts respecting the cor reeenes of a survey of tiie nad: ein ‘ 


was made in good faith and passed unchallenged for fifteen. years, 
should be resolved in favor of the title as. ea (United, States M © 
7 Hancock, 133 U.S., 193). a as 

This ‘Department. 1s constrained 6 hold: that the ite sciebhaned 

| by the survey, shown on the plat and incorporated. into the patent, 

| controls and is the eastern boundary of the Carson National Forest. 
The decision 0 of the Commissioner i is accordingly a 





_ : MAXWELL AND SANGRE DE CRISTO LAND GRANTS, - 


Motion for rehearing of the: Department’s decision. of March’ 4, 
1918 (46 L. D. 80D), denied by ee! Assistant pmaratd Vogelsangs . 


- Sia 3, 1918. 


d 
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_ REGULATIONS CONCERNING STATE IRRIGATION DISTRICTS. IND 
_ THEIR RELATION TO: THE PUBLIC LANDS OF. 
THE UNITED STATES. 


-[Ohreilar. No. 592. 1 


_Deraxrarens « OF THE “Lyrerror, _ 
ee oS oe ee a se GENERAL Lanp Orricr, 
en ees Bale yy ax Washington, D. os: March 6, 1918, 


in ee Zz oe, ge “GENERAL STATEMENT. 


a The act af | Angrist: it; ‘1916, asia 319 (39 Sik 508), « en- a 
titled “An. aac to as the reclamation of arid lands,” feads as 


follows: a 


«Be. it. enicted by ‘the "geriate. re ‘House. of Representatives. of the Unite : 
States of America . am Congress assembled, ‘That when in any. State of the | 
United States under the irrigation district laws: of said State. there. has hereto-. 


fore’ been organized. ‘and. created or shall hereafter be organized - and created 
any irrigation district for the. purpose of irrigating the lands situated. within 
said irrigation district, and in which. irrigation: district’ so created. ‘or to be 
created there. shall be included: any of the public’ lands of the United states, 
-such public lands SO. situated in: said irrigation. district, when subject to entry, 
and entered lands within. said. irrigation . district, for. which no final certificates 
have been issued, which may be designated by the. Secretary. of the Interior. in 
the approval by him of the - ‘map and plat of. an irrigation. district as ‘provided 


in. Section three, are hereby made. and. declared. to be subject to. ‘all the pro- 
visions. of the laws. of the State in which’ such. lands shall be situated relating’. 
; to. the organization, government, and regulation of irrigation. districts for the ; 
reclamation and irrigation of arid’ lands. for. agricultural purposes, to the same. 
extent ‘and. in. the ‘same manner in. which the. lands of a. like character held” 
| under. private. ownership. are or may: be subject. to said: laws: Provided, That - 
the United States and. all persons legally holding unpatented lands under entry : 
made under the. public. ‘land laws of the United States are accorded. all: the 
; rights, privileges, benefits, and. exemptions given. by said State laws to. persons 
| holding | lands ofa like character under private ownership, except as hereinafter cus 
_ otherwise provided : ‘Provided, further, That this act shall not. apply | to any irri. ae 


gation district comprising: a majority acreage. of unentered land. 


_SEc. ps ‘That the cost | of constructing, -acquiring, purchasing, or. maintataing | 


the canals, ditches, reservoirs,. reservoir sites, water, water right, rights of way,. es 
or other. property. incurred in- connection. with any irrigation project under said. - 
a irrigation district laws. shall be equitably apportioned among lands held under ae 

_ private ownership, lands. legally covered by unpatented entries, and unentered. 
public lands included: in said; irrigation district. Officially certified. lists of the 
amounts of. charges assessed. against the. smallest: legal subdivision of said 

_ lands. shall’ be: furnished. to - the. register and receiver of the land district” 
within which the lands. affected. are located..as-soon: as such charges | are aS- 
“sessed; but. nothing. in this act shall: be ‘construed as creating any obligation. — 
against’ the eee States to pay any. of said oe: ane, or. debts” 


incurred. | 





ae vo 1 See Seeretary’s letter on p. B17. : oe. 
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That. all. discees legally. assessed shall. ‘pe a lien upon urientered ‘ lands: and — 
‘ upon. lands covered: by. unpatented entries included in said irrigation district ; - 
- and said lien upon said land covered by. unpatented entries. may be enforced upon | 
said unpatented lands by the sale. thereof in the same manner and under 


the same proceeding whereby said assessments are, enforced against.lands held. ~ i” 


under private ownership: Provided, That in the case of. entered’ unpatented 
lands the title or interest which: such irrigation district. may: convey by tax 


sale, tax deed, or aS a result of any tax. proceeding shall be subject to the ee 7 


following conditions and limitations: If such unpatented land -be withdrawn 


; under the act of Congress of June seventeenth, nineteen hundred and two ol 


| (Thirty- second Statutes, page three hundred and eighty-eight), known. as the. 
reclamation act, or Subject to the: provisions of said act, then_ the interest 


‘which: the district. may convey by such tax proceedings or tax ‘deed . shall be 


subject to a prior lien reserved to the United States for all the unpaid charges | 
authorized by the said act of June seventeenth, ‘nineteen. hundred and two, but 
the holder of such tax deed or tax title resulting from such district tax shall. 


_be. entitled to all the rights: and privileges in the land included in such tax 39 


title or tax deed of an assignee under the provisions of the act ‘of Congress 
of June twenty- -third, nineteen hundred. and ten (Thirty-sixth Statutes, page| 


: | five hundred and ninety-two), and upon submission to the United States land . 
office of. the district in which the land: is located of satisfactory proof of: such 
tax title,’ the name of the holder. thereof. shall be indorsed. upon the records of 


- such land office as entitled to the rights of one’ ‘holding a complete and valid 
assignment. under the said. act of June twenty-third, nineteen hundred and ten, 
and-such person may at any time thereafter, receive patent.” upon submitting. - 
_. satisfactory proof of the reclamation: and: irrigation required by the said act : ? 
of Congress of June seventeeth, nineteen hundred and two, and acts amenda- : 
_ tory thereto, and making the payinents required by” said acts. : 


Src. 3. That no unentered lands and no entered. lands for chien no. final cer- eS 


| tificates have been issued shall be subject to the lien. or liens herein contemplated. : 


: until there shall have been submitted by said. irrigation. district to the Secre- 5: 
tary of the Interior, and approved. by him, a map or plat of said district. and | 


sufficient detailed engineering data to demonstrate to the satisfaction of the 7 
~ Seer etary of the Interior the sufficiency of the water ‘supply and. the feasibility | 
of the project, and. which shall explain the plan or mode of irrigation in. those 


™ irrigation districts where the irrigation works have not been constructed, and 
which plan shall be-sufficient to thoroughly irrigate and reclaim said land and 


prepare it to raise ordinary agricultural crops, and: which shall. also: ‘show the i: 
source of water to be. used for. irrigation of land’ included in said district : Pro- 


vided, That the Secretary of. the Interior may, ‘upon the expiration of ten years eS 


from the date.of his approval of said map and plan of any irrigation district, . 
: ‘release from the lien authorized by this Act any unentered land or lands upon 
7 which. final certificate has not issued, for which irrigation works have not. been 
constructed. and water of such: district: made available for the land: Pr ovided. 
| further, That in those irrigation districts, already organized and ‘whose irriga- 


tion works have been constructed and are in operation as soon as a satisfactory: ae ¥ 


=: map, plat, and- plan: shall have: been approved: by. the Secretary of the Interior © 
asin this act provided, such entered and unentered lands shall be subject: to: all 


: district taxes and assessments theretofore actually” levied against. the. lands in’. *? 


said district and: in the same manner in which lands of a like character held : 
under. private ownership. are ‘subject to. liens and: assessments... : os 
) Suc. 4, That upon the approval of the. district map or plat as hereinbefore’ 

provided by the Secretary. of the Interior, the Peeler and receiver will note 7 
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Said approval ‘upon ‘their records where any ‘unentered or entered and suns te 
ea patented lands are: affected. 7 “ | 


SEe. 5. That: no public. lands: which ‘were oneness at the nie any tax or 
assessment was: levied against. same by such | irrigation district shall be. sold: 
for such taxes or. assessments, but such tax or assessment shall. be and continue 
a a lien upon such lands, and not more than one hundred and sixty acres. of such | 
land shall be entered by any one person ; and. when. such lands: shall be applied ; 
~ for, after said approval by: the Secretary. of the Interior, under the. homestead. 


or deser t-land laws of the United States, the application shall be suspended 1) 
a per iod of thirty days to enable the applicant to present a certificate from the — 


- proper district or county officer showing that no eg aes district eheree= are. due 
and delinquent, against said land. 7 | 


SEc._ 6, That any entered but mmpatenied iande riot ee to. ‘the cataeoe ge 


act of June seventeenth, nineteen hundred | and two (Thirty- second. ‘Statutes, | 
| page three hundred and eighty-eight), sold in the. manner and for. the purposes: 
| mentioned in this .act. may. be patented tothe purchaser thereof or his assignee 


at any time after the expiration of the period of redemption allowed. by law... | 


under which it: may: ‘have been sold (no redemption having been. made) upon the. 
: payment. to the receiver of the local land ‘office of the minimum price of $1. 25 

_ ~per acre, or such other price. as may be fixed: by. law: for such lands, together 
with the’ usual fees and commissions charged in entries of like lands under the’ 


homestead laws, and upon a satisfactory showing that the ir rigation works have. . 


been constructed and. that water of the district. is available: for such land; but 


‘the. purchaser or his assignee ‘shall, at- the time of application for patent, have _ 
| the qualification of a: homestead: entryman or desert-land. entryman, and not: 


— more than one. hundred and sixty acres of. said. land shall be. patented. to: ar oa : 


one ‘purchaser under the provisions of.this act. | 
- These limitations shall not : apply to. sales to, irrigation districts, ‘put shall 
L< apply to. purchasers from. such inrtgetion districts of such land. bid in by said 
district. . ee = 2 om 
~ That. ‘unless the eu nagen, or his? assignee “ge such lands shall, ‘within ninety ; 


+ days | after the time for redemption has. expired, pay to the proper receiver all. 
.. fees. and commissions and the purchase price to which the United States: shall 
ie be: entitled as provided for in this act, any person’ having. the qualification of 

a homestead entryman or’ ‘a desert-land entryman may pay to the proper. re- 2” 


ceiver, for not more than one hundred and sixty acres of said lands, for which 


|. payment has not been made, the unpaid purchase price, fees, and commissions: to 


which the United States. may. be entitled ;:and upon satisfactory proof that. he — 


has paid to the purchaser. at the. tax sale, or his» assignee, or to the. ‘proper : 
ge officer of. the distriet for such. purchaser or for the district, as the case may. be, | 


.. the sum for. which the land was: ‘sold at sale for. irrigation district. charges or | 


_ ’ bid in by the district at such sale, and in addition thereto the interest and pen- | 
~~. alties'on the amount bid at: the rate allowed by law, shall be subrogated to: the 
a rights of such purchaser. to’ receive patent. for. said:land. : 


‘Im any. case. where. any tract. of; entered land lying within such pages 
irrigation district shall become vacant by - relinquishment or cancellation | for — 


‘ _ any cause, any subsequent. applicant therefor shall be required, in addition to” 


the qualifications and requirements otherwise provided, to furnish satisfactory _ 
proof: by: certificate from the proper. district or. county officer that. he has paid 


all: charges then: ‘due. to. the district upon said land and. also has paid to: the — | 


_ proper district or county officer for the holder or holders. of any tax certificates, 

; delinquency ‘certificates, Or other. proper evidence of purchase at tax sale. the. 
amount: for which the said land was. sold at tax sale, ipeether with the rid 

ma and penalties thereon provided DY: law. 7 . . sae” 
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Suc. %..That all. notices eauinen by the irrigation. district laws smear ioned 


in this act shall, aS soon as such notices are issued, be delivered to the register. x 


and. receiver of the proper land - office in .cases where ‘unpatented lands are . 


. affected - thereby, and to. the entryman whose unpatented: lands: are included —— 


_ therein, and: the United. States and. ‘such: entryman ‘shall be given” the same 
rights to be heard ‘by petition, answer, -remonstrance,: appeal, ‘or otherwise as 
are given to persons holding lands -in, private owner ship, and all entrymen shall 
be given the same rights of cs aa as are eivee to the owners o lands held 
in private ownership. : . 


vo 


_ SEc. &. That all moneys derived iy the . United States from ine ‘sale of. public - 
lands herein referred to shall be paid into such funds and applied as provided — 7 


or by law for the disposal of the ie eae a from { the sale of ee lands, 
PURPOSE AND EFFECT: or STATUTE, 


9. Briefly : stated, he. purpose: can effect: of this. statute is to em-— 
| power. the Secretary of the Interior, following the presentation of a 
proper application therefor, to investigate the plans and ‘financial - 
_ and physical resources of irrigation districts heretofore or hereafter 
“organized pursuant to the law ‘of any. State; and, if he shall find and - 
conclude that any such district has planned el 1s” executing an. 
altogether meritorious and feasible irrigation undertaking, to grant | 
his approval of its said plan and undertaking, provided a. majority | 
acreage thereof is not unentered land, to the end that. upon: such 
5 approval, and upon compliance by such districts with certain con- 
ditions in said act specifically. set forth, all unentered public land and 
land which has been entered, but upon ‘which final certificate has not . 
issued, shall be amenable to the State laws governing the district 
to the same extent and upon. like terms as. are Dey ee Jands | 


4 within said. districts. ©. _ 


Tax liens upon ‘unentered and dnpatented lands: are apie pro- ra 
~ vided for, and no entry of lands can. be made. until all charges and 
liens under the district laws are paid. f°. V2 gies ee 
_ Provision is also. made for tax sale: of entered lands and tax liens - 
: against unentered lands. : | ye Mer ee a 
: | REGULATIONS. 


28. aa. ae irrigation ‘district. 5 aati to pene a 


- benefits of this act should: file in the local United. States land office — . ~ 
ge within which the lands are situated an application, in. duplicate, ¢ con- 
sisting of the following: | 


(a) A statement oe ont concisely the. legal address of the 


. district ; the date when, by court decree or otherwise, it was: finally a 


declined to be fully organized; the name and title-of all officers of | 
the district, qualified at -the date: of the filing of the application ; 


the gross amount of land embraced in the district ; the amount of 


eee land within the district ; the amount of privately, owned 
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. land Siac is district: ie amount of entered. tang toe ch  Siial ” 
certificate has not. caued ‘the amount* of land. embraced - within. a 


_ withdrawal fora United States reclamation project; the amount of 


Aes, ‘situation. 


_- land otherwise withdrawn (within Indian, forest, power: site, or other 


. withdrawal) ; how much (per cent) of the project. has’ bean com-_ | . 
pleted ; what bond issue, if any, has been finally consummated, and - - 
the present: bonded debt; whether contract has been made. with the | 


‘United States, under the reclamation, act of June 17, 1902 (32. Stat., ~ 
- 388), or is pending, and, if any such, the date. thereof; and: any ‘athiar 


_ facts or circumstances hich Would: throw light on, or be: pertinent. _— 


to, a full understanding of the present « condition or ‘future 2 ee, 
of the district. — | 7 : 7 : | 
((b) Proof of seen eer Ce x S 
. ew BY Evidence. of water Tight and 1 sufliciency of available water 8 
supply.’ | —_ ae ee 
s, ays Map signe’ is pro] ject. 
~ (e) Plans and: specifications. _ 


(A) Such data as = be e necessary to a \ full understanding of the 7 a - 


| DETAILS oF APPLICATION, i 


4. Proof of jgeanen (se6. par. 3b) a rer pa eenenten a 
copy in duplicate of the proceedings through which the district 


. claims corporate. existence should be filed. The character of this 


proof will of course depend upon: the tate, statute. under which ue 
organization was effected. | = 
5. Hvidence of water right. oe par. . 8¢) tt the nas to ibe re- 


. claimed are wholly withdrawn lands, within a United States recla~ | 


fy | mation project, and the right to the use of the water depends solely: 7 
upon an appropriation by the Government, no evidence of water - 


right will be required, but if:-dependence is placed upon any water — 


Ee appropriation. other than one claimed by the Government, either 


for the reclamation of the whole, or. a portion of the. lands sought e a | 
to be made subject to this act, certified copy of ‘such water right 


_ should’ be filed with the application, with any amendments or 'modi- 


- fications thereof. A statement as to whether the. stream ‘or other eee 
.. body of water, from which the water supply is to.be secured, has been 


-adjudicated, and if so, the court. in which the decree was: granted : 


7 and the date thereof should be made. If water measurements have 


not been taken, a detailed report showing the foundation for, the : 


of belief that sufficient water. exists should be filed. . 3 eee 
| 6. Maps (see par. 3d). —There should also. be filed in - duplicate” | 
- with the application, a. tracing, showing, by smallest legal subdivi- » 


é, sion, ‘in accordance with the latest official survey, all of the lands em-— 
braced within the confines of the district ; the status of the various _ 
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o tracts should be differentiated, a markings on Cn eal subdivision, wee | 


in black india ink, letters: Bcorrecpending to the status of a land, — 


as follows: 


(a) Privately Soria re ie , — | 

_. (6) Lands which have been. entered, but for which final cer tificnte 7 
| has not been issued. _ | . | | 

(e) Lands withdrawn under the reclamation acts 
_(e) ‘Unentered public lands. 


- Norn.—If a tract of land.appears to come ‘within two of the. desig. | = 


-nations,-both letters should be used. 


These tracings. should be made on tracing: linen with india ink, ¢ 


Three scales are permissible, 2,000 feet to the inch, $1,000 feet to the’. 
inch, or 500 feet to the inch. No other scale Should: be. used, and the 
scale most adaptable to a clear showing. of the matters and things 
set forth thereon should be used, but in no case should any one : 
tracing be over 36 inches in’ width. | 2 - 
The tracings should also show the outlines, ‘properly. tied, of any . 
oe reservoirs, canals, ditches, power plants, transmission lines, or other _ 
aids to reclamation which are included.in the- system, as wall as Cross 
‘sections, properly drawn to. scale, of dams and canals. : 


2 If the irrigation system’ relied upon for the reclamation of the Se oe 
~.Jands within the district is entirely a United. States reclamation 7 
project, it will be unnecessary to delineate it upon the map. Refer- ; 
ence to the. project will be sufficient. If, however, public lands are 


to be reclaimed in whole or in part, by means other than under a 


United States reclamation pro] ject, such system or the portion thereof. he Ge 


not connected ye the United States reclamation pro} ect should be | 
we shown., 


> works: have been constructed, either. fully or partially, plans ‘and 


7 specifications of the principal structures, sufficient to show the de- 
| signs: and methods of construction, prepared by a competent. engi- 
~ neer, should be filed, together with an authenticated statement, of the — 


he Plans and spectfioattona (< see par. 32) _It the ae irrigation a 


amount actually - expended upon the construction and the estimated. _ 


| amount. necessary.to complete the system. 

_ -Tf-no construction has been undertaken, preliminary sian show- 
ing: the estimated cost of the project and the salient features thereof _ 

in sufficient detail to establish the a of the ‘Proj ject will be | 

sufficient. | i 
8. Other data (see: par. 3f).—As each. project ‘must ee 

stand or fall upon its own merits, it will be impossible to. ‘specify 

minutely all of the data that may be required. In every instance, — 


however, they should be so full and complete as to place before the ae 
Secretary = the Interior all of the EncOmm eon necenry to an in- oe 
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2 telligent Gee te of the project as a hse as 16 ‘feasibility. a he ae 
Additional - information. may be required by the Department ifthe — 


7 data stated upon the original application prove insufficient. — 
9: Affidavits and certificates Each of. the maps filed - with the 


7 application for recognition should bear, the certificate of the presi-— 
‘dent or other. presiding or chief officer of the district, countersigned Sat Sie 
__ by the secretary, clerk, or other recording officer and attested by the. 

seal of the district, in ‘accordance. with Form No. 1,. attached hereto. 
at They should. also bear: the affidavit of the district’s chief engineer, © 
in. accordance with Form No. 2, attached hereto.. This certificate me, 


and affidavit should be inscribed upon the maps in india ink. 


—. (10. Rights of way.—If any unpatented public land.or any reserva- : 
‘tion-of the United States is affected by any of the proposed works 

of the irrigation, district, application for right: of. way therefor must » 

be filed by the district under the’ appropriate act before the appli- 


_. cation.for recognition will be finally approved. — 


‘11. Unsurveyed. lands—Where any’ proposed slistvict paieaes 


within its confines unsurveyed. lands, the lines of survey nearest such 
| unsurveyed lands. _ be. prota | | 4 


_ PROCEDURE, 


12. ca rre in more than one ‘Wistrick ee the lands thin the. 7 


confines of the proposed irrigation district lie within more than one 
local land district, it will only be necessary to file the data i in dupli- 
cate hereinbefore adverted to in one of the land districts ; a blue- 
“print copy of the map and one copy of the statement, however, should 
— be filed in the other districts, together with a ones to the register 


and receiver, that-the appneeens in duplicate, has been filed 1 in. the 


other district. (naming it). 


(13. Duty of. register | and receiver a the filing’ of: sneh. an 
ed application in the local: office the register will.note upon the maps. 
-. filed with the application the name of the land office and the date of 7 
, filing: over his. written signature. After testing by his. records the 
accuracy of the notations on said. map, as required by paragraph 6 
of: these regulations, he will note. upon. his records - opposite Bis ee“ 


“unpatented lands shown upon the map the fact. and date of such 


filing, after which he will at once transmit — entire record to the | 


| General Land Office. | 
- 14, Consideration. of: application. ~Upon Fecotipt of the en in 


7 the General Land Office, it will be considered with reference to its . 
regularity . and comnbanee with the terms of these regulations: and ph 
a disposed. of ¢ as follows: 7 a3 


Ou: 
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May. If all tie capitentsd: lana are within-a United States recls-, as 


arn project, depending solely upon Government water appropria-. | 


tion and the record is regular, it will be referr ed to the Reclamation —_ | 
_ Service for consideration as to feasibility, which service will’ make its . 2. 
recommendation in the premises to. the pee a ‘the: Interior - 


through the General Land Office. 
(6) If the lands within the: district’ are partially ae a United - 


States reclamation project, and partially unpatented public: lands, - 


_ depending for water upon other than. Government appropriations, — 
the case will be referred tothe Reclamation Service: for such report 
as it may deem proper, after which the Commissioner of the General 


. Land Office will consider the record with respect primarily to the- 


lands not affected by the United States reclamation project, and 
transmit the record with proper recommendation to the Beale of 
| the Interior for such actioa as he may deem proper. | ie 
- ’ (e) If the unpatented lands within’the district are all publie aa. 
unaffected by United States Reclamation Service withdrawal, the 
~Commissioner of the. General Land Office will consider and transmit 
_ the record to the Secretary: of the Interior with recommendation. _ 
15. Upon the approval of an application by the Secretary of the 
Interior, the Commissioner of the General Land Office will. cause to 
be noted upon the tract books. of his office the.fact and date of such 
approval, and will transmit to the local land office or offices wherein 
the lands. affected are situated | copies of such maps and approval. — 
Upon receipt by the register of such copies, he will at orice note on 
his records opposite each tract of unenter ed or entered and unpat- 
ented land affected’ the fact and date of ‘such. ape and ae 


> the irrigation. district thereof. 


16, After such approval the ee wie upon receipt of an ap-- 
plication to ‘enter any of the lands within the project, suspend the 
_ same for 80 days, pending: the filing by the applicant of a certificate 
‘by the proper district officer, certifying that all district charges © 


- : against the land have been paid. Upon the filing of such a certifi- 
- cate and payment. of all proper fees and charges within 30 days, the | 


application will be allowed and the entry transmitted. to this office in. — 
the same manner as other entries not affected by this act. 7 
_ In the event such certificate is not filed within the 30 ave allowed, a 
_ the register will reject the application, subject: to appeal. | - 
‘17: Tawes and assessments — | | 
(a) Where an irrigation district has been fully oreuiiaed and. 
works constructed, the district must, within 90. days from the date 
of notice to it of the approval by the Secretary of the Interior of its: 
a application for .recognition, file with the register of the local. land 
~ office within which the lands of the district are situated an. officially , 
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| Gertified’ list: showing a sont : wien against each ie legal 7 ak 


subdivision of. unentered or entered and unpatented public land 
— within the: district, which list. shall. contain a statement that: such 


a assessment ° was made in due form, in compliance with the provisions 


% of the State. law and of this ‘act. In case the 90 days. allowed are 
| found to ‘be insufficient for the proper legal assessment and prepara- 


tion of the list, an application to the Secretary ofthe Interior trans- 
— mitted throvigh the local land office showing fully the reasons why» 


such list could not ‘be filed within the specified time will be con- | 
sidered, and such action taken thereon as may be deemed proper. 
~ Upon. ihe filing of such list the register will tr ansmit the same to the 
Commissioner of the General-Land Office for filing with the record. .- 
(0) Unentered land ‘is not subject to tax sale, but the assessment. — 
of taxes and charges will constitute a pe which must. be removed | 
before entry of the tract is allowed. a 


_.. (e) Unentered land or entered. but ei aa withdrawn .e 
under the reclamation act is “subject. not only to the district taxes. 


3 and charges, but also to any reclamation charges, and no. entry should ee 


be allowed thereof under. paragraph 14-hereof or otherwise without 4 


a certificate from the project engineer that all required reclamation 
charges have been fully paid, unless the United States, by contract, | 
shall have made the reclamation charges, payable by the district. 


“18. H olders of tax or delinquent certificates. —Entered. but anpeie we 


ented land may be sold for taxes, and. may be bid-in either by. indi- 


oo viduals or by the district. In. either’ instance the purchaser is sub- | 7 


» . rogated to the rights of the original entryman, and, after the expira- - 


~~. tion of the redemption period, he or his assignee will be allowed 90. - : 


‘days within which to pay all proper fees ‘and. charges against’ said 
tracts, and; if he isa duly qualified homestead or desert-land entry- 


man, patent will 1 issue to him. therefor (a) upon proof of reclamation | 


and cultivation. as required, by section 2 of the act of August 11, 


1916, supra, if the lands are within a Wnited, States. peclamaiok: | 
project, or (db) upon payment and satisfactory showing that ‘irri. 


gation works have been. constructed and that water therefrom is _ 


te available as required by section 6 of ‘said act, if the lands are not 3 


| within a United States. reclamation project; no person, ones | 
may receive patent. for more than 160 acres of land. — 
In case the. purchaser. or his.assignee shall not, within 90 dave 


after the expiration of the redemption period, pay’ the charges i 


Si against said lands and apply for patent, any person qualified under ~~ 


| ; _ the homestead or desert-land law may. be subrogated to the rights of 


the purchaser upon pr oof of pare of all le obligations against . 
said tracts, Py HS Beat tar ae | _ 
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In case entered land within a district beeoiies oacan by. onan . 
: of relinquishment or cancellation, no entry will be allowed therefor ©. 
until acceptable . aa ds submitted that all ‘proper ae eas o 


a neue peer : be ie, eS 
| Cee ore Tannaran, a 
Commissioner, | 
= enioinits | 
| Franxuin K. Lang, 
Secretary. 
Form 1. 
YS, ene eaee eee eesee ee eee the duly elected, qualified, and acting | 
: (Name.) oe a - 
te a ee a the neat Irrigation : 
8 (Designation of office. ) ey, _ 2a | 
| District, oy organized under the laws of the State OL ginceuueecy a8 found 
at page --.. of ~---.--.----------.,* do hereby certify that the plan of 


3 irrigation and survey herewith is submitted under authority of the said district 
| granted by resolution of the board of directors: (or trustees) of said district,.-. 
adopted on the _-_--. day of =-_.-._-___, 191__,. copy of which resolution, . 


' duly: verified by the secretary. of said district, is submitted with, and by this — 


reference made a part-of, this certificate ; and application is hereby made for 
- the designation, under the oat of August 11, 1916 ( 39. Stat. 506), of the. tracts 
"> marked hereon “b” or “e”; that the said tracts are each and every one of 
such character as to be gabiect: to the provisions of the. homestead or desert 
Jand laws. of the United States, and: that the majority an i in ‘the said Irri- 
gation District is not unentered land. tt | PRs © 
7 ; es SCE eae Me (Name.) 

pe ee eee Romer eee ..( Official title.) 
. wo nina nanan nena (Irrigation District. ) 


Attest: 
TTBacTa aa is of necording officer). : 
[spate] es af 
os : ied cies 2) 
‘Sriamia ‘OF ‘ae eee oer . me ats 
County of wane ada $s- a - 
BE en ,. being. duly ¢ Sworn, ‘says that na: is the chief : 
engineer Gl Tet es ose eter ein Irrigation District ; that the — 


tracts shown hereon, to be: designated under the act of August 11, 1916 (89 Stat. ‘ 
506), are each and every, ‘one’ of such character as to be. subject to the pro- | 


“visions of the homestead or desert land laws of the United States; *[that he a 


_ has personally. examined the same; that there is not, to his knowledge, within 
the limits thereof, any vein or lode of quartz or other rock in place. bearing — 
gold, silver, cinnabar, lead, tin, or copper, nor, within such limits, any placer, i 
nor cement, gravel, Salt spring or deposit of Salt, or, other ie aa 


_i Give citation to. act OF. acts under which the district is organized. | \ wes 
21f the chief engineer has not made a personal examination of. the. land simelently: 


in detail to enable him to make that part. of the affidavit bracketed, it should be- 


omitted herefrom anda separate affidavit made on the map as to such facts by some - 
-. person who has made such enaunanon ae . 
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deposit. (If necessary, insert: “except mineral deposits within the purview 

of the acts of Mar. 3, 1909, 35. Stat., 844, and June 22, 1910, 36 Stat.,. 583, or. 
of the act of July 17, 1914, 38. Stat., 509,” as the facts may warrant.) - That . 
--no portion of said land. is claimed for mining purposes under the local customs © 


: or: rules. of miners or otherwise; that no portion of. said land is) worked for . 
‘mineral during any part of the year by. any person or persons ; that said land as 


oe essentially nonmineral land’ (exception as -above, if necessary )] ;" thatthe ta 


: plan of irrigation herewith - submitted is accurately and fully represented ‘jin 
_accordance with ascertained facts; that the system proposed ‘is sufficient to . 


thoroughly | irrigate and : ‘reclaim said land and prepare it to raise” ordinary | | 


agricultural crops, as is shown in the accompanying report; that: the survey 


of said system of irrigation is ‘accur ately: represented upon this map. and ‘THe: .«, . 


"accompanying field notes, and Mba the - Saadass of said. Pee perce are 
ee a shown hereon. 


ee re te te re rr rs ee eg ee ee re ee i a ee 


Subscribed ands sworn to before me » this 22. day. of onan See ay At ee A 
| 1900. | : - an 
“(wotany Public, ve 
: » [maze] : a a a ae 
My commission expires ee orn hrs eee 


onan 


Dsparrmenr OF THE ‘Lvrerror, | | 
_ Washington, D. ¢. March 6, 1918. 


‘Tae Commnisstéarn OF THE GENERAL Lanp OFFIcE. 
‘Dear Mr. Commissronr: By your letter of J anuary a 1918, a 
transmitted a draft of regulations concerning State irrigation | dis- - 
_ tricts and their relation to the public. lands of the United States 
‘under the act of August 11, 1916 (39 Stat., 506), Pt 
~The regulations : are » hereby approved with the following 1 further 
“instructions: oe 
_. ‘As to public lands inattocted: by withdrawal cause the reclamation. | 
| ae under paragraphs (3). and- (¢) of section 14, you will avail 
7 yourself of all data concerning the water supply, duty of water, etc., 
on file in the office of the Director of. the Geological Survey. AS A 
such. lands, upon the coming in of the reports of the examining - field 
- officers you will transmit the record, with an expression of your views — 
in the premises, to the Director of the Reclamation Service. ‘The _ 
Director of the Reclamation Service will return the record to you — 


— with such comments as he may déem advisable. You will thereupon | : | 
take such further action’ as may be necessary and upon the conclusion © 


| thereof’ transmit. the entire record to the Department: with your recom- 


=. ‘mendation. 


- Cordially y yours, cit ST Gee. 4 
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| "HEIRS ( OF ETTAJ.KISNER 


Decided sa 13, 1918, 


“Ixstrverios. 


One: Desert Laxp—Possnssony Rronrs Unpsr ACT OF > Manor 28, 1908— — 
Rights oF HEIRS. : ; 3 
The heirs of one qualified to make desert- land ee who, in her lifetime, 
began the reclamation of a tract of unsurveyed: desert land; under the pro- — 
visions. of the act of March. 28, 1908 (35 Stat., 52), may, upon survey: of me 
~ Jand, make entry of the tract'as heirs of the deceased claimant. — 7 

Case distinguished from Burns: v. ‘Bergh’s: Heirs (37 LL. D., ane 


“Recrster AND RECEIVER, Las Cruces, New. Mexzco: ; 
- June 14, 1916, James E. Kisner, Waterloo, New Maxieo; ‘made 
for. himself and for Opal Irene KGsner, heirs of. Etta J. Kisner, de- » 
_ ceased, D. L. E, 012223 for the E. 4 ices, 31, T. 26.S., R. 8 W., con- 
taining 320. acres. The application to make the entry was filed in 
your office September 4, 1915, and, as set forth in a corroborated 
affidavit filed with it, was based on the right of Etta J. Kisner, ac- 
quired under section 1 of the act of March 28, 1908 (35 Stat., 52). 
‘It is further set forth in said affidavit that aud Ktta J. Riser died 
January 30, 1915; that i in February, 1911, said Etta J. Kisner. be- 
gan to rie improvements on the land, then unsurveyed, and con- 
tinued to improve it to the time of her ‘deaths that the improvements 
made consisted of fencing, at a cost of $015, 45; clearing and grub- 
bing 12 acres.of the land, $36; ‘digging and drilling a well, $500; . 
and purchasing and installing a fifteen boro m gasoline engine, 
and a vertical centrifugal pump, $600. | | 
~The plat of survey was filed in your office, q une 8, 1915. Pts 
The application was referred to thé Chief of: Field Division for - 


investagation and report. in accordance with directions contained in 


circular No. 383, of February 25, 1915 (48 L. D., 528), anda favor- 2 


‘able report was submitted thereon, whereupon the entry was allowed - 


“June 14, 1916. The examining officer found on the. land the im- | 
; provements | named | in the. affidavit filed with the application. - ° 


| enter. 
The act of March 28, 1908, supra, fee in section 1: 


That an individual qualified. to make entry of desert: lands. hinder said ee 


who has, prior to survey, taken possession of a tract of. unsurveyed desert land «= | 


~ net exceeding in area three hundred and twenty acres in compact form, and 


has reclaimed or has in good faith commenced the work of reclaiming the same, o- 
shall ,have the preference right to make entry of such tract under said acts, in ais | 7 
“ eonformity with the public land surveys, within ninety” days after the ane 2 


- of the approved plat. of survey in the district land office. 


™ 
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It accordingly cre a epee rcs right of on to one who es 
_ takes possession of -unsurveyed land and begins the work of reclaim- .- : 
3 ng. it according to the desert- land laws. 


~In the case of Tobias Beckner (6 L. D. , 184), the Desceienns con- 


: sidered the case of a settler upon unsurveyed land who had largely: . 
< improved it- Prior'to the survey the settler died, but he had. be- 
oe queathed all his property by will to Beckner. The question arose as - 


~ to whether the devisee could make homestead entry in pursuance: of: 


| the settler’s right of entry under the act. of. ae 14; 1880 ae Stat., 
| 140), which provides, i in section 3: 


That any settler who. has settled, or who shall. Hereattes settle, on any — 
of the ‘public lands’ of the United States, whether surveyed or. unsurveyed, 


ae with the intention of claiming the same under the homestead laws, shall be 


allowed. the same time to file his homestead application and perfect his original — 
entry in the United States Land Office as is now allowed to. settlers under the - 
| preemption laws to put their claims on record, and his right shall relate back 
— to the date of settlement the. same.as if he settled under the. preemption laws. 


It was held that the right of cae inured to the devisee, the. hea . 
partment stating, at page 137: | 


‘The broad underlying principle that controls. the: question is that hae a 


‘person initiates any right in compliance with, and by authority of the public 


~~ land: laws, and dies before completing or perfecting that right, it will not 


escheat and revert to the government, but inure to those on whom the law and 


natural one cast | a man’s Property: and. the fruits: of his Jaber after his | 
death. | _ 


Where a “desert- iend’ a has been made, the ee of aS ener 


man. succeed: to a nents upon his death (see instructions of J uly: 


16, 1891, 18 L. D., 49). 


Unider the act ‘of May 14, 1880,, a Sppiseace. aahe: at entry. ISods” 


created by the settlement, ealagation and improvement of.an unsur- __ 

. veyed tract. of land. Under the act of March 28, 1908, a pr eference — 

right of entry. is secured: by the. taking possession of a tract: of un- 
surveyed desert land and the reclamation thereof. There is’accord-— 


. ingly no distinction in principle between. the present case and that of 
Tobias Beckner, swpra, and the preference right of entry of Etta a 


‘Kisner inured to-her heirs. . 
The present case is. to be. distinguished from. that. of Baris wv, 


‘Bergh’s Heirs (37. L. D., 161), in which it was held that no. such 
rights are acquired’ by the mere filing of a timber and stone sworn 
statement as would, upon-the death of the applicant prior to notice, | 
7 proof and payment, descend to his heirs. ‘Section 2 of the act of ; 
June 8, 1878 (20 Stat., 89), requires a written statement, in duplicate, ‘ 
from the person ‘dosizivtg to purchase, designating the particular land, 
its character and the fact that the purchase is to. be made for the 
| applicant’s own use and benefit. Under section 3, upon the filing 
of the statement, , the Uae notice Is. given and the: eo there- att 


i] 
t 
? é 
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-_ after eee “Under the Timber. and Sins. law a person. filing the oe 


sworn statement has not gone into possession of the land, made im- . 
‘provements thereon or otherwise connected himself therewith, ‘At 
the most he has filed merely a declaration of his intention to pur- | 


a chase the tract, and such a declaration, if not consummated by later. — | 


proceedings, is not descendible to his hice There is accordingly a 
: oe distinction between that case and the one here presented. 
~The entry of said heirs is accordingly held to be legal, and. it will. 
stand Intact subject, to future omenavee we the requirements of aA 
daw. 7 ee He a ts ay 
| _ Copies, hereof for service on. 1 parties in interest by ordinary mail. | 
| Cray Tanpman, 
a Commissioner. - 


eer Bae ae, be 4 3 - : | | 
i pecartnie T. Vocersane, - 
eee Assistant Secretary. 


_ NIKOLAUS ZAHM. 


‘Decided March 15, 1918. 


Orrensire Or THE » UNITED Srares—Preeequisrrs TO Houma. 'Trree. 


By the ‘express terms of the’ statute, homesteads are limited to citizens of. the 
- United . States, so that the Department is. without authority of law to 
approve final proof submitted by a homestead Sa where such citizen- 
ship has not been: established. | a : 


- OrrizeNsHte—SraTex00p ENABrING Acts. | | 
. Since the terms of the enabling acts ander which different ‘States’ entered the. 


. Union vary, the. enabling act of the particular State concerned must be. | 


- looked. to in order to determine whether one has become a citizen of the 


United: States: ee virtue of paving voted or ‘resided in oe or. another ao 


a State. | 


ee 


(Orizensure AWD Voring—RuswEnce. | er - 
Neither voting in one of the States nor residence in. ‘New ‘Mexico at the time oo 
of the admission of the latter into the Union asad of itself to confer a 
United States citizenship. : ! Me 3 
asus Orrmp . AND. ‘Disrinevisim—Fomuan Decrston Movremep. ; * 
_ Cases of. William J. Parker (36: L, D., 352). and Thomas v. Holley’ (38 L. D. . 
257), distinguished from instant Case ; case. of Arnold: v. . Burger (45, L. D., 7 
453), modified. - oo: toy 10 fe, ae | _? 


Vocrnsane, First Assistant ne 


| Nikolaus Zahm has. appealed from the decision of. the Conus 
_ sioner. of the General Land Office rendered J uly 12, 1917, in the above | 
7 entitled oS reinstating and. ae euepending the oo three : 


ntl 2 
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7 year. proof: submitted Navenbar 11, 1916, upon ‘homestéad entry 


os 010455, made February 11, 1910, andar the act of February 19, 1909 au 
(85. Stat., 639), for the SE. dand SW. + Sec. 2, T. 20 N., R. 38 E, N. | 


-M. P. M., Clayton, New Mexico, land dacich 


_ The facts, briefly stated, are that: claimant. was rena in ee 


in the year 1870, and came to this. country. in May, 1903, after attain. "— 


- ing his major ity. He first declared his intention to became. a citizen — 


* October 30, 1908, in the State of Ohio. He failed to apply for his . 


- final papers within the time allowed. by section 4. of the act of J une. | 


29, 1906 (34 Stat. , 596), principally through | ignorance of the law, as es 


Be result of which: his initial Cease declaration became null’ and oo a 


void by operation of law... | 
.. The local officers ae Gah e: final prone on cane. gical that | 
: he was not a citizen of the United States as required by the act of 
June 6, 1912 (37 Stat., 123). ‘Thereafter, Zahm again declared his- 
“intention to become a aud December 6, 1915, in the State of New 
Mexico, where he made entry and. was then: residing? ‘Under pre- 
_vailing laws, full citizenship can not now. be bestowed upon him, in 
view of the existing war between this and his native country. 
The Commissioner, i mn passing upon Zahm’s rights i in the premises, 


7 raised no objection as to the sufficiency. of the- proof’in so far as 


residence, cultivation and improvements were concerned, and, in 
view of the fact. that claimant: had made. a second - declaration: of . 
‘intention to become a citizen, reinstated the rejected proof and » 
ordered its suspension. until the expiration of a reasonable time after 
cessation of the present war between. the United States and Germany. 
«TE is urged upon. this proceeding that claimant, notwithstanding : 
' his final citizenship papers have not as yet issued, is a naturalized 
citizen of the United States; first, by virtue of. ‘the fact. that he 
voted in the State of Ohio while residing there; and secondly, on the 
_ ground that he, on ‘the date the Territory of New Mexico was. ad- 


ot mitted as a State and for some time prior thereto, was residing. m 


7 said Territory, as a result. of which, in accordance with the pro- 


visions of the act of June 20, 1910 (36 Stat., 557 ), enabling the Ter- - ; 
~ ritory of New Mexico to- be admitted into the Union on an equal ~ 
footing with the original. States, he became a qualified voter of the ee 


| State of New Mexico, and, as such, a citizen of the United States. 
In support of this eontsnon, ‘counsel for appellant, relies. upon | 


. “the construction. placed. upon the enabling and. subsequent acts of | | | 


. Congress: admitting the States of Nebraska and North ‘and South : 


a Dakota into the Union, as laid down by the Supreme. Court inthe 7 


| case of Boyd v, Thayer (143 U. S.,.135, 17 °) and by the. Department. ee 
in the cases of William’ J. Parker GOL ., 352),. and Thomas ». 
_ Holley (38. Le D. , 257). eee ee ee eee 


: 4587 "—17—vor 46-—-21 ee 
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a “The pee finds that .the ruling of the Supreme ‘Court and 7 
| ‘the Department in the cases cited is not “applicable to the case at bar. - 


In the case ‘under consideration, appellant . had attained his majority . - 
before entering the United States, and he alone could.take the ini- 


 ‘tlative in obtaining final naturalization. There is no ground upon 


‘ "which can be based a presumption that. during his minority his father oe 


became a naturalized citizen of the United States. . In the Boyd ». 


* ‘Thayer case, the: Supreme Court, finding that Boyd’s fathor, during - << 
_ the former’s minority, had taken: out his: first papers, and the son, .% 
whose citizenship was questioned, had for years voted and held.office °- 


in the State of Nebraska and labored under the impression. that he - 


was clothed with full citizenship through his father, held that the 


presumption was that Boyd’s father, during the: minority of the 
appellant i in that case, did in fact become a fully naturalized citizen 
of the United States. The court further held: a | 


We are of opinion that James HB. Boyd is entitled to claim. that if his father 
did not complete his: naturalization before his ‘son had attained majority, the 


son: can not be held to have Jost the: inchoate status he had acquired by the. — 


: declaration. of. intention, and to. have elected to become the subject of a for eign 
power, but, on the contrary,: that. the oaths he took and his action as. a citizen 


entitled him to insist upon. the benefit. of his: father’ S act, and Placed him in the © | 


same category as his father would have occupied it. he had. seunlarated x the 
| appa! of Nebraska. . 
In the cases of William Ae Parker and Thomas v. Holley. dited, the . 
7 Department, along the same line of reasoning followed by the Su- 
preme Court i in the Boyd v. Thayer case, found in favor of Parker 
‘and Holley on the ground that during: their minority their parents 
‘were naturalized by. the enabling act. for the admission into the Union 
of the Dakotas. — 7 
Section 1, article 7, of the eoustinition Sf New Miexins. provides: | 
 . Every ‘male citizen a the United States, who is over the age of _ 
' twenty-one years, and. has resided in New Mexico twelve. months, 
* # # shall ‘be qualified to. “vote. at. all elections for oe - 
officers ed ae ao 
Section 1 of the enabling at of Tu une 20, 1910, supra, i pevlden: eo8 
Be at enacted by. the Senate and House of. Representatives of the. United : 


“e States of America® in Congress assembled, ‘That the guatified’ electors of the. - i 


7 Territory of New Mexico are hereby authorized. to vote for and choose dele- 7 


; F gates to form a constitutional: convention for said Territory for the: purpose of : 
a oe a& constitution. for the proposed. State of New Mexico. 


‘In order to ascertain’ who was a “ qualified elector’ i within’ ‘the’ | 
e “meaning: of the enabling act cited, it becomes: necessary to refer back 
_ to the organic act of September 9, 1850 (9 Stat. , 446-449), establish- — 


7 ing a territorial government fe New Mexico, section 6 of which | 
= provides “that. the right of suffrage and of holding office, shall be -. 


| ee only by citizens a OF the U nited 8 tates, oes those recog- 
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= Tad a as citizens by. the ieaty wiih the Republic of Mexico, concluded. 


‘ eee! second, eighteen hundred and forty-eight. ‘a 


From ‘the foregoing it is manifest that one must have beer a ae a oe 


“citizen of the United States” in order to be qualified to exercise 


- _ the right of suffrage in the Territory of New Mexico, and this neces- 


_ sary qualification was also a prerequisite under the enabling act of. 
June 20, 1910 (86 Stat., 557), to the right to vote for and choose 
delegates: to form a ‘constitutional convention for said Territory for. 


- the purpose of framing a constitution for the proposed State of New _ 
Mexico. Zahm’s claim that he is a citizen of the United States 


3 merely because he voted in‘Ohio and thereafter resided 4 in the Terri-— 


_. tory of New Mexico before and. on the date said Territory came into 


- the ‘Union as a i State, is Bc pase upon an erroneous construction of the. 
law. os | 
In the case: of Arnold V. » Borger (as L D, 458) the ¢ Department 

held: | 


In view of the. confifeting decisions of the Federal Sone: the eae cancel a 
clines in this case to pass upon the question whether: a declaration of. intention © 
to become a citizen, filed prior to the naturalization act of J une 29, 1906, must, 
_in. view of the provisions. of that act, be consummated within seven years from | 
the.. date that act became effective, or whether, if. not so’ consummated, it con- 


roe tinues in force and effect after the expiration. of that period. 


~The ‘Supreme Court, in the case of Andrew Morena, a opinion: 
rendered January 7, 1918, construing the act of June 29, 1906, supra, 
held that-an alien who hag made a declaration. of.intention. before. the 
act of 1906 is requir ed to file his petition for citizenship at a, time not 
more than seven years after the date of the act. The Department’s | 


holding in the. Arnold v. Burger case cited j 1S hereby: modified in con-° 
: formity with the views expressed by the eens Court 3 in. the Mo- , a . 


rena case. ~— 

The fact remains saint appellant. is ign a aaven: of. the United 
| States within the meaning of the homestead laws, and the Department 
ois therefore without. authority of law to act favorably. upon the final — 


proof submitted by him, at least for the time being. The action. taken i | - : 
below in suspending the proof is concurred i In and, the decision wag PG a | 


+ pealed : from i is accordingly affirmed. eee oo 
“POTASH. REGULATIONS; ACT OF OCTOBER. 2, 1917. ae! ae 
" [Circular No. 504] 3 


Deen OF THE “Lebaron; se 
aoe ta ae ree a ae Ss Washington, D. C., March 21, 1918. 

us Under aon conferred by the act of October 2, 1917 (40 Stat, 
297 Ds entitled: - “An act: to authorize exploration for and disposition . 
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of. otasigmn? ss the; sais end regulations herewith are preseribed - to | 
carry out the purpose of said act : 3 a 
Lease regulations. » Pan 
~ Form of: application for fase 
_ Form of Jease. © 3 
Use permit for camp. site Sand refining works. 
_ Form of use “permit. : A : 
Patents for lands containing potash. ree are 
‘These regulations, together with those approved. Beccuiben L, 4917, | 
- governing the‘issuance of “ permits authcrizing exploration of public 


lands. for potassium ” comprise full working instructions. under said — 
act, and you will be governed. thereby in, the administration thereof. — 

‘In the event of applications | under this act for lands embraced - 
within reservations, under the jurisdiction of this or any other De- | 


partment, they will be referred to the appropriate: bureau or. Depart- | 
ment for a report and. recommendation ; ‘and if it be found neces- 


_ sary for the protection of rights and interests created by, or incident 


an to said reservations, such restrictions and conditions will be madein 
i cos and: leases as may be required | to effectuate such purpose. | 


| FRANELIN: K. ‘Lane, 
meee =. a 7 “ Seoretary.. 
| Prirs AUTHORIZING EXPLORATION Or Puszic LANDS FOR . Porassrum. 3 


" (Regulations: approved Dec. a; dgrt, by Pir st Assistant Secretary.) 


The act of Congress approved | October 2, 1917, entitled “An act ay 
to authorize exploration for and disposition of potassium ”. (40 


Stat., 297), authorizes the Secretary of the Interior, under such rules - 
~ and regulations as he may prescribe, to issue prospecting permits f 
fora period not to exceed two years, for the exploration of the land 


_. described therein for potash in any of the forms named in-said act, 
~. and under authority thereof the following rules and regulations, will a 
~. govern the issuance of such permits: | 


1. Permits may be issued to (a) citizens ie the United Stata 0) 


an association of such’ citizens, (¢) ora corporation organized under wets 


the laws of any State or Territory thereof.- | 
9, The-permit thus issued may include: not more than 2 560 ACTeS 
of public lands of the United States in reasonably compact form, 
or a similar area of lands that may have been disposed of under: 
- laws reserving to the United States the potassium deposits therein. 
In the latter case full compres shall be made with the laws moak- | 


_ ing such reservation. | 


8: The permit will confer. pon the asoiént is, exclusive ish e. 
to. ‘prospect ‘for chlorides, sulphates, carbonates, borates, silicates, « 


nitrates, and salts of potassitim on the lands: embraced. therein. . In ate a 


= pert iS granted; 


— 
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| S the. exercise a this right hie. permittee shall be sine to re ee ‘a 
~ move from the premises only such material as may be necessary to 
_ experimental work, and the demonstration of the existence of E such | 


cleposits or any of them in commercial quantities. 


7 4, TF: the ‘permittee, within the two years. specified, coal aes el 
an valuable deposits of one or more of the forms of. potassium, as de- 

-. scribed in said act, within the area covered by his: permit, such dis: - 
covery shall. entitle him to a patent. of not to exceed one- fourth of — 


the land embraced in the permit, to be taken in compact form. The 


discovery of a valuable deposit of potash under this permit shall be _ 


construed as the discovery of a dope which a yields commercial 
- potash. in commercial quantities. : 

~The remainder of the land embraced in- aa permit, af containing 
deposits of potash, will thereafter: become. subject. to. lease, under a 


such regulations as se be found pease in’ co with the land .: | 


containing said deposit. . . | 
5. In addition to land crabiided | in. the permit the Secretary n may, | 
in his discretion, issue to the permittee, during the life of the permit, 
the exclusive right to use a tract of unoccupied, nonmineral, public 
land not exceeding 40 acres in area, for purposes connected with and 
necessary to the - development of the deposits covered by: the permit. 
6. Applications for permits should be filed in ‘the proper district . 
land office, addressed to the Commissioner of the General Land Office, 
and after due notation’ promptly forwarded for’ his consideration. 
No specific. form of application-is required, but: it. should « cover, in 

| = the following points, mane: oe ae a 


(a) Applicant’s name and address: 


—(b) Proof of citizenship of applicant; a affidavit ae aan fact, 7 
if native born, or if naturalized by the certificate thereof, or. affidavit | 


as to time and place when issued ; if a. aeoDOrE ON: Py. certified ‘copy tee 


of the articles thereof; 


(ce) Description. of land: fon? ae the ais is eae. by ‘leat 


, subdivisions if surveyed, and by metes and bounds if unsurveyed, oa 
in. which latter case, if ‘deemed necessary, a2 Survey sufficient more — 


7 fully to. identify: and facie ca the land may be glen before the - 


| (da) Reasons. why the land : is believed to offer a ‘favorable field 
( for. prospecting 5 : 7 


(e). Proposed — oe fs conten. -exploritory eat dione i 


amount ' ‘of capital available for such operations, . and the eee a 


with which such explorations ‘will be prosecuted 


¢f y Statement of the applicant’s experience in operations. of tha ee aa 


nature, together with references as to his: nee reputation and = —o 


business sage 
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. On ey receipt of the application, if found 3 in. compliancs. with. : : 


the terms of the act, a permit will issue and the district land officers. 


be: promptly notified thereof; thereafter no filings will be. accepted. a. 


7 for the lands embraced therein during the lifetime of said permit... 
-. A copy of the act you will find herewith, together with a form of _ 
“permit, which ney be modified to meet the conditions: of oy ‘pare . 
ticular case. os seh PR | a 
, ANS a 


Stouts OF ‘Parar Avrsontzina Hgrroramson OF. PUBLIC, TLanps FOR Porassrom, 


‘The form of permit ‘soned under this act will be, in substance, as 
follows: | Paes 2 ee ae {<3 7 
THE UNITED STATHS or AMERICA. 


1 


KNOW ALL MEN BY THESE PRESENTS, That L Franklin K. Lane, Sans 


ae | retary of the Interior, under and by virtue. of the act of Congress entitled SR 2 


act to authorize exploration for and disposition of potassium,” approved October 


-.  2,°1917, have granted and do hereby grant a permit. to .-----_-.. of the 


| exclusive right for a period of two years: from date hereof to prospect the fol- - 
lowing described lands (-»------~._--_--+-__ ee eee ee) for chlorides, 
sulphates, carbonates, borates, ‘silicates, nitrates or salts of potassium, but. for 
“no other purpose, upon the express: conditions as follows, to’ wit: | : 
1. To begin the prospecting for said minerals within ninety days. from date 
- hereof and to diligently prosecute ~ the exploration and experimental work 
during the period of such Decmt in the manner and extent as follows, to 
wit: ied teat aeaee al ei ne ra Re er ; 
' 2, To remove from said premises only such material as ; may be necessary to 
experimental work and the demonstration of the existence’ of such ace in 
commercial quantities. 7 
. 3. To afford all facility for inspection of such eines work on behalf of 
the Secretary of the: Interior, and to report fully when. required, all matters 
: pertaining to the character, progress ‘and. results of such exploratory work, and 
~ .to that end to keep. and maintain such accounts, logs, or "other econ as the 
Secretary may require. i : 2 
4, To not assign or transfer the ‘permit. eentar hereby without the express 


i | consent in writing of the Secretary of the Interior; 


 § To observe such conditions as to use and occupancy. of the surface. as’ may ~ 
ae provided by law in case any lands embraced herein have. been granted with — 
a reservation to the United: States of the potassium deposits. therein; |. 7 

Eepressly reserving to the Secretary of the Interior the right to permit for a 
| joint or several use such easements or right of way upon, through, or in the | 
lands covered | hereby as may. be necessary or appropriate to: the working of | 
the same, or of other lands containing the deposits described in said act; and 
es further reserving the: right and. authority to cancel: this instrument. for failure 
_ of the permittee or licensee to exercise due diligence in the cue of. the e i. 

| A hle oiaa wore in accordance wo the terms hereot, | 
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rae ae Valid existing aoe acquired prior hereto, on the lands, described | herein, a 
will: not be affected hereby. “ae S 
IN WITNESS WHEREOF, I have affixed my signature 1 hereto ad the seal se aa 


= of the Depar tment this” ae day of ane Seen 
: / Usrat.] Se te gre m 


“Reovzartons Purramme TO ‘Lmases For Lanps Cowrarning Porasm., 


| Seoretary of t the Interior, re dee é 


. The act ae October. 2, 1917 (40 Stat., ,297), adi hioreee the ene we _ 


; of the Interior, under. suck general regulations as he may. adopt, to a 


* Jease, for the’ ‘production of the potash and other mineral deposits eo. | 


Sete therein, public lands— 


(A). Known ie contain potash in commercial quantity ana! ate = a 


acter and found in some or any of the forms described in said act. : 
 (B) Embraced in any permit, under which the existence of such 
‘deposits has been . demonstrated, but not included in the | patent 
awarded to: the permittee. ee ot se 
(C) In and adjacent to: Searles Like, California. | amg 
And by virtue of such authority, ° the following regulations are. 
hereby prescribed: te es ; 


ae From and after ‘ihe 20th a of Devéniber; 1917, applicatians for 

. feases in the form as herein provided may be ‘filed'in the proper dis- | 
trict land office, addressed to the Commissioner of the General Land’ 
Office, for any lands in class (A). (which includes lands in Sweet-. 
water County, Wyoming, wherein the coal deposits are. reserved to | 
_ the United States), by citizens of the United States, an association 

of such citizens or ‘corporations. organized under the laws of any | 

State or Territory thereof, the qualifications of the erate in this ; 


ic | respect, to be fully, eoverad by the application. 


2, Leases'are authorized by the terms of the act for.an area ae 
| exceeding. 2,560 acres, but. will be granted. only for sich area as may e 
be shown to the satisfaction of the. Secretary: of the ‘Interior to. 


_ contain: deposits of: ‘potash. in such form and. quantities as to con:° 
stitute a’ commercial value, and will be limited to lands reasonably . 
-. compact in. form and ‘described by legal: subdivisions of. the public. 
_ land. surveys, if surveyed, or if unsurveyed, by the approximate 


e description: they will bear when surveyed, the survey in the latter _ 


| ‘ease to be made at the expense of the Government if the application’. 7 
for lease is otherwise: found satisfactory, the descriptions of the cee : 


in the lease when granted to conform to the official ‘survey. ee 
3. Applications - -when’ filed with the ‘district, land’ office. will a 7 


i . aimee noted of record and transmitted to the Commissioner of as | : 
eae ye, the General Land Office, accompanied by a statement 4 as. s to the status 2. ee 
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3 é of iit lands embraced therein. Atier is receipt of such aplication, | 


no applications, filings, or selections for the lands embraced therein _ 
will be ‘permitted until SO directed, except Pephcenone: for leases 
under this-act. — 


“SM, ‘When an. splication for a cee 1s fled j in n the district er) ofc, Ds - 
ae notice thereof shall be published at the expense of the applicantina = _- 
general newspaper, to be designated by the register, published at the 


capital of the State, describing the lands embraced therein, stating 
the purpose of the application, and that it will be submitted to the 


- - Commissioner of the General Land Office for action within thirty 


days from the date. fixed therein, advising all adverse claimants or | 


protestants that if they desire to object. or to protect any interest as _ 


against the application, prompt action to that end should be taken; | 
and further advising the public that any other applications for lease 


_ of the same lands may be filed at any time during said period of 


publication without publication of notice of said second or further 
application, in which case applications so filed will be considered as 
prescribed in section 5 hereof. Proof of publication will be required - 
prior to action by the Commissioner on the application for lease. | 

5. On the receipt of the application or applications in the ‘General 
Land Office the same will be considered, investigation made if deemed 
“necessary, and submitted to the Secretary of the Interior with appro- 
priate recommendation and report as to the proper action to be taken | 
thereon, giving due consideration to the: proposed effectual develop- 
ment of the alleged potash deposits, and the amount of capital.to be 
invested therein ; the award of priority-in case of conflicting appli- 
cations to be determined by the respective proposed investments, date — 
of productive development proposed by the several applicants, and 


,. any equities that may exist in one or more of the applicants resulting 
., from. qopronuicns or development. under claims made under other | 


“- 


| laws. oy. ao 

- be The lands i in class (B)y if containing omens in some or any of | 
the forms specified in said act, will be offered. for leasing by pub- 

~ lication for a period of thirty days in a newspaper designated by ~ 


the register of the proper land. district, published at the capital of the 
| State, inviting applications therefor, on or before a date specified. 
Applications for such excess permit Feee will be considered without 


- further notice and leases awarded thereunder i in general accordance — | 


: with. the provisions of. paragraph 5 herein. Lands once included in = 


a ‘published notice of leasing offer, remaining unleased, may there: 
: after be applied for without publication of notice. 


4. The verity of all representations contained in. applications i : 7 a 


leases shall be deemed an essential thereto, and a moving considera: 


tion to. the award of.a lease if such action is taken; misrepresenta- hates 
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| tions in this ae pdet will be. treated as a. proper ground. for proceed- a. 


ings in forfeiture, as provided 1 in section 8 of the act. | 
8. The acceptance of a lease under the provisions eT this. act mall _ 
| Be construed as a waiver and. relinquishment of all-claims on the part 
.. of the applicant for.any lands embraced within said lease and claimed 7 
| under the provisions of any. other law. : ee 
(9) If the application for lease covers deposits of -potissiuin; re- | 


| _ ferred. to in section 9 of the act, reserved to the United. States, the 


applicant will be required among other things as a condition prece- 


dent to the granting of a lease, to furnish a pond, to indemnify and _ 


7) ane the agricultural claimant. | | 
~ (10) Lands in class (C) will not be open to eee until such time ; 
as final action has oo taken epor the claims. now pending, before | 
the Department. — } . 


(11) A form of application, Seca form of ease, and copy of f 2 


~ the act of October 2, 1917, will be found herewith. 
Fors OF “ ApLTOATION FOR Lass, - 


‘Blank forms for applications toe leaite will not be furnished, but 
such applications should follow substantially the form given below: 


‘The undersigned es Tesident Ol anne 


‘(Native born or naturalized ; . if the jatter, furnish certificate ; if a corporation, certified | 
articles thereof. | ate. 


a a a a AS 


‘hereby appl__-- under the provisions. of the act approved October 2, 1917. 


(40 Stat., 297), for a. lease. of certain potassium-bearing lands described as 


follows: Sea ee ee ee eee ee | 


: whee ee nn ers 


[eaaee acres. 7 Bo 
. The deposit of potassium which it is. proposed to develop is found. in the 
; following form: eer ee nn eee enn en nen Peete 


| ee nt Sr rt ee en nn 


and the methods to be pdooted in its. development, prosnenon and Beepetetion 


Tf a Jease be. erantéd, the applicant proposes to: invest ‘not less than 
| dollars during the first: four years of such lease, not less than one-fourth each 
year, in said above» described. operations, and to begin: active development | 
work to that end not later . than en ee een tee after the granting. of such lease. _ 


es eee ee 


“The applicant neither holds nor owns aly interest or interests, as a member sta 


7 of an association or associations, or as a stockholder in a corporation or cor- | 


 porations, or otherwise, in any lease under said. act, or in. any application for ~ 
‘lease thereunder, which . together with the area described in this application roi, 
| exceeds in the aggregate in any area: fifty miles square, an amount pauyalcoy _ 
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2,560 acres: of land; _nor holds more than one: tenth interest, direct or 7 
a ee in any agency, corporate or otherwise; engaged in the sale or resale | 


of the products to be obtained from the lands herein applied for if a. lease be 
awarded hereunder. 


AS > to the character, . _ business. ‘and: “financial standing of the applicant, ; - 


, reference is hereby made to —.22 2/01 ---_--- : 


ee a es a oe ae ree ce eae a me mE et ee ee ot 


“If awarded a lease hereunder, a satisfactory. bond as required by the regula: 7 


’ tions, will be furnished within the time specified. 
- Post-office address of applicant is: HE Se eee ; 


: day of acl 19. | 


A el el ee ee eee 


sim er Lease peace Lanps Unoue Act of Oe 2 8 


| “Tas INDENTURE OF LEASE, entered into, in ‘triplicate, this. bs ceteis 
phe ee es day of —...--, A! D. 19_., by and’ between the United 
oe States of America, agnEe) in this behalf DY. Siete ey 
nee .--... Secretary of 


. a ne me ee ae 8 ee Ee ee oe em ne an pi ere og ee ee ee an en eee tt ae 


- the Interior, party of the first. Pate hereinafter called the lessor, 


Parties. | 
, MING: si ee ee Senneterre party 
of the second part hereinatter called: ‘the lessee, ‘under, pursuant, 
and subject. to the terms and provisions of the act ‘of Congress 


- Acts + ar 
:: approved. October’ 2, 1917 (40 Stat., 297) entitled. “An act to au- 


thorize exploration for and disposition of potassium, " ’ hereinafter: 
referred to as the act, which is made a part hereof, witnesseth : 


| Considera- SECTION. ie That the lessor,. in consideration of. the rents ‘and 


tion, 2 royalties to be paid, and the covenants to. be observed as herein 
NS. REP ROL forth, ‘does hereby grant. and lease to the lessee the exclusive 


' right and privilege to mine, remove, and. disposé. 6f all the potas-. 
; - sium and -other minerals: in, upon, or under the following de - | 
Land.  Scribed tracts of lands situated in the county of —/__.__., State ° 
Saga ee $0f aan and’ more particularly. described as follows, 


to wit: 


A ee acwint cl esiytignaieapnend containing Ste a 
acres, more ‘or’ less, together with. the right ‘to- construct . and — 
- maintain thereupon all: works, buildings, plants, waterways, or - 


“Use 


reservoirs necessary. to the full enjoyment hereof, together also 


with’ the right to use any. timber, stone, or other materials on 


said land in connection with the operations to be conducted 


: Term. ‘hereunder, for ‘an indeterminate period, ‘upon, condition that at 


ig sert reservation of coal, )- 


*. the-end of each twenty-year period succeeding the date hereof — 
such, readjustment of terms and conditions may be. made as the | 
‘party of the first part may determine : Provided, That this lease. 

- -  .-) shall extend only to or inelude any right or interest in the Jands, “be ae 
“= Reservation: or ‘the minerals therein, ‘reserved to the. United States under any 
6 entry. that may be allowed, or patent that may issue, or may have : 

. igsued,. with a, reservation of certain. specified minerals to. the. | 
United States. (For leases in Sweetwater. County, Wyoming, : in- , 
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| “Bao, 2. In consideration. of the foregoing the: lessee. hereby 
agrees: et Pe ate | A | Ee tates cee & ee ee Ae a 


(a) To ae ae dollars: within four years from the aie. | Investment. 
hereof,’ not less than one-fourth thereof to be* expended’ during’ \ 520s. 


er * each of said four years, in the substantial development and pro- oe 
duction’ ‘of the deposits: of: potassium and “other minérals in the . _ 


land above described, or in the reduction, ‘manufacture, and prepa- 

tation of such. mineral products for market, and to furnish a: 

bond with a ‘specified: corporate surety. in the’ sum of one- -tenth. of : "Bond, 

thes proposed. ‘investment, but. in. no. case ‘Tess than’ five thousand oo 

-dotlars, conditioned upon the performance of such agreement; 

such development, reduction works or other improvements - for 

_ which said investment’ and expenditures | are to be made shall, 

a subject to agreed modifications: to meet future conditions, in ‘gen aa 
eral, consist of the » followine : , ‘ 


(b). To pay a “royalty. of the. peréentege hereinafter. ‘ipulated - Royalty. 
of the. gross: value of any and all salable mineral products. from = 
~» the lands covered hereby at ‘point: of shipment, or on demand of 
. the. lessor, its: equivalent in the products. of . this. lease £-"0:..D-at. 
the point of shipment. | (Special provisions defining and constru- 2 
ing “point of shipment ”” and“ gross value,” depending on ‘the une of. 
conditions: in each case, will be> here. inserted. ). Such | royalty ee 
shall be equal to ‘two per. cent of such gross. value during the. first. 
ten years of the lease, and three per: cent theréafter up-to the first 
adjustment period at the end of. the first twenty years of the lease, ao: 
payable. mouthly, the Toyalties’ for each: month to be paid during 
the next succeeding month, to the receiver of the United States = 
land: district in which the: land: ‘is: ‘situated, or if not ina land. 
district, to the Commissioner . of the General Land Office : Pro- ia 
vided; That’ royalties over two per’ cent may. be Teduced by. the ete 
lessor on proper showing ‘made. hye | re on 
“(e): To pay the receiver of the. district land: office on all en bye 


: annually, in’ advance, ‘beginning: with the date of. the execution of 


the, lease, the following rentals: ‘Twenty-five cents per acre for the Rental, 
first. year 3 thereafter fifty: ‘gents per acre. for the ‘second, ‘third, Oe , Zanade 


fourth, and. fifth years, ‘respectively ; - and one ‘dollar. per acre for 
— each and every year. thereafter during. the. continuance of the | 


lease, such rental for any year’ to be credited against oe Ps a, 
eS they accrue for that year. : a ee, 
(da) To. pay when due all taxes assessed’ ‘and levied’ inden: the _ State taxes. _ 

laws: of the State upon: ‘the improvements, output of mines, or "See © 

| other rights, property, or assets of the-léssee. © 0” 


“(e) To furnish monthly certified ‘statements in detail in’ ‘gach: “Rutame “of. 


form as may be prescribed by the lessor of the amownt and valtie. ulpuents, 5% 


c of output from the leasehold at the point of shipment sy as Pt basis a 


_ for determining amount’ ‘of royalties.” All books and accounts: or 
. , the lessee shall‘be open at all times’ for ‘the inspection by any 
duly: authorized officer ‘of the Department. -Falsification’ of such 


ae statements’ sball ne a basis, for ae nou for the cancellation of “e 
~ lease, oy aoe, | 


| “Annual 


«port. 


(Te 


a 
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development work on the leased lands, and other related infor- 
Imation,. with a report as_ to all buildings, structures, | or other 


a Bk works placed in or upon said leased lands, or on lands ‘covered — 


: | 


Solutions. 


- Diligence. 


Result of 
forfeiture. ea 


Respect sur- 


by. permit issued. under. section. 3 of the act, as well as any pbuild- | 


_ ings, reduction works. or. -equipment, . situated elsewhere and 


owned. or operated. ‘in. conjunction | with, or as a part of, the 
- operations: conducted. hereunder, accompanied: by a report, ‘in de- 
tail, as to the’ stockholders, business transacted, assets and.lia- | 
bilities. of the lessee, together with a statement of the amount of 


| potassium, and other. minerals produced and secured by opera- 


tions hereunder, and. the cost of production thereof. | 

(7), Where the minerals are taken from the earth in solution, | 
such extraction shall not be within five hundred feet of the bound-: 
ary line of leased lands without permission from the. Sry of 
the. Interior. A Y - 
(hk) To develop and ‘produce. in commercial quantities, with 
reasonable | diligence, the potassium and other mineral seca 
susceptible of such production in the lands covered hereby; t 
‘earry on all: mining,. reducing, refining, and other operations, | in 


; a good - and workmanlike . manner in accordance -with. approved 
| methods . and practice, having due regard to the health and” 


Safety of miners and other employees, the prevention of waste and 
‘the preservation and conservation. of the property for. future pro- 
ductive. operations, observing: all State laws relative to the health 
and safety of such workmen. and employees, all mining and 


: related pr oductive. operations to be as oa to the anSpect{on of 


the lessor... 7 
(4). To deliver. up to the leanor on the termination. of this ease. 


asa result of forfeiture thereof pursuant to section 8 of the act, 


the lands covered thereby, together with any Jand permission 
for the use of which has been granted under and pur suant to the © 
provisions. of section 8-of said act, including all fixtures, improve-. 


| ments, and appurtenances, other than machinery,. tools, and per- 


| sonal property located | and used : above ground, situate on any of — 


said. lands, "in good order and condition, so as to permit of imme- | 
diate. continued operation to. the full extent. and capacity of the — 


leased premises. Provided, That. on. such forfeiture the lessor, hig. : 


| agent, licensee, | or lessee shall: have the . exclusive right, at the 


facer ights. _ 


. Assignment. 


Unla wirul. 
a “act. whereunder this lease. is. executed, as to the interest or inter- 


_ interest. 


-lessor’s: option and at any time within six months from such for- 
- feiture, to purchase. such machinery, tools, and personal property 


- located and used above ground, the purchase price thereof to be — . 


determined in the manner prescribed in Section 5 of this lease. 

ah k) Tio: comply with all. statutory requirements where the sur- 
face of the lands embraced herein -has been disposed of. under 
laws reserving to the United States the potassium deposits. therein, 


(1) Not to assign or sublet, without. the. consent: of the Secre- 7 


tary of the Interior, the ‘premises covered. hereby. 
(m). To ‘observe faithfully. the provisions of section. 5 of. ‘the 


ests that may be taken -or acquir ed under leases authorized bY 
said act. | | 7 


a 


( f) To furnish annually a plat in tie manner aud form pre-. io 
- scribed by the secretary. of the Interior showing all prospect and . 
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' the lowest price reasonable : and: consistent with the provisions. — 
hereof; also the right to so regulate. the. disposal | Of the potas-. 


ine S 


- Sue: 3 ‘The 1 etek expressly reserves: 


(a) The right to permit for joint or several use such easements 
‘or rights. of. way upon, through; or. inthe lands hereby leased, 


Easements. 


occupied, or. used as may be necessary or. appropriate to the work- - 
ing of the same, or. of other lands containing the deposits. de- - 


7 . scribed in this act; and the. treatment and shipment of the prod- | . 


ucts. thereof. by or under. authority of the Government, its lessees, - 7 


or permittees, and for other public purposes. 


_ .(b) The right to dispose of the surface of the lands euibimeed’ 
herein. under. existing law, or. laws her eafter enacted, in so far as. 


Dispose of . 
Surrace.. ee ie 


said surface is not necessary for use of the: lessees in extracting! 


and. removing the deposits therein. . | 
 (e) The right on the part of the President of the United States ‘ 
“by $08 regulate the price of all. mineral extracted and sold from the 

leased. premises, so that the price or prices fixed shall be such as | 


‘Fixed prices. 


to. yield a fair. and reasonable return . to the lessee upon’ his. in- : “eS 
vestment, and | secure to. the. consumer any of such products - at : 


sium products. produced hereunder. as to secure their distribution 


Restrict to 
United States. 


and use wholly within the limits of. the United States or its pDOBSEE,: 


sions. 


Src. 4. The | edges! may, on consent of the Socveniry of the Tnte- 
a rior ‘fir st had and obtained, ‘surrender and terminate this lease. at — 
any time after the first four years of the term herein. provided for, 
by giving six months’ notice in writing to the lessor, and upon 


. Surrender of 
ease. 


Conditions. _ 


payment of all rents,. royalties, and other debts. due and payable - 


to the lessor, and upon payment of all wages or moneys due and 


payable to the workmen employed by the lessee, and upon a satis- 7 
factory showing ‘to the Secretary of the Interior that all other 
creditors or. others having» an interest are fairly. and equitably : 
protected and that the public interest will not be impajred ; ‘put » | 
in no case shall such termination be effective until the lessee. shall. co 
have made provision for the preservation. of any mines or pro- 

. ductive works or permanent improvements on the lands covered | 
hereby: Provided, That-in such’ case the right of valuation and _ 
purchase, accorded the lessor in. the section next following ” . 


shall be exercised within said period of six months. . 


Sec. 5. That. on the. termination of. this lease, pursuant to. the 
last.. preceding" section, the lessor, his agent, licensee or. lessee, 


~~ shall have the exclusive right, at the lessor’ s election, to purchase 
at any time within six months, at the appr aised value thereof, all © 


Right to pur- 
chase improve- - 
ments.. 


buildings, machinery, equipment. and tools, whether fixtures or = 
: personalty, placed by. the lessee in or on the land leased heree 
. under, or on lands. covered by permit under. section 3 of the act, 
Save and except underground improvements,’ ‘machinery, | equip- : - 
| ment, or structures, which shall be and remain a part. of the | 
realty without further consideration or compensation ; that | the © 


. purchase. price to be. paid- for. said buildings, machinery, equip-. 
ment and tools to be purchased .as' aforesaid, shall be fixed by =. 


Price. 


Z appraisal. of three. disinterested and competent persons. (one to. 


: be designated by each party thereto and the third by the two. ‘SO re : 
a a eae the valuation of the three or a 1 majority of them ag 


884 
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auth 


_ ba ‘conclusive; that pending such esion: ‘to purchase ‘within said. 


~ period of six months, none. of said. buildings, Or other: ‘property 


shall be removed from their normal position; that: if such yalua- | 


tion be not requested,-or the lessor shall affirmatively elect not to . 


‘purchase’ within said: period of six months, the lessee shall have 


the: privilege of removing said buildings and other ‘property exe 
cept said underground equipment. and structures, as. aforesaid. 


- - Forfeiture. 


Src. 6. If the lessee shall’ fail to comply with the- provisions 


of the act, or. ‘make default in the performance: or observance of 


~~ ‘any of the’ terms, ‘covenants, ‘and’ stipulations hereof, or of. the . 
. general. regulations promulgated and in ‘force at: date her eof, and — 


such © default shall continue for. ninety days after service of. 


| written notice thereof by the lessor, then the lessor: may institute 


‘appropriate proceedings in a court of competent. jurisdiction for 


_ the forfeiture and cancellation of this lease as provided in’ ‘section. | 
Sof the act. A waiver of any particular’ cause of forfeiture shall - 


not prevent the cancellation and forfeiture of this lease for any 
other cause of forfeiture, or for the same cause occurring at any 


= soe time. 


Successors i in 
‘Aniterest. - 


‘SEc. . The lessee further agrees ‘and. eo renants that the. obli- 


2 gations a into hereby shall extend. to and be binding ‘tpon 


its heirs and successors, in interest hereunder. 


Unlawful ~ 
interest. 7 


Sno, 8. It is also further agreed that, no member of or delegate 


“to . Congress, or resident Commissioner, after his election or . 
appointment, or either before or after he ‘has qualified, and ‘dur- 


4 fng his continuance in office, and that no. officer, agent, or em-: 


ployee. of the Department of the Interior, shall be. admitted. to 


~ any: ‘share or part. of this lease, or derive’ any - benefit that may. 


arise therefrom, and the pr ovisions of section 3741 of the Revised 


_ ‘Statutes of the United States, . and. sectigns 114, 115, and 116 of : 
= the Codification. of the Penal Laws of the United States approved 

a March 4, ‘4909 (35. Stat., 1109), relating to “contracts, enter into 
and. form, 2 part of this: lease so far as the ‘same may be as 


of ‘plicable. | 


; In WITNESS WHEREOF, ete. | 
THE Untrep States OF AMERICA, 


Witnesses: 


ee eee) 


Use Pucrre 3 FOR Gates Sim AND “Rerinine. Wours. 


| Section 3 of the act of October 2 2, 1917, «To authorize exploration 
- for and disposition of potassium,” provides: ores BM soe 
That ‘in addition to areas of such mineral land to be included - in’ ‘prospecting 


as permits. or leases: the Secretary: of the Interior, in his. discretion, may issue to a i‘ 


* ‘permittee or lessee under this act the exclusive right to. use, a the life ot 


46.] . - - DECISIONS. RELATING TO THE PUBLIC LANDS. = 835 a 3 


| * the permit. or. inne a. ‘Entice of unoccupied nonmineral Sie land not exceeding. 


am forty: acres in area. for. camp sites, refining works, and other purposes connected 
‘ with and necessary to the proper fe sie ec and use of the Gene covered ae 


a the permit’ or lease.: 


~~ In accordance with the provisions ‘of this section ie following | 
3 regulations are prescribed. by which a permittee « or. lessee under, the: : 
-act may acquire the right therein granted : 
AL. Application may be made by the permittee | or - lessee identitying - 


7 by. serial number his - ‘permit, or lease, setting forth in detail the | a | 
specific. reasons: why - it is necessary for the applicant. to have the tise ee ae 
' of an additional tract of land for a camp site, refining works, () ere 


~ other purposes, connected with and necessary to the proper develop- 
ment and use of the deposits covered. by the permit or lease. eae © 
2. The application. should contain a description. of the. lands by 
legal subdivisions, if surveyed, or if not surveyed, by the approxi-. 
mate description thereof as it will appear when surveyed, for which 
the right of use is desired, together with a statement: of the particular 


‘reasons why it.1s ‘aapecially adapted. thereto, elther in point of loca- a 


. tion, topography, or ee and that it 1s punoccupied, nonmineral 
Jand. = | , Siete Deg UP sy 
3. Use permits ee hereunder: will be. for iideishainta® pe- - 

riods, dependent in that respect upon the. existence of the permit or | 

lease made:the basis of the: right’ authorized by section: 3. : _Upon the 
termination of such permit or lease all rights: secured hereby will 
also cease and terminate, and such condition. shall be oe rec- 

| ognized and stated i in: the application. | , 

4, No blank forms of application: will be furnished to ‘sipplicaits 3 

| hereunder, but they will be ouided by the foregoing as to the essential 


requirements: of the application, which will be. verified by the oe 


aflidavit of the eepplean eee 
“Fora OF Use Peenar FOR Cane Sim OR Rurisina Wonxs., 


‘The form of use pean issued nae section 3 of the act tof October | 
2, 1917, will be i in ‘substance: as s follows: : hy | | 


THE. UNITED. STATUS Or AMERICA. 


KNOW. ALL MEN BY THESE PRESENTS, That-I, Fravklin “Ky Late, Seq: 


ae retary. of the : Interior, “under: and. by virtue: of section. 3. of. the act of Congress. 7 


entitled . “An: act. to. authorize: exploration for and. disposition - of potaesinin ? 


hn <3 approved October 2, 1917, have Cees and. do hereby grant to. eo Be ee one 


; ee eee eeted tome serial number ad the exclusive right to oo 


use, during the life ot the aforesaid a eres eae. 


5 a Ly a Se Se Sh kt tn A a He Ne 


ce te Sad ae ee ee ch ee a re ye ae es rm ete teny oe rr i a ee ~ 


for. a camp ‘site, refining works, and other purposes connected with and neces- 
‘gary. to the proper development and the use of. the deposits covered by the afole- 
sald ann nnn nnn nnn nnn Se tee 2 3 


. said Eee Ne a aa . 
IN- WITNESS WHEREOF. I have affixed my signature hereto. and the seal : 


of the Department. this Bsc utl ooe orang" OL eee pee ieee ee eee ere ; 


oe Mee 4 Mas Scan RE OED a eee eee . 
—VITt.. 
‘Parents FOR LAND CoxTaINING PoTasH. 


(a): Claims Under Bvisting Mining Laws. - | 


“Valid “eae existent on. October 2, 1917, and eharda thai ‘main- = 


tained in. compliance with the laws under which initiated, may be 
perfected and patented under. the provisions of the general mining 7 


= jae and the regulations thereunder. 


| In addition to the usual proofs required by: re a and regula- | 
: tions, claimants under all pending and future applications based. on 

valid claims must submit: evidence. showing that the assessment 

‘ work has been annually performed up to and including the year pre- - 


ceding that in which the entry certificate is issued. Such proof may 


be made by filing the original or authenticated copies of the proofs 
of annual labor of record in the local recording office, provided such | 
proofs are definite and specific. Where such evidence is not avail- 
- able, a sufficient corroborated: affidavit, describing. the nature and 
| giving the approximate cost and Ponsonable value of the work done 
each year upon or for the benefit of each claim. included in the appli- 
cation for patent, will be accepted. Similar proof must be fur- 


nished in support of all pending cases, where the entry certificates - 


are outstanding, | before. such entries will be, approved for. patent, oe 
all else pee: regular. . a 


(0) ‘Claim Resulting From Discovery Under Permit. 


a permittee (or the assignee or transferee of a permittee in ee 


‘cases where the consent to the assignment or transfer of the permit — 
has been authorized by the Secretary) who has discovered valuable 


deposits of one or more of the substances enumerated in section 1 of 
_ the act, within the area ‘covered by, and. the two years specified in, 
_ the permit, shall file, in the proper local land office ‘an. application, 
under oath, for a patent for the land desired by him in the exercise 
of his right to a patent, as discoverer, which land, including the dis- | 
covery on which the right to a patent is predicated, shall not exceed — 
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s, aie Fontth of ‘the area embraced ; “in ihe prospecting per and — ; 


~, shall be taken in compact form and described by legal subdivisions, ~ _ 
_ or if the land is unsurveyed, then in a tract which shall not exceed _ : 
_ two miles ‘in length, described by metes and bounds and by reference _ 


| to. regular | survey corners if pr acticable, or by the approximate de-- - 


_ scription the lands will bear whén surveyed, to the end that the loca - : 


, eee of the land desired can be readily determined on the ground. ~~ 
Application for :paterit may be filed by. the permittee at any time | 


| during the two years specified 1 in the permit or thirty days thereafter. - 
No right in the permittee or in the assignee of the permittee to patent. _ 


any part of the land embraced in the permit will be recognized, where 


‘the application for patent is not filed within the period herein pre- : Suet 


~sceribed.°* Application for patent and proof i in support thereof by the 


i. 2 assignee must be made within, a same time, as nee pnsre: had 3 


- been no assignment. | 
_ Applications for patents Sik ie properly Be of | by the’ 

local land officers and, prior to the issuance of the order of publica- 

tion of notice of application for patent, will.be, by special letter, — 
_transmitted’to the Commissioner of the General Land Office, accom- 
panied by a statement as to the.status of the land embraced i in. the. 
application for patent. ‘After the receipt of such application, no ap- 
plications, filings, or selections for the lands embraced therein will be 


permitted until so directed, nor will publication of the aforesaid no-. 


' tice be ordered until receipt of instructions with regard thereto from 
the Commissioner ‘of the General Land Office. — ep a 
- After application for patent in case the land is ingurreyedy an 
estimate will be made of the approximate ‘cost: of survey, including 


necessary office work incident thereto, of which the applicant will be: : 


duly notified, which amount, applicant will deposit as required by sec- . 
‘tion 2 of the act with any Assistant United States Treasurer, or desig- 


“nated. depository, in favor of the United States. Treasurer, to be 
passed to the credit. of : Deposits of individuals for survey of public — : 
lands,” and file’ with the surveyor general duplicate certificates of . 


~ such deposit in the usual manner. Additional: amounts will be de- 
posited if necessary. Such survey will, if all be regular, be made by 


_ United States surveyors, by. or-under the direction of the supervisor ae ee 

OF. surveys and. the: United’ States Surveyor General. As far as ee ee 

so practicable all such surveys will be an extension of the regular Gov- oe ale 
ernment surveys, after which the applicant will be required tocon-. |. 


: form. his boundaries thereto. Special instructions: for each tc ; 
survey will be issued by the surveyor general. — ees 


Except as otherwise provided in these Sgalnuous the procedure oe 


: ee be followed by the applicant- permittee to. obtain patent shall be = 


i conformable to that provided by the weg etions for = patent ee 
as | 4587° —17—vor 46-——22 a4 
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as to mining claims under’ the general - mining: y laws” as to filing the 7 
“* application, payment of fee of fiye dollars to each the register and — . 
. receiver, posting and publication, proof of mineral discovery, char- 
. acter of minerals, formation, etc., except that proof of patent ex- 
-- penditure of not ine than five hundred dollars in improvements will 
not be required, nor statement: of fees and. charges, nor payment of | 
-_any purchase money for: the land, and publication will be required — 


for only thirty days. The discovery ofa valuable deposit of potash — 


| under applicant’s . permit shall be construed as the discovery of a 
- deposit which yields commercial potash in commercial quantities, e 
- The applicant must show under oath all facts in support. of his 
claim for patent, giving kinds of minerals discovered, character and 
extent of the deposits, together with a showing of the facts-relative _ 
to transportation facilities, water. supply, possible process of manu- 
. facture, and other factors which make the alleged Oe commer- 


clally” valuable. ” 


It will be noted that Saat et aa October. 2, 1917, makes no pro- 
vision for determining adverse claims through the institution of ad- 
verse suits in local courts; hence all such claims, if any, and upon the. 
filing of sufficient and-proper protests, will be determined by the 


Land Department. The “Rules of Practice in cases before the | 

United States district land cilices, the General Land Office, and. the 
Department of the Interior ” will, as far as eporeens govern in the 
handling and disposition of protests. 


If all be regular, patent. shall issue only for ae 5 portions: of the 
premises applied for as aforesaid (or for the reserved mineral de- 


posits in land applied for where the surface thereof has been dis- 


- . posed of with reservation of the potash deposits to the United States) 
as are shown to the satisfaction of. the Government to be valuable for 
- the: ‘potash therein contained. coe 7 . 


AN Act To AUTHORIZE EXPLORATION For AND Disposrrion or Porasstum. 


(0 Stat., 297. 2). 


Be it enacted by the Senate. and. House of Representatives of the United : 


ee States of America An Congress assembled, That the Secretary of the Interior is 
wy hereby authorized and directed, under such rules and. regulations. as he may- 
7 prescribe, to issue to any applicant who is. a citizen of the United States, an 
association of such citizens, or-a corporation organized under the laws of any 
State or Territory thereof, a prospecting permit which shall give the exclusive - a 
right for a ‘period not. exceeding two years,. to prospect for chlorides, sulphates, HEX, 3 


carbonates, borates, silicates, or nitrates of potassium on public lands: of. the | 
United States,. except lands in and adjacent to ‘Searles Lake, “which would be 


- ‘described if surveyed as townships twenty-four,’ twenty-five, twenty-six, and 


brent aeven sou of ranges oe se a) and. forty-four east, Mount .* 
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~ Diablo. eid California : Provided, ‘That the area to be included in ‘nich e: bes 
= permit shall not exceed- two thousand five hundred and sixty acres of land in 


4 


: reasonably compact form. 
Src. ra That -upon showing to the satisfaction of the. Secretary of the Titerior a 


_ that valuable deposits. of one or. more of the substances enumerated. in section 


one hereof have been discovered by the permittee. within the area covered by his: — 
permit, the permittee shall be entitled to a patent for not to exceed one-fourth 


«Of the land embraced in the prospecting permit, to be taken in compact form. and Ng 
- described. by legal subdivisions of the public-land surveys, or if the land be not 


surveyed, then in tracts which shall not exceed two miles in length, by survey _ 
executed at the cost of the permittee, in accordance with rules and regulations - 


prescribed by the Secretary of the‘{nterior. All. other lands described-and:em- °° 


braced in such.a prospecting permit. from. and after the exercise of the right to « 


~ patent accorded to the discoverer, and not covered by leases, may be leased by 
_the Seerétary of the Interior through advertisement, competitive bidding, or” 
‘such other methods as he may by. general regulations. adopt, and. in such areas > 


--as he shall fix, not exceeding two thousand five hundred. and sixty’ acres, all 
leases to be conditioned upon. the payment by the lessee of such royalty as may 
be specified in the lease and which: shall be fixed by the: Secretary of the Interior - 
in advance of offering. the same, and which shall not. ‘be less than two per centum 
_ on. the gross’ value of. the output at the point of shipment, which royalty,. on 
demand of the ‘Secretary of the Interior, shall be paid in the product of such 
7 lease, and the payment in advance of a. rental, which shall be not less than 25 — 
.- cents per acre for the first year thereafter ; not less than 50 cents per acre for | 
_ the second, third, fourth, and fifth years, respectively ; and not less than $1 per 
acre for each and every year thereafter during. the continuance of the lease, ex- | 
cept that. such rental for. any year shall be credited against the royalties as they 
accrue for that year. Leases shall be for. indeterminate periods, upon condition 
that at the. end. of. each twenty-year period. succeeding | the. date of any lease 
such readjustment: of terms and conditions may be made.as the Secretary. of the | 
Interior may ‘determine, unless otherwise provided by law at the time: of the ~ 
expiration of such periods, and a patentee under this section may also be a 
lessee :. ‘Provided, ‘That. the potash deposits in the public lands in. and adjacent | 
- to Searles Lake in what would. be if surveyed townships twenty-four, twenty- 
five, twenty-six, and: twenty-seven south of ranges: forty-two, forty-three, and ~ 
forty-four east, Mount Diablo. meridian, California, may be operated by. the 
United States or may be leased by the Secretary of the Interior under the terms 


and: provisions: of this act: Provided further, That the Secretary of. the Interior | | 


may issue leases under the provisions of this act for deposits of potash in public 
lands in Sweetwater County, Wyoming, also containing deposits of coal, on con- 


:. dition that the coal be reserved to the United States. 


Sec. 8. That in addition to areas of ‘such mineral land. 6 be. included: ine 


tie prospecting permits or. leases the. Secretary ef the Interior, in his discretion, — 


- may issue to a permittee Or. lessee under this act the exclusive right to. use, 
* during” ‘the life of. the permit: or lease, a. tract of unoccupied nonmineral public. 
land not exceeding. forty acres in area for camp. sites, refining works; and other | 


purposes connected with and necessary to the proper: cove veins and use of tg heal Sera 


the deposits covered by the permit or lease. 


Src. 4; That .the Secretary of the Interior shall Teserye the. authority, ‘and: ce 
shall insert. in any preliminary permit issued under section one: hereof - -appro- c 


7 priate provisions for its cancellation by him upon failure by. the permittee or 
licensee to exercise due diligence in the prosecution of the prospec s wor’ = 
— accordance \ with the ter ms and conditions stated in the permit. . : 
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' See. 5. That no person Shall take or hold any ‘interest: or iapeeests as a mem- 
ber of an association or associations or as a stockholder of & corporation or cor- 


porations holding a lease under the provisions hereof ‘which, ‘together with. the Es 
area. embraced in any direct holding of a lease under this act, or which, together oe 
with any other interest or interests as a member of an association or associa- .— 


tions or.as a stockholder of a cor poration or cor porations holding a lease under 
. the provisions hereof, or otherwise, exceeds in the ager egate in any area fifty — 
~ Iniles square an amount equivalent to the maximum number of acres allowed 
to any one lessee under. this act; that no person, association, or corporation 
holding a lease under the provisions of this act shall hold more than a tenth 
‘e, interest, direct or indirect, in- any other agency, corporate. or otherwise, en-— 
gaged in the sale or resale of the pr oducts ‘obtained fro m such lease ; and any 


* violation’ of the provisions of this section shall be ground for the forfeiture of 


_ the lease or interest so held; ‘and the interests held in violation of this pro- 
vision shall be. forfeited to the United States. by appropriate. proceedings insti-. 
| tuted by~ the Attorney General for that. purpose in the United States district 
court for the district in which the property or. some part thereof is located, 
except: that any. such ownership or interest hereby forbidden which may -be 
acquired by. descent, will, judgment, or decree may be held for two years and 
not longer after its acquisition. | 
Sec. 6. That any permit, lease, occupation, or use permitted under this act 
shall reserve to the Secretary of the Interior the. right. to permit for joint or - 
several use such easements or rights of way. upon, through, or in the lands 
leased, occupied, or used as may be necessary or appropriate to the working 
of the same, or of other lands containing the deposits described in this act, - 
and. the treatment and shipment of the products thereof by or under authority . 
of the Government, its lessees, or. permittees, and for. other public purposes: 
Provided, That . ‘said Secretary, in his. discretion, in making any lease. under 
this act may reserve to the United States the right to dispose of the surface 
of the lands embraced within ‘such lease under existing law ‘or laws hereafter 
enacted, In so ‘far as said surface is not necessary for use of the lessee in’ ex- 
tracting and removing the deposits therein: Provided further, That if such: 
reservation is made it shall be so determined before the offering of: such lease ; 
- that the said Secretary, during the life of the lease, is authorized to. issue ‘such 


Bs permits for easements herein. provided to be reserved. 


Ske. 7. ‘That each. lease shall contain provisions EAcawied necessary for the 
protection of the interests of the- United- States, and for the ne of 
monopoly, and for the safeguarding of the public welfare. a i 
| Sec. 8. That any lease issued under the provisions of this act may be. for- 
-_feited and canceled by an appropriate proceeding in the United States. distr ict” 


- court for the district. in which | the property or some part thereof is located . 
whenever the. lessee fails to comply. with any of the provisions of this act, of: a 
the lease, or of the. general regulations promulgated under this act. ‘and. in: | 


force at the date of the lease, and the lease may provide for resort to. appro- ; 
priate methods for the settlement » of od or for remedies for breach of 


specified conditions thereof. | ; 
| Sre. 9. That the provisions ot this act. shall. Are apply tO: all: deposits of - 


potassium salts in the lands of the United States which may have been or may - 


be disposed of under laws reserving to the United States the potassium deposits 


with the right, to prospect for, drill, mine, ‘and remove the same, subject to | 


- such conditions as ‘to, the use and orca ey of. the surface * as are or may | 


hereafter be provided by law. 
Seo. 10. That all moneys received from ovaltles. and rentals under the 


provisions of this act, excepting those from Alaska, shall be paid ane): reserved, 


~ 


TaN 
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and ‘appropriated as a cad of ‘the reclamation ‘fund: created. a the act of 
Congress approved June seventeenth, nineteen. hundred and two, known. as the. 
ot eclamation- act, but after use thereof in the constr uction of reclamation works: | 
and upon return to the. reclamation fund of any such moneys in the manner 
provided by. the reclamation. act and. acts amendatory thereof and supplemental 


-. thereto, fifty. per. centum of the’ amounts. derived from such . royalties and 


rentals, so utilized in and returned to the reclamation. fund, shall be paid, by — 


the: Secretary’ of. the Treasury after the expiration of each. fiscal year to the. ere 


_ State within the boundaries of which the leased: lands or deposits are or were _ 
, located, said’ moneys. to be used by ‘such State: or subdivisions. thereof. for. the 


we construction and maintenance of bas roads Or - AOE the ‘Support of Buel 


. schools. ; 

See. 11. That tlie Seerthey? oe the Interi ior is ‘wuthoried to prescribe 7 
9g necessary and proper rules’ and regulations and to do any and-~ all things neces- 
sary to carry out and accomplish the purposes of this act. ; 


Src: 12. That the deposits herein referred to, in lands: valuable for such. - 
minerals, ‘shall be subject to disposition only : in the form and: manner: pro- | 


vided in this act, except: as. to valid elaims existent. at date of the passage of | 


— - this-act and thereafter. maintained in compliance with the laws. under which 


initiated, .which claims ‘may be perfected: ‘under such laws: Provided, That 
nothing in this act shall be construed or held to affect the rights of the States a 
or other local authority to exercise any rights which they may ‘Have to: levy 
and collect taxes upon improvements, eae of mines, or other rights, Drop *. 
erty, or-assets of any lessee. . 
. §xc..13. That the Secretary of the Interior is her eby. authorized aad directed 
tO. incorporate. in. every lease issued under. the provisions of this act. a. pro: 
vision reserving to the President the right to regulate the price of all mineral 
| extracted and sold from the. leased premises, which stipulation shall specifically 


| provide that the price or ‘prices fixed shall be such ‘as to yield a fair and rea- 
‘sonable. return to the lessee upon his investment. and to secure to the consumer 


any of such products. at the lowest price reasonable and consistent | ‘with the 

foregoing : Provided, That such lease issued under this act shall. also stipulate . 

that the Pr esident. shall. have authority to. so. regulate the. disposal . of the 

~ potassium proaucts produced. under. such lease as to secure its distribution and 
use wholly within the limits of the United States or its possessions. | 
_ Approved, October 2, 1917. | | 


‘ Dai ‘HYDE & C0. (ON RENEARING). 
Decided Aprit 1, 1918. 


aoe Larv SELxotion WHEN ENTITLED TO. “APPROVAL. 
If the United. ‘States will thereby. obtain. a perfect, "indefeasible title to the 
_ base lands, a selection made under the act of June. 4, 1897. @o Stat, vee 
_ should be approved. ) exe | 


Vocmsano, First Assistant Secretary: 


The C. A.-Smith Timber Company, er nen of Fr. A. Hyde and 
Company (a corporation), has moved for a rehearing of the deci- — 
‘sion of the Department of Jz anuary 31, 1916, affirming the rejection _ 
-. by the Commissioner of the General. ‘Land Office, April 24, 1913, 
oe of forest liew selection 2995 Binoy serial oe by F. A. Hyde aad 7 
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7 Cine through Frederick A. Kribs as attorney i in ‘facts for om : 
14, T. 31.5., R. 11 W., W. M., Roseburg, ‘Oregon, land. pe in 


aie of the N. 4 4, Sec. i8, iy TN, R. 18 E., and the N. 4, Sec. 16, 


T.8N., BR. 19 E.; M: D. M., in the Stanislaus National Forest, Sacra- . 
~ mento, ‘California, land district. | 
The application to select othe Oregon en land : was “filed Sa une 5 25, 

1900, under the provisions of the Act of Congress of June 4, 1897” ) 
— (80 Stat., 11, 86). The abstract of title furnished with the appli- : 


ca cation: shows that the base lands were applied for, in the name of 


| Joseph Naphtaly, August 6, 1897, the State certificate of purchase. 


- was issued to him April 4, 1898, ae the patent was issued to him — ie 
‘February 12, 1900;:and that on February 24, 1900, Naphtaly con- 


veyed the ie fede to F. A. Hyde and Company. 

~The charge filed against the selection, upon which this soroeeading 
was based, alleged, in substance, that the selection was fraudulent 
and illegal in that: the lands offered as base were procured from the — 
State of California in’ violation of Section 3495. of its Political 
Code,— | | | | 


in that the pollen ton. a said State for said - base Jand was - not ‘ane for 
the use and benefit of * *.* the applicant named but for the use and benefit 
of F. A. Hyde and. Company, * * * with intent-on the part of said F. A,. Hyde 
‘and Company. t + *€ to ‘present the same in exchange for. public land of the | 
United States, in violation of the act of June 4, 1897. / 


Said section 3495 of the Political Code of. California i is as. Pere 


- Any person desiring to parenane ee ae” must make an affidavit ee that he 
desires to purchase the same for his own use .and benefit; ‘and for the use 
or benefit of no other person or persons nae and that Re has made. 
ho contract or agreement. to sell the same. IE ak a wy 


In the decision, under review, the Depar pa found | that this 


. charge had been. sustained, finding the: application for the State 


- patent to have been in fact made for the use of F. A. Hyde and Com- — 
pany. In support of the motion for rehearing it is contended, inter | 
alia, that the State is estopped to rescind its patent, because of the © 

transfer of title oe rights Eerie to bona fide Purchasers for sy 


value, 


Be The act of June 4, 1897, had for its purpose the: sie by the | : 3 
~ United States of its lead eiieside of. National Forests for equal areas: 


of lands held in private ownership within National Forest. bound- — - . 
aries. If, by the approval of this selection, the United States will nea 


obtain a “perfect. and indefeasible title to the lands offered by the 
selector as a basis for the lieu selection, then the selection should be 


7 approved. In the present case there is no question that: the State = 


patented | the base lands herein to an existing natural person and — 
| that, the State es is not void and in fact is not. now eee the 
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; State haves, ea no. action to avoid it, more than sighted years. . 


| : having elapsed since its date and issuance, anda suit now to de- — ie 
clare it void being barred by the California statute of limitations. 


-- The approval of the. selection, therefore, will vest: undoubted title | 
_ to.the Forest base lands in the United States, will vest in the present - 
‘claimant title to the. lands selected in lieu thereof, and will in no 
way prejudice any interest, of the State, for the State now has no 
_.interest that can be asserted in any way. The selection, therefore, — 


should be approved. Accordingly, the former decision of the De- 5 | - 
partment is vacated and the case remanded for appropriate. action. 


_ The facts in this case distinguish it. from the case of Hiram M. 
Hamilton (39 L. D., 607), and the case of the State of Oregon v.  ~ 
Hyde e¢ al. (169 Pace 757). In the former, the Department declined — 
“to accept a title shown still to be defeasible because tainted with 


fraud, and the State had. not indicated tiat it was not seeking: its” i 


recovery, and in the latter the claim of the State. was not only not 
barred by any statute of limitation but the State was also strongly 
desirous of recovering. its lands... = | | 


x 
— eee 


SOLDIERS’ AND SAILORS’ RIGHTS ACT OF MARCH 8, 1918, 
Insmeucrions: 1 


Dnparracen't ¢ OF THE iemaeon 
fs 3 DM 8, ke ae 8 | April 2, 1918. 
The Department has eavewad your. [Conimissioner of the General 
’ Land Office] letter of March 28, 1918, regarding section 501 of the ~ 
act of March 8, 1918 (Public No. 103), known as. the Soldiers’. and | 
‘Saulors’ Civil Relief Act, which provides: | 


. That no right to any public lands initiated or acquired prior. to entering mili- 7 


- tary service by any. person. under the homestead laws, the’ desert-land laws, the | 
eo mining-land laws, or.any other laws of the United . States, shall be forfeited or 


prejudiced by reason of his. absence: from such land or of his failure to perform 


: ‘any work or make any improvements thereon - or to do any. other. act eae by. on 
_. any such law during the period of such service, 


You asked to be advised as to the effect: of this act “ Pith Santen to 
the. obligation of entrymen to. make required payments for ceded In- _ 


dian ands: and water right, aa on entries within reclamation a 


oe projects.” 


The Department very ceently had oceasion to construe this act in ~ 


- | replying to an inquiry as to whether a homestead entryman of lands 
~ under a Reclamation project, afterward entering the military | service, 


is s protected from the forfeiture of his claim for noncompliance with oe 


_. t See, also, Circular 600, at page 383, 
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the pr ovisions: ‘i the Reclamation law during his absenoe ‘It was 
said in that connection : be? es ae ee 
| The effect of this act is to establish a oratories for. soldiers. and sailors: - 
| during the period of the war and unquestionably suspends. the payment of. any 
installments that may become due from a soldier. entryman of lands under a 

reclamation project, during the period of. his’ service, provided the entry was 


. initiated prior to entering the service, and relieves. him from any liability ‘on p< | 


7 account of his failure by. reason ot his absence “ to. a any work or. make 

aly improvements "on the land. es . ow e's eae es . 
The law is sufficiently broad to afford equal aclige a siotactiow' to 

entrymen as to the required payments both for. ceded Indian lands and | 

within Reclamation Die Sop eee pe 

, | be vt adatom: Van eine. ‘ y 

. First. Assistant Secretary. — 

| REGULATIONS GOVERNING INDIAN ALLOTMENTS ON THE PUB-- 
' LIC DOMAIN. UNDER SECTION 4, ACT OF FEBRUARY 8, ‘1887, AS 


AMENDED. 
Derannent OF THE canon pe 


: , “Washington, April 16, 1918. 
The Coniaerssrontun or THE Generat Lanp OFFIce. 
Dear Mr. CoMMISSIONER : There are. transmitted herewith, ap- | 


proved, regulations governing Indian allotments on the’ public | 


domain under the fourth section of the act of February 8, 1887 : 
(24 Stat., 388), as amended. These regulations | are not iatanded to 
apply to allotments on which trust patents have issued, but only to_ 
pending applications and those that may hereafter be filed:’ Allot- 
ments under that section. on which trust patents have issued: will . 
stand subject to the existing rules; regulations, and. pr actice govern-. | 


ing the investigation of such allotments 208 to ime issuance. of fee “a 


patents. 
Departmental enics of October oT, 1913, directing your ie to - 


suspend the making of further allotments cade the fourth. section ‘<e 
_ pending. the promulgation. of new rules and regulations is hereby . 
rescinded, and the examination and adjudication of applications eee 


. filed under said section will proceed. Se 
Careful consideration has been given ‘to the suggestions as to the 
rights of: Indian wives ‘under the fourth section, contained in. your — 
~ office letter of ‘February 27, 1918, returning the corrected -draft of 
the regulations. -The Department: is of opinion that the regulations, . 


i without further change as suggested, sufficiently cover the legal.” 


rights of Indian wives under that section and will | amply protect. . 
such — in all proper cases. 7 : | 


ee truly yours, 7 
| ALEXANDER: fe Vounisine. 


‘Kirst Assistant Secretary. 7 


aa | | Indian Office. 
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REGULATIONS. 


A The fourth section of the general allotment act of ites 8, 1887 _ 
(24. Stat., , 888), amended by the act of F ‘ebruary 28, 1891 (26 Stat. : 


a 
794), was further amended by the act ‘of June 25, 1910 ae Stat. 7 
| 855), to read as follows: | | | | 
That where any Indian entitled ip: Allotment antler existing iawa shail Tinie 


7 settlement upon ‘any surveyed or unsurveyed ‘lands | of the United States not 
otherwise appropriated, he or she shall be entitled, ‘upon application to ihe local — 


land office for the district in- which the lands are located, -to. have the same. | 
allotted to him or her and-to his or her children-in manner-as provided by law. . 


for allotments to Indians | residing upon reservations, and such allotments to.In- - 
_ dians on the public domain as herein provided shall: be made in such areas. as 


the President may deem proper, not to exceed,- however, forty acres of irr igable 4 
land or eighty acres of nonirrigable. agricultural land or.one hundr ed anc sixty = 


acres of nonir rigable grazing land to any one Indian ; and when ‘such. settlement - 
-is made upon. unsurveyed lands the grant to such Indians shall be. adjusted upon ; 
the survey of the lands so as to conform thereto, and. patent shall be issued to 
thein for such lands in the. manner and with the restrictions provided in. the act. 
of which this is. amendatory. And the. fees to which the officers of. such. local 
— land office would have been entitled had such lands been entered under the gen- 
eral laws: for the disposition of the public lands shall be paid to them from any 


moneys in the Treasury of. the. United States. not otherwise appropriated, upon a mt 
statement of an account in. their behalf for such fees by. the, Commissioner, Of. - 


the General Land Office anda certification of such account to the ‘Secretary 
of the- Treasury by the aac of the Interior. _ . 


a CERTIFICATES. 


“Any p person. desiring a file spelen for an. eligtrtent, of inc 
on the public domain under this act must first obtain from the Com- 
missioner of Indian Affairs a certificate in accordance with regula- : 
tions approved September 93; 1913, showing that he or she is an — 
‘Indian and entitled to such allotment, which certificate. must be at- 
tached to the allotment. application, blanks for which will be fur- | 


nished. Application for the certificate must. be. made on a regular 7 


. form, blanks for which will’also be. furnished, and must. contain in-- 


ee formation as to the applicant’s identity, such as thumb print, age, sex, 


height, approximate weight, married or single, name -of the Tadien oie 


tribe in which ‘membership i is claimed, etc., sufficient to establish his’ 


_ or her identity with that of the applicant for allotment.. Each.cer- 
tificate must: bear a: serial number, record thereof | to be se In. the ty 


“ALLOTMENT APPLICATIONS. 


‘The septs upon receipt of the: required were wail Bll out 
the blank form.of allotment application and present the same, prop- 


erly executed, to the register and receiver of the land office for the. : 


district 1 in which the land i is situated, The affidavits attached to the 7 


_¢ 
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Ge applications for pettineats and. aligunignt: may be. executed before | 


either: the register or recelver or any United States commissioner or - 


_ the judge or clerk of any court of record; also before any agent, 
_ special agent, or inspector of the Indian Service, or any officer au- 

thorized to administer oaths .and having a seal, in the county or land ~ 
district where the land lies. United States commissioners and no- - 


-, taries public must attach their. seal, and justices of the peace must 


attach to each application at least one certificate. by the clerk of the» 
' proper court that they are duly authorized to administer oaths. - 


In case an allotment application i is presented. without the. require a0° 


certificate, the register and receiver will suspend,the same for a — 

period of 90 days from notice to enable the applicant to obtain and 
file such certificate, and those officers will advise the applicant and 
the Commissioner of Indian Affairs by duplicate notice that unless | 

such certificate is furnished within that time, the allotment applica-. 
tion will be finally rejected, unless. prior to the expiration of the 90- 
‘day period the Commissioner of Indian Affairs shall ask for-addi- 


. tional time within which to determine the applicant's Indian status. — 


The local land officers will assist the Indian wherever practicable, by 
- advice or otherwise, in the- proper ao to be taken to specu allot- 
ments on the public domain. att ge? ots, OG ~ oa 


CERTIFICATE OF ALLOTMENT AND FIELD EXAMINATION. 


Upon acceptance by the ‘register and receiver of an application | 
under the fourth section. they 7 will issue to the ‘applicant a “ certifi- 
cate of allotment’ "on a prescribed form, showing the name in full of: 
the applicant, post-office address, name of the tribe in which mem-. 
‘bership is claimed, serial number of the certificate issued bythe 
Commissioner of Indian Affairs, and a description of the land ap- | 

plied for. A copy of this ‘ ‘certificate of allotment” will be mailed 
direct by those officers to. the Commissioner of Indian Affairs, and a 
copy forwarded immediately by them to the Chief of Field Division _ 
for investigation and report, if deemed necessary by him. The lat- 
ter, 1f. an investigation is made, will report as to the character of | 


- the land applied for, whether irrigable, nonirrigable agricultural | 
land, or nonirrigable grazing land, and as to timber, mineral, coal, car 


. phoaphate oil, power-site, reservoir, and watering lace possibilities; 
‘also as to the proper marking of the claim ‘if. unsurveyed.. Where 


= the application under investigation is that-of a single person over 7 a 


years of age, or of a head of: family, report will also be made as to 


the character of the applicant’s settlement and improvements. Re 2 


similar report will also be made on applications filed in behalf of 
minor children as to the character of the settlement and. improve- 


ca als made by the parent, or the person standing: in loco tec ae 


- 
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on his or her own ailoament dudee the: fourth secon: In. case the — - 


Chief of Field Division has no information in his office showing the 


necessity of an examination or investigation in the field, he will re- — a 
= ola the fact ey to the local land officers... : 


_ SEGREGATION OF THE LAND. 


ae alictnent application under the fourth section filed. prior “fo mee 


the regulations of September 23, 1913, does not, in the absence ofa. 


* certificate from the Indian: Office showing that the applicant is an 


Indian entitled to allotment, segrecate the land, and a subsequent __ 


application for the same land may be peceived: and suspended to 


7 4 await final action on the allotment application. — 
Where an. allotment application | under the fourth Sion filed . 


subsequent. to the regulations of September 28, 1918, is not accom- © 
‘panied by the requisite certificate from the Indian ‘Office showing | 
'. the applicant to be entitled to allotment, and the applicant is given ~ 
time to-furnish such: certificate, the. application: does. not. segregate 
_ the land, and. other applications therefor may be received and held 
‘to await final action on the allotment application. : 
‘Where an allotment application under the fourth aie: accom- 
panied by a certificate from the Indian Office showing that the appli- 
cant is an Indian and entitled to allotment, as required by the regula- — 
tions of September 23, 1913, is found to be in all respects complete 
and is accepted by the ser lend officers, it operates as a segregation 
of the land, and eupeedient appliouou for the same land, = be 
rejected. a 3 
a TRIBAL MEMBERSHIP. 


aa applicant. for allotment under the fourth section is s réquired ; 


- to show that he is a recognized, member of an. Indian tribe or is en- ox 
‘titled to be so recognized. Such qualifications may be shown by the. 


laws and usages of the tribe. The mere-fact,: however, that an Indian . 
isa descendant of one whose name was at one time borne upon the.- 


rolls and who -was: recognized aS a member of a tribe, does not of. : , 
‘itself make such Indian a member of the tribe. Not every person. | _ 


7 possessing a degree of Indian blood. and who has not received an - 


allotment, but. without tribal affiliation or relationship, is entitled _ | 


- “under. this section. Tribal. membership, even though once existing . 


a and ‘recognized, may be abandoned 3 in an aus to the benefits of the | ae a 


eos fourth section. oo 
- Allotments are. allowable vonie to living persons | or Ese in hae 8. 
at the date of application. Where an Indian dies after settlement _ 


and filing of application, but prior to approval, the allotment will 
be ee final eo be confirmed to the heirs of the deceased pada 
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| | | SETTLEMENT. 7 | 
The. nature, character, and extent of the settlement as ail as. the | 


~ Inanner in. which performed must be: fully. set forth in the allotment , 4 


application. In examining the. acts of settlement and. determining : 
the intention and. good faith of an Indian. applicant, due and reason- 
able consideration should be given to the habits, customs, and no- ~ 


: madic instinct of the race, as well as to the character of the land talker cart 


in allotment. | - 
“While the act cc. atains no seats requirements a as to. aahat hall 


| constitute settlement, it is evident that. the Indian must definitely — ; | 
assert a, claim to the land based upon the reasonable. use or occupa:~ 


tion thereof consistent, with his mode of life and the character of: the . 

land and climate... 7 : : 
. To enable. an. Indian Allottee to Gant aie his good ith and 
“ intention, the issuance of trust patent will be suspended for a period 


of two.years from date of settlement;.but in those cases. where that. 


period has. already: elapsed at the fine of. adjudicating the allotment . 
application, and when the evidence, either by the record or upon 
further investigation in the field, shows the allottee’s: good. faith and 
intention in the matter of. his settlement, trust. patents will issue in 
regular course. Trust patents in the suspended.class, when issued, 
will run from the date. of suspension. Each case will be determined a4 
7 and adjudicated upon its own facts and merits. . 7 | 
~- In the matter of fourth section. applications filed prior - to these | 
| regulations, where, by the record or upon further investigation in 
the field, it appears that such ‘settlement has not. been made as. is 


a contemplated. by these. regulations, such applications will not -be | 


immediately rejected but the applicant will be informed that two 
years will be allowed within which to perfect, his: settlement and to 
. furnish’ proof thereof, whereupon his application will be adjudicated o 4 
as in 1 other cases. ; . | _ . 


CHARACTER OF LAND AND AREA SUBJ ECT TO ALLOTMENT, 


= The law: ‘provides that allotments. may include: not to exceed 40 cs . 
acres of irrigable land, 80 acres of nonirrigable cae land, Or 


| 160 acres of nonirrigable grazing land. 


Irrigable lands are those susceptible of easel ienon at a 
reasonable cost from any known source of water supply ; nonirrigable 


agricultural lands are those upon which agricultural crops can be “* 


| profitably raised without irrigation; grazing lands are those which 


can not be profitably : devoted to any cee use other than ae 


: grazing. 
| | MINORS. 


oo An Tadiaai ies on. public lands ae che fourth: « section. is ais : - 
ion entitled upon application to have.allotments made thereunder to his 
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ee ‘Minor daiarsn: stepchildren, or other ehildrert to whom. he stands’ + 
tn. boco parentis,. provided the natural. children are being at the - 


- date of the parent’s application, or the other relationships referred — 


to” existed at such date. » ~The law only - ‘permits one entitled. himself sot 


3 under: the fourth section to take allotments thereunder on behalf of | 


his minor childi en or of those to whom he. stands in loco par entis. 


e Orphan children (those who have lost both parents) are not entitled _ 


. to allotments on the public domain unless tliey come. -within the last- 


mentioned class. No. actual settlement is required in case ‘of allot-_ 


ments to minor childr en under the’ fourth section, but the actual set- 
: tlement of the parent-or of a person’ standing - an loco parentis will e 


| r be regarded as-the settlement of the minor children. a. 
| INDIAN. WIVES. | 


“The Mohit of an Tadion. woman, married. v a ae man, ond of. | 
the children born of such a marriage, to allotment under the fourth 
section, is to be determined not with reference to the. citizenship of 


the husband or the quantum. of Indian blood of the children, but with 


. reference to. whether they are recognized members of an Indian tr ibe, 
or are entitled to ‘be SO recognized, and are otherwise. within the — 
terms and conditions of said section as to settlement. | 7 

_ An Indian woman who by reason of her marriage tee a white man 
1s prevented. from complying with the.terms and conditions of the 
fourth section, is not entitled to allotment thereunder, ‘and for the 
- same reason her minor children Hying under her care and | protection 
are not:so entitled. ee OS oh, 
An Indian. woman married to a ‘white man. or other person ae 1s 


- not entitled. to allotment under the fourth section, or who is not a - | 
settler or ‘entryman under the general homestead law, will be re- - 


garded as the:head of a family: and may file application 1 in her own 
behalf under said section as well as for the minor children under her 
care, pr ovided she is qualified i in ‘the matter of settlement. a 

Where an Indian. woman is separated from. her husband. who has. 


not received an allotment. under the fourth section, she will.be re- 


: garded as the head of a family and may file application | for herself 

and for the minor children under her care, provided she 1 is.an. actual 

settler under said’ section. | | 7 
A settler on the public domain ae the genéral homestand: laws 


ds not.a settler within the meaning of the fourth section. Neither i is 


an Indian woman living on public lands. with her husband who is a. 
settler thereon under the general homestead laws, a: ‘settler within the 


gs meaning of said section ; nor is she’ entitled to take allotments there- es 


- 4 under for. her minor + child en. 
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* SALE, HEIRSHIP, WILLS, ETO, | 


The scene laws aud regulations relating: to the sale of eligetea 
_ Indian lands, the determination of heirs, the issuance of patents in 
- fee, the disposal of trust allotments by will, and the extension of the. 


ee trust’ period, applicable - to reservation ‘allotments under the pro- 


. visions of the act of February 8, 1887, as amended; are equally a 
| plicable to allotments made under the four th section of said act. 


APPLICATION FOR UN SURVEYED LANDS. 


a i pillotnent application under. the fourth section for aurvoved | 
lands must conform to the following rules and along the lines of. 
those found im departmental, civeular of November 3, 1909 (38 


L. D., 287). 


It must contain a , description of ie land i metes énd bounds, 
with courses, ‘distances, and references to monuments by which the. | 
- location of the tract on the ground can be readily and accurately as- 
certained. The monuments may be of iron or stone, or of substantial. — 
posts well planted in the ground, or of trees or natural objects of a | 
. permanent nature, and all monuments ‘shall be surrounded with — 
- mounds of stone, or earth when stones are not accessible, and: must 
be plainly marked to indicate with certainty the claim to the tract. 
located. The land must. be taken in rectangular form, if practicable, 
~ and the lines thereof follow the cardinal points of the compass unless 
‘one or more of the boundaries be a stream or other fixed object. In 
the latter event-only the. approximate course and distarice along such . 


_ streams or object need be given, but the other boundaries must be 


* definitely stated; and the designation of narrow strips of land along 
~ streams, water courses, or other natural objects will not be permitted. 
~ An allotment to a minor child. need not.be contiguous to that made | 
_ by thie head of a family, but it is required that each. allotment made 


to an individual, whether the head of a family, a single adult, or ers 
minor. child, shen stich allotment embraces more than one legal sub-— e. 
division, must be composed of. contiguous tracts, as in ordinary dis- 


. position | of the public domain under a settlement Jaw. An addi- 
tional allotment must be governed by the same rule. : 
The approximate description of the land, by section, township, 


4 and range, as it will appear when surveyed, must be furnished ; OF, 


if this.can not be done, an affidavit. must be filed setting forth a 
valid reason therefor. es 
The address of the claimant must, be. given, and it ‘shall be the. 2 
aie duty of the register and receiver, upon the filing of the. township plat. - 
“in their office, to’ notify him thereof, by registered letter, at such 


: address, and: to require the adjustment of the claim to the public — 4 


| survey within ninety days. In default of action by the party noti- 
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ie Ged: the register and receiver ‘will exomplly adjust eke claim to the a 


- public land survey, if a and report thetr action to as General * 
Land Office. | 


"Notice of the application, selection, fling, ¢ or Seer , describing . . oi 
the land as above. directed, must be posted in a conspicuous place 


. upon the land, and a copy of. such notice. and Pret of POsunS 
_ thereof filed. with ne, ea: = | 3 | 


INDIAN OCCUPANCY. 


| The local. concen will ascertain by any means in cher power a8 
whether any. public lands in. their districts are occupied by Indians _ 


and the location of their improvements, and will suspend and trans-. © 


“mit to the General Land Office all applications made by others than - 
the Indian occupants, for lands in the possession of Indians who 7 
have made improvements of any value whatever thereon. o.. 


| CHARGES AND PROTESTS AGAINST INDIAN ALLOTMENTS. 


The. met of April: 93, 1904 (38 Stat., 297 ), limits the jurisdiction | 
of the Secretary of. the Interior to caricel first or trust patents issued 
‘on Indian allotments to. specific instances,. without. authority from 
Congress. In view of the fact that information respecting the 
classes defined in said act is obtainable from: the Department’s rec- — 
ords, no charges. preferred as to those classes’ will be entertained. | 


Third parties are never invited to attack Indian allotments with the Pa 


_ hope.or expectation of ‘securing any advantage by reason of such. 
attack. -Such parties must assume and pay the expense of a hearing, . 
but at the same time they acquire no preference right to enter the — 
-Jand in the event - of the cancellation of the allotment, and this. 


whether first or trust patent has issued or not. Section 2 ofthe act — 


of May 14, (1880 - Stat., 140), does not apply to eee of this 
- character. — 


However, where ¢ a ae. age ‘equitable: rights to Jande Bas ee ae 


~ by an Indian allotment for which trust patent has .been. issued, on. 
~~ account. of. prior: settlement and improvements, a hearing may be 


ordered on direction of the Department with the view of recommend- 
- ing to Congress. that such patent be canceled, if the showing made | ie 


at the hearing justifies such action. In this class of cases, and in 


eases of charges preferred against allotments on. which trust cars a. 
| _ have not issued, the following rules will be observed: 


‘The charges must be filed in. the proper local land office 3 in the fon : 


of a duly. corroborated affidavit, clearly setting forth the specific : oe 
_ grounds for such. charge. ‘The local officers will forward the papers 
to the General Land Office, which will give the Indian Office ae a 


: information thereof. 


~ 
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Where | it is charged Hind the land applied fee are not of this 7 
eee subject to allotment; that the required settlement has not — 


.-been made; that the contestant has a prior and better claim,.and that ~~ 
the applicant, for allotment is not seeking to obtain the land in good 
faith, but is: acting in the interest: of. another ‘person not. entitled — 
‘thereto, the General Land Office will cause a preliminary. investiga- 


_ tion to be made by an agent in the field as to the truth and merits of 
the charges, if-such action is deemed necessary. The charges will be 
dismissed, -anless it appears that ee is a ‘strong Propaouiy of the | 


mt charges-being true. = 
- Where the only charge: is that. fhe applicant is not an. Indian i 
‘titled to allotment, the papers will be forwarded to the Indian Office; 


“where investigation of such charges will be had. | 
Where'there is a-strong probability that the: charges are true, 2 


hearing will be had before the proper local land officers after due 


notice to all parties. The taking of testimony and other proceed- __ 
ings in such hearings will be in accordance with the rules of practice | 


| ee proceedings before the local land officers. 


' Nothing in the foregoing will prevent: the departmerit from. aC- 
- cepting an Indian’s relinquishment of an unpatented allotment. and _ 
directing its cancellation if, after the char es are filed, its is as : 
that: the allotment ought to be canceled. | 


"ALLOTMENTS: ‘WITHIN NATIONAL FORESTS. 


By t the terms of section. 31 of the act of Jane 95, 1910 (36 § Stat., . 
855, 859), allotments under the fourth section of the act of February = 
Sy 1887, as amended, may be made within national forests. Appli-. 
Satins must be made in accordance with the provisions of said sec- 
tion, and will be governed by these regulations, and such additional © 
‘regulations as may be prescribed by the Secretary of the Interior i in - 
gopjuneson with Bee oe of Agriculture.” | 


“RELIN QUISHMENTS.. 


*  siieaidhioaste of Tadian allotments, if filed i ina Vos land office, ie 


--will not be noted on the records of that office, but will be forwarded ~ | 
to the General Land Office, without action, and willbe transmitted - 
‘by the Commissioner of the General Land Office to the Commissioner _ _ 
of Indian Affairs for consideration: and recommendation. Where _ 


the application. has not been approved, the Commissioner of Indian 
Affairs has. authority to accept. or reject the relinquishment, as he — 


_miay deem proper. Where the allotment application has been ap- 
| proved, departmental approval of the recommendation of. the Com-- 
missioner of Indian Affairs must be had before the relinquishment __ 
gan be accepted. On the acceptance of a relinquishment, the General : 


a 
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— aca Office. will Ke notified of ha. fact. The. land affected will not ibe ear 


become subject to entry until after the local land officers have noted. a | 
> the fact of ne relinguishment and cancellation ¢ on their records.  * 


NOTICE oF ACTION. 


aot Notice to eer allottees, or to their parents, if minors, re any ae 7 
action adverse to their interests, must, be given by registered letter to. 
the Propet Indian superintendent, as well as to the: oe, In. inter est. ie 


| ‘INDIAN ‘HOMESTEADS. 


These regulations do not apply to. homestead: entries by ‘mace: a 


| under either the act, of March 3, 1875 (18. Stat. L. , 420), or July 4, 
1884 (23 Stat., 96), as the rules: and regulations governing regular 


ei —eitizen. Rene entries are applicable to this class of entries by 3) - 


Indians. The act of July 4,1884 ,expressly states that no fees or com- ~ a sa 
Inissions shall be char ged on account of Indian. homestead entries, 
| and a patent different in character from the citizen: homestead patent © 


is issued on entries made under either of said acts. The acts in ques- 


~~ tion are ariel in the 2 appendix to these poualasiene as matter oa in= oe 
nas formation. = _, 


- PENDING APPLICATIONS. 


‘These vane will be applicable to all pending ppheaio rae .. | 


under the fourth section, as well as to all such applications that may | 


~ hereafter be filed: - In respect to the issuance of trust patents on such — 


| allotments, “by the act of May 8, 1906 (34 Stat., 182), Congress - an 
amended this section [6] so as distinctly to postpone i the expiration — 


of the trust. period the subjection of allottees under that act [Feb- — ~ 
“ruary 8, 1887 ar to State. Jaws. se United States v ve » Pelican Ace U. San 


422, 450.) 
~ Approved April 15, 1918, (ee We Bees | 
. '. ALEXANDER T. VoGELSANG, | 


a eae 46-23. 


_ APPENDIX. 


Ret of February 8, 1887 ea Stat. es 388). 


‘AN ACT To ‘provide. for thé. ‘allotment. of Tands in’ eeie® to lading ‘on the 2 vatiods-" - 


reservations, and to extend. the protection of ° ‘the laws of. the United States and, ane" P 
Territories over the. Indians, and for’ other ‘purposes. te Snobs porns, ae 


Be at enacted by. t he Senate and H ouse of Repr ésentatives af the United | States - 


: of America in Congress assembled. [Section . hs has been. amended by: ‘the’ act of — 


. February 28, 1891, and by section 17 of the act of: ‘June. 25, 1910], That in all. - 
cases where any tribe. or band of Indians has been, or shall her eafter be, located» A 


. upon any reservation created. for. their ‘use, either by. ‘treaty. ‘stipulation or. by - 


. virtue’ of an act of Congr ess or Executive. order setting apart the same for their _ ~ 
use, ‘the President. of. the United States be, and he. hereby is, authorized, when-. soe 


ever | in his opinion any reservation or any part. thereof. of. such. Indians is. 
advantageous for agricultural and grazing. purposes, to cause said reservation, os 


or any part thereof, ‘to be surveyed, or resuryeyed. it necessary, and. to allot. the. z 
lands. in said reser vation. in Peveralty to any. Indian: located thereon in a quent eee 


as follows: . 

To each héad of a ‘Gintiy)’ one- quar ter “of a section ; on 
To each single person. over eighteen years of age, ‘one-eighth Ae a ‘section ; a 

a To each orphan child ‘under eighteen years of age, one-eighth. of a section ; and. 
'To. each other: single person under eighteen years. now living, or who may be 
porn prior. to. the ‘date of the order of the President. directing. an. allotment of | 
the lands embraced in any reser vation, one-sixteenth | of. a section : ‘Provided, 


That in case ‘there is not sufficient Jand. in-any of. said: reservations to allot 


lands to each indiv idual of. the classes. above: named in quantities. As. above 


- provided, the lands” embraced in such: reservation. . or. reservations | shall ’ i: eae 
allotted. to each: individual | of ‘each of said classes. pro rata. in accordance: ; 


with the provisions, of this’ act: And provided fur ther, That where. the. treaty 


or act: of Congress. setting apart such reservation provides for the: allotment of. a 
lands in severalty. in- ‘quantities | in excess ‘of those herein provided, the Presi- ase - - 
dent, in making allotments: upon: ‘such reservation, shall allot the. lands to: each =... — 


individual Indian belonging: thereon. in quantity. as ‘specified. in. ‘such. treaty or ~ 


~ act: And: provided further, That when the lands. allotted. are only valuable. for +3" 7 : 
: grazing purposes, . an additional allotment of such grazing: lands, in. b quantities Pee 
-— as. ‘above pre ovided, shall be. made -to each. individual. | | —_ 
‘SE eC. 2. “That all allotments set. apart. under the provisions. of this act shall. be yd cea 
7 ’ selected by the Indians, heads of families selecting for their minor children, and . 
the agents shall select. for each orphan child, and in such manner as to embrace 


ae the. improvements of ‘the. Indians: making the | ‘selection. Where. the. improve- cca 


ments of two or more Indians have been made on the same legal subdivision Of 
land, unless. they shall otherwise agree, a provisional line. may be run dividing “2 - 
said. lands between: them, and the amount to: which each is entitled shall. be? i 
equalized in the assignment of the remainder of the. land to which they are 
entitled under this’ act: ;Provided, ‘That if any one entitled to:an allotment 
-shall fail. to make al selection within four: years: after the: President. Shall direct SS 
that. allotments may be made on a particular reservation; the. Secretary. of. the oe 


oe 855° 
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ioe may. . direct the agent of such tribe or band, if such there Bee and if - 


= there be no ‘agent, then a special agent appointed for that purpose, to: make a 
s selection for such Indian, which selection shall be allotted as in cases where ; 
. selections are made by the Indians, and patents shall issue in like Manner. _ 
Sec. 3. [This section has been amended by section 9 of the act of June 25, — 
-1910.] That the allotments provided for in’ this act. shall be made by special 


zi agents appointed by the President for such purpose, and the agents in charge of) . 


- the respective reservations on which the allotments. are: dir ected to be made, — 
~ under such Tules: and regulations as the Secretary of the Interior may from time 


: to time prescribe, and shall be certified by such agents to the Commissioner of 3 
. Indian Affairs, in duplicate, one copy to be retained in the. Indian: Office and. 


- the: other. to be transmitted to ‘the Secretary of the Interior for his oe and ae 
be deposited in the General Land Office. — 

. SE. 4. [This section has. been amended. by section 17 of the act of sane 25, 7 

Z 1910.) | That where: any Indian not residing upon a. reservation, or for whose 
tribe no reservation has been provided by treaty, act of Congress, or Executive 
order, shall. make - settlement upon any surveyed or unsurveyed Tands of ‘the 
United States not otherwise appropriated, he or: she shall be entitled; “upon ap- 
plication to the local land office for the. district in which. the. lands are located, 
to have the same allotted to him or her, and to his or her children, ‘in quantities - 
and manner as provided in this act for Indians residing upon. reservations; and’ 
, when such settlement is made upon unsurveyed lands, the grant to such Indians. 
shall be adjusted upon the survey of the lands So as to conform thereto ; and 
; patents shall be issued to them for such lands in the manner and with the re-- 
strictions as herein provided. And the fees to. which the officers of ‘such local 
- Jand office would have beén entitled’ had such lands been entered under the 
general laws for: the disposition of the public lands shall be paid to them, from 
any moneys in the ‘Treasury of the United States not otherwise. appropriated, 
upon a statement-of an account in their behalf for such fees by the Commissioner 

of the General Land Office, and a certification of such account to the Secretary 
| of the’ ‘Treasury by the Secr etary. of the Interior. 

Src. 5. That upon the approval of the allotments ssorevidsl for in this act by 
the Secretary of the’ Interior, che shall cause: patents. to issue. therefor. in the 
name of the allottees,. which patents, shall be. of the legal effect, and declare that 


the United. States: does and will. hold the land. thus, allotted, for the period of - 


twenty-five ; years,, in trust for the sole use and. benefit of the Tadian to whom — 


.. Such: allotment. shall have been made, or, in case of his decease, of his heirs. ac- ; . 


cording to the laws of the State Or Territory where. such land is ‘located, and 


that: at ‘the. expiration of said period - the United States will convey the same :% 


ie by patent: to said: Indian, or his. heirs as. aforesaid, in fee, discharged of said 


‘trust’ and free of all charge. or incumbrance whatsoever : Provided, ‘That the re 


- President of the United States may in any case in his discretion extend the — 
7 period. And if any conveyance shall be made of the lands set apart and allotted | 


.as herein provided, or any contract made touching the ‘same, before’ the expira- . - : 
- tion’ of the time above’ mentioned, ‘such conveyance. or contract | shall be abso- oe 
. lutely null and void: Provided, That the law ‘of descent and partition in force | 
in the State-or Territory where such lands are situate shall apply thereto after 


- patents therefor have been executed and delivered, except as herein otherwise 


ha provided ; and the laws of the State of Kansas regulating the. descent and par- ne 


7 tition of real estate shall, so far as practicable, apply to. all lands in the Indian oe 


‘Territory: which lay be. allotted in severalty under the. provisions of this act: ~ 


- And ‘provided further, That at any time after lands have been allotted to all. - 


f ‘the Indians = ony, tribe as herein Provided, or sooner: if in the opinion of the 
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: ‘progidént it shall be fon’ the best: inter bség of said tribe, it shall be lawful for 7 -, 
‘the Secretary of the Interior to negotiate with such Indian tribe for the purchase ae 


_ and release. by said tribe, in conformity with. the treaty or statute under which. = 


_ such reservation is held, of such portions of its reservation not allotted. as such . 
.- tribe Shall, from time to time, consent ‘to sell, on. such terms and conditions as: 


‘shall be considered just and. equitable between the United States. and. said tribe 


- of Indians,. which. purchase shall not be complete until ratified by. Congress, and | 

~ the form and manner of executing such release shall also be pr escribed. by Con- - 
: gress: Provided, however, That all lands adapted to agr iculture, with or with- on, 
out irrigation so sold or released to. the United. Statés by any Indian tribe shall. _ 

be held’ by the United States for the: sole purpose of securing homes to actual oe 


_ settlers and shall be: disposed of by the: United . States to actual and bona fide. | 


“settlers only in tracts not exceeding one hundred and sixty acres to any one per- 


: son, on such terms as. Congress shall prescribe, subject to grants which Congress. 


| may. make. in? aid of education : And provided fur ther, ‘That no. patents shall. - 
issue therefor except to the person so taking the same as. and’ for a homestead, 

a or his heirs, and after. the expiration of’ five years occupancy thereof. as: ‘such » . 
homestead ; “and any conveyance of said lands so taken ™ as. a homestead, . or. 


any contract touching the same, or lien thereon, created prior to the’ date 
of such patent, shall be null and void. - And the sums agreed to be paid by 
the United . ‘States as. purchase money’ for. any portion. of any such: reserva- 
tion shall be held in the Treasury. of the United States for the sole use of ‘the 


‘tribe or tribes of. Indians; to whom such reservations : belonged ; and the same, 


with. interest thereon at. three per cent per annum, shall be at. all time subject to 
appropriation by Congress for the. education ‘and. civilization of such. tribe or. 
tribes : ‘of Indians or the members: thereof. The patents aforesaid. shall ‘be re= 
- eorded in the General Land Office, and afterward delivered, free of charge: to 
the allottee entitled thereto. ‘And if any. religious society or other organization 
is now occupying any of the- public. lands to. which this act is applicable, for 
| ‘religious. or educational work among the Indians, the Secretary. of the Interior 


is hereby authorized to confirm such occupation to such society or organization, Sie 


in quantity not exceeding one hundred and sixty acres in any. one tract, so. long” 
as the same. shall be occupied, on such. terms as he shall deem just ; but. nothing 
herein contained. shall change or alter any. claim. of such society for religious. or 


- educational. purposes heretofore granted by law. ‘And hereafter in the employ- Ae 
ment of Indian police, or any other employees in the public service. among any 
| of the Indian tribes or bands. affected by. this act, and where Indians can’ ‘per- 


‘ form. the duties required, those Indians. who have availed themselves. of ‘the 3 
| provisions. of. this, act and become citizens. of ane United States Shall be ‘pre: si 
ferred. . 


. - SEc. 6. -Prhis s section ae been amended by he act of May 8, 1906. ] ‘That oon Pac ae 
_. the. completion of. said allotments and the patenting of the lands to said allottees, | 


aa: each and. every member of the respective bands or tribes of Indians to whom e 
. allotments. have been made shall. have the benefit of and be subject to the laws, a 


os both civil and criminal, of the State or ‘Territory. in which they may. reside ; and a 


no Territory shall pass or enforce: any law denying any such Indian. within, its” 


jurisdiction the equal. protection of the law. And every Indian porn within the : 
territorial limits: of. the United States to whom allotments shall have been made : 

| under the provisions of. this act, or under any. law or treaty, and: every Indian . 
born within the ter ritorial limits of the United States who has voluntarily taken 


up, within said limits, his. residence separate and apart. from any: tribe of | 


Indians: therein, and has adopted the habits of civilized. life, is hereby. declared a 


a . be a citizen of the United ciate ‘and. is entitled to aH the rights, privileges, | 


poe 


” 
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and immunities of stich citizens, ‘whether said Indian. has bean or: not, oy birth : : 
or otherwise, a. member of any. tribe of Indians within the territorial limits. of . 


the United. States without in any manner impairing or otherwise affecting the 


right of any- such Indian to tribal or other pr operty.. _ | . 
Sec. 7. That in cases where the use of water for. irrigation is. necessary “to ; 


: vender the. lands within any Indian reservation available for agricultural pur- 


poses, ‘the Secretary of the Interior be,-and he is. hereby,. authorized to prescribe | 
‘such rules and regulations as he may deem necessary to secure a just and equal. 
7 distribution thereof among the Indians residing upon any such reservations ; and 
no other appropriation or grant of. water by any riparian proprietor. shall. be: 
? authorized or permitted to the damage of. any other riparian propr ietor. Ge = 
Sxc. 8. That. the provisions. of. this act shall not extend to the territory occu- 
ae by the Cherokees, Creeks, ‘Choctaws, Chickasaws, Seminoles, and Osage, ba 
-Miainies and Peorias, and sacs. and Foxes, in the Indian Territory, nor to any 
of the reservations of the Seneca Nation of New. York Indians.in the State of 
New ‘York, nor to: that strip. of. terr itory in the State of Nebraska adjoining the 
Sioux Nation on the south. added by Executive order. - : 
Src. 9. That for the purpose of making the sur veys and resurveys mentioned 
in. section two. of this act, there be, and- hereby. is, ‘appropriated, out. of any 


moneys in the Treasury not otherwise appropriated, the sum of one hundred 3 


thousand dollars, to be. repaid proportionately out of the proceeds of the sales a 
Of such ae as anes be acured from the. Indians under the provisions of this — . 
act. 

SEO. 10. That. nothing: in this act. éontained: shall be. so ‘construed: ‘as to affect 
the right and power of Congress to grant the rig cht ‘of way through: any. lands — 
granted to an Indian, or a tribe of Indians, -for railroads or other - highways, or. 


telegraph lines, for. the public. use, or to. condemn such lands to public uses, upon ae 


making. just compensation. 

Sec. 11..That nothing in this. act shall ‘be so -eonstrued as: iG prevent the 
‘removal ‘of. the Southern: Ute Indians from their present. reservation in south- 
os western Colorado to a, new reservation* by. and with the: consent oe a majority 

of. the adult male. members of said tribe. | ek 


—— 


Act of : February § 28, 1891 rc Stat. L, 194). 


AN ACT To amend and further extend the benefits. of the. aoe approved February eighth, . 
Se a eighteen hundred and eighty-seven, entitled: “An. act to ‘provide for, the allotment of- 
land in severalty to Indians on the various’ reservations, and to extend the protection 
of. the laws of the United States. over the. Indians, and for other purposes.’ aaa in Gee 


Be tt enacted by. the Senate and H ouse of ‘Representatives of the United States Sn 
. of America. in Congress. assembled, That section one of: the act. entitled “An: 
‘act to provide for the allotment of lands in severalty to Indians on the’ various 
F reservations, and to extend the protection of the laws of the United States 
7 -and the. Territories over the Indians, and ‘for. other purposes, = approved Feb- 


i ruary eighth, eighteen: hundred and. -eighty-seven, be, ‘and’ the same is: 3 hereby, r 


amended. so as to read as follows: 


oa ‘SEc: i. That in all cases where any ‘tribe or band of Indians has een or. 


shall hereafter be, located upon any reservation created for their use,. either. 
 by- treaty. stipulation or by virtue of. an act of Congress or. Executive order | 
-setting apart the same. for ‘their use,. the President. of the United States be, ° 
and he hereby is, authorized, whenever in. his opinion. any ‘reservation, or any — 
Soot thereof, of. such Indians is advantageous for agricultural or grazing ‘pur- | 

poses, to cause said reservation, or any part thereof, to ‘be surveyed, or re- 
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: surveyed, if necessary, and to allot to. each. Indian located thereon one-cishth fae 7 


- _ of a section of land: Provided, That in case there is: not sufficient land in any: 


of. said reservations to. allot lands to each individual in quantity as. above. ‘pro- . . 
- vided: the: land in such reservation or. reservations shall. be allotted to each — 
3 individual pro rata, a as near as may be, according to legal subdivisions : Provided . 


_ further, That where the treaty or. act. of Congress setting. apart such reserva: pee 


tion provides. for the allotment of lands in severalty. to certain. ‘classes in quan- . 
- tity in excess: of. that herein. provided the. President, 1a making allotments upon 
-. such reservation, shall | allot. the land to each individual Indian of said classes. 


belonging. thereon in quantity as. specified in such. tr ‘eaty or. act, and to: other aoe 


- Indians belonging. thereon in quantity as herein’ provided : Provided further, - 


- That where existing agreements or laws provide for allotments in accordance ae 
with the provisions of said act. of February.: eighth, eighteen hundred and = 


eighty- “seven, or in quantities substantially as. therein provided, allotments may 
~~ be. made. in quantity as specified in this act, with the consent of: the. Indians, 
expressed in.such manner as. the President, in his discretion, may. require : | 
And provided: further, ‘That when the lands. allotted, or, any legal subdivision ; 


thereof, are. only valuable. for a azing purposes, such: lands shall be allotted in Z 7 


double quantities. oe | 
Src. 2. That where. allotments Tee oe made i in | wholé. or in part upon any - 
‘reservation under the provisions: of said act of ‘February eighth, eighteen - 
hundred and eighty- -seven, | and the quantity of land in such reservation is 
sufficient to give each member of. the tribe eighty acres, such allotments shall 
be revised and equalized under. the ‘provisions of this act: Provided, That: no | 
i allotment heretyfore approved by the Secr notary: oe the Interior shall be reduced 
~ in quantity. . : 
SEC. 3. That whenever it ‘shalt: be made to. ‘appear to the ‘Secretary ‘of: the 
Interior. that, by -reason of age or. other disability, any allottee under the 
‘provisions of said act or any. other ‘act or treaty can not personally and with 
benefit to: himself: occupy or: improve his allotment or any part thereof: the same | 
may: be leased upon. such. terms, regulations, and. conditions. as’ ‘shall be. pre- 
scribed. by ‘such. Secretary. for aterm not ‘exceeding three years for: farming 2 


3 or grazing or. ten years for. mining. purposes : Provided, That where lands: are- : : 


occupied by Indians who. have bought and paid for. the same, and which: lands 
| are not needed for farming and agricultural purposes, and are. not desired for 
: individual allotments, the same may be leased by . authority of the. council | 


speaking. for such Indians for a period ' not to exceed five years. for grazing Ate 

or ten years for mining purposes. in such quantities and upon: such. terms. and... : 

re conditions as the agent in charge of such reservation may recommend, , Subject cee 
to the approval of the Secretary. of the Interior. — : pe 


Src, 4. That where. any. ‘Indian. entitled. ‘to. ren under. existing: laws -_ 


. ee shall make settlement upon. any. surveyed: or unsurveyed lands of the. United hve 
“ States: not otherwise appropriated, he or she shall be: entitled, upon application Ot a 
to the local land office for the” district in- which | the lands are located, to have 


. -the same allotted: to. him or her and to his or her. children, in quantities and = = 
ae: manner’ as provided. in the foregoing section of this amending act for. Indians a 


yesiding upon reservations; and when such settlement is made upon unsurveyed - _ 
7 lands the. grant to. such’ Indians shall be adjusted upon the-survey of the lands 


. $0 as. to. conform: ther eto; and. patents shall be issued to them for’ such. lands 


- in the manner-and with the restrictions provided in the-act to which this is. an. | | 
’ amendment. And the fees to. which the officers of such local land office: would . 


7 _ have been. entitled had such lands been entered under the general. laws: for the - - 


‘disposition of the pane lands shall be paid: to them from any moneys in. the: eae 
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rae pisadues ‘of the. United States not senerarias appropriated: ‘upon a | statement a ; 


' of an account in their. behalf for such fees: by the Commissioner of the General 


_ Land Office, and a certification of such account ue the Secretary of the oa 
- Treasury: by the Secretary. of the Interi ior. : rs 


Se. 5. That for the purpose. of determining the Gasset: of land to the. heirs — 


a of any ‘deceased Indian under the provisions of the: fifth ‘section of said act, 
whenever © any male and female ‘Indian shall have cohabitated together as 


: . husband and wife according to. the custom and manner of Indian life the issue 
of such: cohabitation shall: be, for the purpose aforesaid, taken and deemed to- 
be the legitimate issue of the Indians. so living together, and . every “Indian _ 


. child, otherwise illegitimate,- shall for’ such purpose be taken’ and deemed to . i 


. pe the legitimate issue of the father of such child: Provided, That the pro- - 
visions of this act shall not Be held or construed as to apply to. the lands 


-eommonly. called and known as the - Cherokee Outlet ee : And provided. further, | 


. That no allotment of land shall be made or annuities of money. paid to any of - 


the. Sac and Fox of ‘the Missouri. Indians who. were ‘not enrolled as members 


i of ‘said tribe on January first, eighteen hundred and ninety ; but this shall 


- not be held to impair or otherwise affect: the rights or equities of any person 
ie claim to membership in said Bite: is now. pending ee ne investigated. 7 


Act of May 8, 1906 (4 Stat. L., 182). 


AN ACT To amend: section six of an act abproven: pebeuay eighth, Sieve hundied: ‘and ~~ 
te eighty-seven, entitled ‘‘An act to provide for the allotment of lands in severalty. to 
| Indians on the various reservations, and to extend the protection of the laws of the i 

: United States and the Territories over the Indians, and for other purposes. 7 


Beit enacted by: the Senate and. wr ouse of R epresentatives of the. United States | 
' of America in Congress assembled, ‘That section ‘six of an act approved February 


ve 3 eight, eighteen hundred. and eighty-seven, entitled “An. act to: provide for the 7 
.. allotment. of lands in severalty. to Indians on the. various reservations, and to oe 
-.. extend the. protection of the laws of the United States: and ‘the Terr itories over 


_ the Indians, and for other purposes,” be amended to read as ‘follows: ; 
“Sec. 6. That at the expiration of the trust period. and when the iauds fate. 
‘ been ‘conveyed to. the Indians by. patent in fee, as. provided. in. section: five of 
this act, then each.and every. allottee shall. have the beriefit of and be subject to | 


the. laws,. both civil and criminal, of the ‘State or Territory in which they may 


reside; and no. Ter ritory shall pass or: enforce any law denying any such Indian : 
within its jurisdiction the equal protection of the Jaw. -And every Indian born 


' within the territorial limits of the United States to whom allotments. shall have | 


‘been made and who has received a patent in. fee simple. under the provisions of 


this act; or under any law or treaty, and every Indian born within : ‘the terri-. 


. torial. limits of the United States who has voluntarily taken. up. within. said 
limits his residence, separate and apart from any tribe of. Indians. therein, . 


- . and: has adopted | the habits: of. civilized. life, is hereby declared. to’ be a citizen | | — 
4% of the United: States, and is entitled to all the rights, privileges, and: immuni- | 


. ties: of such citizens, whether said Indian has been or not, by birth or otherwise, 


a member of any tribe of Indians within. the terr itorial limits. of the United _ 


states. ‘without in any manner impairing: or otherwise affecting the. right of any 
‘such Indian to tribal or other property : Provided, That. the. Secretary. of. the 
'. . Interior. may, ‘in his discretion, and he is hereby authorized, whenever he: shall 7 
_ be satisfied. that any Indian allottee.is cornpetent and capable of managing his _ 
or her anales | at. a time to cause to be. issued to. such allottee | a Oe in fee 
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- simple and thereafter. all restrictions as to sale, incumbrance, or taxation of 


-said land shall be removed and said Jand shall not be. liable’ to ‘the: satisfaction | 


| of any. debt contracted. prior to the issuing of such patent: Provided further, oe 
That until the issuance of fee-simple patents all allottees to whom tr ust patents | 


, : shall hereafter. be ‘issued. shall be subject to the exclusive jurisdiction. of the .- 


United States: And provided further, That the provisions of this act shall not . 


- extend: to any Indians in the Indian Territory. 


"That hereafter when an allotinent of land is made to any Indian, ena any gach | | 
: Indian dies before the expiration. of the trust. period, such allotment shall be: 
“cancelled: and the land shall revert to the United States, and ‘the Secretary (0) 
- the’ Interior shall ascertain the legal heirs of such Indian, and. shall cause to- _ 


be. issuer to. said heirs ‘and in their names,. a ‘patent .in fee siniple for said land, 
or he may cause the land to: be sold as provided by law and issue a patent 


| _ therefor to the purcliaser or purchaser s, and pay the net proceeds to. the heirs, - ae 
or their. legal representatives, of such’ deceased Indian. The action of the Sec- fe a 
retary of the Interior in determining the legal heirs of any deceased Indian, oe 


as pace: herein, shall in all respects be conclusive and final, 


“Act of June 25, 1910 ) (86 Stat, L., , 855). 


AN Ac To provide ‘for determining the heirs” of deceased ‘Indians, for fie: “ataposition | 
' and sale of allotments ot deceased a for the beeaira of allenents, and for other 
Purposes. Sse s a oe te aaa 
* a 3 PR ce Rs Se ati OS aa ta 
SEC. 5. That it. shall be. unlawful. for any person. to induce any Indian to exe- | 
cute any contract, deed, mortgage, or other instrument purporting. to convey any 
_ land. or any interest therein held. by the ‘United States in trust for such Indian, 
‘or. to offer any such: contract; deed, _ mortgage, or other instrument for record in 


the office of any recorder of deeds... Any per son violating this provision. shall be. 


deemed guilty of a misdemeanor, and upon conviction: shall be’ punished | by. a. 
fine: not: exceeding five hundred dollars for the first. offense, and if convicted for 


a second offense may be punished by a fine not: exceeding five hundred. dollars.or | 


imprisonment not exceeding one year, or by both such fine and imprisonment; in an 


__ the discretion of the court: Provided, That this section shall not Eepely: to Laue _— 
lease or other contract authorized by law to be made. -~ aa 


Src, 9. That- section. three of the act entitled. “An act to provide for the allot- | 


- ment of lands in severalty to Indians on the various reservations, and to extend 
the protection of the laws of the United States: ‘and the Territories over the + 
Indians; and for other purposes,” os approved February eighth, eighteen hundred 4 


and eighty-seven. (Twenty-fourth. Statutes at Large, page ‘three hundred and | . 
--eighty- eight), be, and the same. hereby is, amended to read as folows: — es 


_ “© Sec. 8. That the allotments provided for in’ this act shall be made by special ee 
agents appointed by the President for such purpose, and the superintendents. or 
agents in charge of the ‘respective reservations. on which ‘the allotments are: 


directed. to be made, or, in the discretion of the Seer etary of the Interior, such 7 


. ‘ ‘allotments may be made by the superintendent: or agent in charge of such reser- ein os 2% 
es vation, under such rules and regulations as the Secretary of the Interior may ~~, 
-from.time to time prescribe, and shall be certified by such’ special alloting agents, = 


| _ superintendents, or. agents to the Commissioner of Indian Affairs, in duplicate, 7 
_ one copy to be retained in the Indian Office and the other to be transmitted to. 


the Secretary of the Interior for his action, ‘and to be deposited in the Gener al ae _ 


Land Office.” re ee 


Mais 
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Suc. 17. That go much of the Indian appropr iation act for the fiscal year nine- . 
teen hundred and. ten,. approved March third, nineteen- hundred and nine, ‘aica 5 


. reads as follows, to wit: “ That the Secr etary of: the Interior be, and he her eby 


_ .is, authorized, under. the direction. of the. President, to allot. any: Indian on the — 


; public domain who has not heretofore received an allotment, in such areas as he | 


may. deem. pr oper, not to exceed, however, eighty acres of. -agricultural. or one 
~ hundred: and. sixty acres of grazing land to any one Indian, such allotment’ to be 
made and patent. therefor issued in accordance with the provisions of the act of _. 
ee Februar y-eighth, eighteen hundred and eighty- seven,” be, and the same is here- . 
by, repealed, and sections. one and. four of the. act of February twenty-eighth, 
- eighteen hundred and ninety- one ‘(Twenty-sixth’ Statutes, page seven hundred 
and ninety -four),; be, and the same are her eby; amended to re ad ag follows: 
“Src. 1. That in all cases where any tribe. or ‘band of Indians- has been or 


shall hereafter be located upon any reservation created for their usé by treaty 


. gtipulation, act of Congress or Executive order, the President shall be author- 
7 ized to cause the Same or any part thereof to. be. surveyed or resurveyed | when- | 
ever in his’ opinion. such, reservation. or any. part thereof may be advantageously . 
utilized for: agriculttiral or grazing purposes by such Indians, and to cause ; 
allotment to each Indian located thereon to: be made in such areas as in his. 
opinion may be for their. best inter est not to exceed eighty. acres of agricultural 
or one hundred and sixty. acres of grazing land to any one Indian. And when- ~ 
~ ever it. shall appear. to ‘the President that- lands on any: Indian reservation sub-~ 
“ject to allotment: by. authority of law have been or may be brought within any 


‘“ irrigation project, he may -cause allotments of such irrigible lands to be made 


to the Indians entitled thereto in such areas as may be for their. best interest 
. not to exceed, however, forty. acres to any one Indian, and such irrigable land 


7 shall be: held to be’. equal in quantity to twice the. number of acres of non- 


irrigable agricultural. land’ and four times tlie. number of acres of nonirrigable 
_ grazing land: Provided, That the remaining area to which any Indian may be 
— entitled. under - existing law after. he shall: have received his proportion of - 
irrigable land on the basis of equalization. herein. established may be allotted 


to him from. nonirrigable agricultural or. grazing lands: Provided, further, That . 
_.. where a treaty or act of Congress setting apart. such, reservation provides - -for. 


allotments in severalty in quantity greater or less than that herein authorized, 
the President shall cause allotments on such reservations to be made in quan- 
tity as specified in such treaty or act subject, however, to the basis of. equali- 
zation between irrigable anid nonirrigable lands. established’ herein, but in such 
eases allotments may be made. in quantity - as specified in this act, with .the con- : 

sent. of the Indians expressed. in such manner as s the President in. his. discretion - 


oe may require. oe a... 


“Sao. 4, That where any Indian entitled to ‘allotment under existing laws - 
~ghall make settlement. upon any: surveyed: or unsurveyed lands of the United | 
States not otherwise appropriated, he or she shall be entitled, upon. application | 


to the local land office for the district in which the lands are loéated, to have’ 
ar, the’ same allotted to him or her ‘and to his‘or her children in manner as pro- | 
vided by law. for allotments -to Indians residing upon reservations, and. such — 


allotments. to Indians on the public domain as herein provided shall be made in’ 


such areas as the President may deem proper, not. to exceed,. however, forty 

+ aeres of. irrigable land. or eighty acres of nonirrigable agricultural land or one z 

eon hundred sixty acres of nonirrigable grazing land to any one Indian; and when - 
such settlement is made upon unsurveyed lands the grant to such Indians'shall - ae 


be adjusted upon. the survey of the lands so as to conform thereto, and patent 
- ghall be issued to them for such lands in the Tmanner and with the restrictions 
provided in the act of which this is amendatory. And the fees to which the 
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ms . officers of such local’ jana office would have been entitled had auehe lands pean * = 


| entered. under the general laws. for the disposition. of the public lands shall be — - 
_ paid to them. from any. moneys in the Treasury of the United States not other- — 


“wise: appropriated, ‘upon a statement of an account in their. behalf for. such. fees | 


tea by the Commissioner of. the General Land ‘Office, and a certification of such | 


account to the Secretary. of the Treasury by. the. Secretary of the Interior. ae 
of aes ii * aie eo . # 3} OR ae 


“Sue. BL. That the Secretary of thie Interior is a heteoy author ized, in his dis- 


cretion, to make allotments within the. national forests in conformity with. the i 


‘general. allotment laws: as amended. by section. [17]. of this act, to any Indian | 
occupying, - living-. on, or. having - improvements on land included within any — 


~~ .sueh. national’ forest who is. not entitled to an allotment on any existing Indian 


reservation, or for whose tribe no. reservation has been ‘provided, or whose 
reservation was not sufficient to afford an allotment. to each member thereof. 


AN applications for . allotments under the provisions of this, section | shall . be» a 


~ submitted. to’ the Secretary. of. Agriculture, who shall. determine whether the 


lands. applied for are more valuable for agricultural or grazing purposes than ay 


for the timber found ther eon; and if it be found. that the lands applied. for are. 
~ more valuable. for. agricultural or” grazing purposes, then the Soy of the : 
Interior: shall cause allotment to be made as herein. provided. 


| Act of March 2, 1917 (9 Stat., 969). 


“- AN Act Making Spprontia tions: for he current: and eon tngeiit ‘expenses of. ‘the Bureau 
- of. Indian. Affairs, for fulfilling. treaty stipulations with various Indian: tribes: and: for 
other. purposes, for the fiscal. ‘year ending Ji une thirtieth, nineteen. hundred and eighteen. 
Be it: enacted: by the Senate. and x ouse of Representatives of the United States 
of America in Congress assembled, ee ov en 6 


“For the survey, resurvey, ‘assification; and allotment of. lands. in ‘severalty 


under the provisions of the act of: February eighth, eighteen hundred and | 
eighty- seven. (Twenty-fourth. Statutes. at ‘Large, page. three hundred » and 


eighty-eight), entitled “An act. to ‘provide for. the allotment of: lands” in sev- 
eralty . to Indians,” and under any other- act. or: acts: ‘providing for the survey | 


Or. allotment of Indian lands, . $100, 000, to” be. repaid | proportionally out. of. 


any Indian ‘moneys... held. in trust or otherwise by the. United. States . and | 
available by law for such. reimbursable purposes and to. remain. available until . 


expended: Provided, ‘That no part of said sum shall be used. for the survey, i 


resurvey; classification, or allotment of. any | ‘land in severalty on the publie — 
7 domain to any Indian, whether of the Navajo or. other tribes, within the State 
of. New. “Mexico and the State of Arizona, who was not residing upon the > public 
| domain prior, to - June thirtieth, nineteen hundred and fourteen. 


* 


- Act of March 3, 1875: as Stat., 420). 


Be it. nace bt Y the Senate and House of Representatives of the Unitea States | 
of America im. Congress assembled,. | | | 7 


SEO. 15. That any Indian porn, in the United States, who is the head of: on a 
- family, or who. has. arrived at the age of twenty- -one years, and who has aban- a 


doned, or may hereafter. ooo his tribal relations, shall, on manne sats. 
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factory. roof. of uch abandonment, under rules to be  oreaeeiped by thie “Seore” o 
. tary of the Interior, be entitled to the benefits of the act entitled “An-act to — 
- . secure homesteads to. actual settlers on the public domain,” approved May twen- 
_  _- tieth, eighteen: hundred and sixty-two, and the acts amendatory: thereof, except a7 
Ce that the provisions of the eighth section of the said act shall not be held to apply 


to entries made under this act: Provided, . however, ‘That the title to. lands 

| acquired’ by any Indian by virtue hereof shall not be subject to alienation Or: 
incumbrance, either by voluntary: conveyance or the judgment, decree,. or order 

of any court, and. shall be and remain inalienable for a period of five years: : 


from. the date of the patent. issued therefor: Provided, That any such Indian : : 


: shall be entitled to his distributive share of all annuities, tribal funds, lands, 


| “and other property, the same as ‘though he had maintained his tribal relations ; : _ 
and any transfer, alienation, or incumbrance of: any interests he may hold Oh . 
Claamy by reason of his former tribal relations ava be void. ie 


; ————t 


et of J uly 4 4, 1884. @3 Stat., 96). 


-Be it enacted by the Senate and H ouse e of Representatives of the United States 
of America in Congress assembled, “S , eee 
: ae x HO eg a ad re, nn, | 

That: such Indians as may now be located on public lands, or aS may, under the 
_ direction of the. Secretary of the Interior, or otherwise, hereafter, SO locate, may 
; avail themselves of the provisions | of the homestead laws. as fully and-to the 
- same extent. as. may now be done by citizens of the United States; and to aid: 
such Indians in making selections of homesteads and. the necessary proofs at the 
Z proper land offices, one thousand. dollars, or SO. much thereof as may be neces- 
sary, is hereby appropriated ; ‘but no fees or commissions shall. be charged on 
‘account of: said entries. or proofs. All patents therefor shall be of the legal 
_ effect, and declare: that the United States. does and will hold the land thus 
entered for the’ ‘period of twenty-five years, in trust for the sole’ use and benefit 
of the Indian by whom ‘such entry shall. have been made, or, in case of: his 
. decease, of his widow and. heirs: according . to the laws. of the ‘State or, Terri- 
_” tory where such land: is located, and that at the expiration of. said period ‘the 
. United States will convey the same by patent to said Indian, or his widow and 
heirs as aforesaid, in fee, discharged of t said trust and free of all charge or: 
| incumbrance whatsoever. | . 


(4-012. ie 
FORM OF APPLICATION. 
7 | | (These forms. can. be obtained from a local, land office.) . a eae 
"Certificate No. Pemeee PES - 2S . | Serial No. pees - 
» Application f tor Allotment of Public anda. | “2 2 


“DEPARTMENT oF THE INTERIOR, —_ oe. 
_ Unrrep STaTEs Lanp OFFICE, g 





| | ee ee ee Ee ae ae EET (eee) whose postoffice address 
i ee ee ee: re oot (Male or female.) 6 Sea | | 
is a ee ee ee do hereby apply to have 2 allotted to se ie | 


. p AMee or mye minor ends. 


4 
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oe ree under ‘the provisions, of section. 4 of the act.of February 8, 1887 _ 
2 naming At.) - _ 
(24 Stats. on 888), as: eirieniied i the act of mencnney 28, 1891. (26 Stats. ‘L, a 


Baa and the act of June 25, 1910 (36 Stats. L., 855-859), the na nance meee - 
containing eae acr 28; and I do ‘solemnly swear that the iad above de- _ 
‘Seribed ig? 22-2 in character; that Iam an Indian of the eens eo oe Pet 
tribe; that Tam the FL St eet OF Benen aged, i 
= , -- (Father or mother:) © —~ SA bee 2 a HSB 8 
ee years;. that ®_2_ hha. not heretofore. received: ani allotment ae 
under. any law ¢ or any other acts of Congress: except * ace ees eel Ag 
that I have made 3 actual bona fide settlement, on the ° er Cee ee 


nme ee er a a ne a ae ee re ee ee ae ere ee ee en ee ee re re ee ee i ee ee 


[a Seg aS LE Er cP a a etn RORY te re a er Pe oe EL CE, Ee ee 


i ce re re te ee a OS re Or SO SS YS SY SS Se me ck ee fe yy a ey IP es 


f: : : 
that T have used or occupied the land a Acer ee Sele de Pin See Ne nce ae et ee 
that Iam the® ..._.-..____-__ of the ‘identical persori naméd. it the accom- ” 


panying certificate from the Commissioner of Indian Affairs ; that I'am -well 
acquainted with the. character of the land herein applied for and with. each 
and every legal. subdivision thereof, having. personally examined the. same; 
that there ‘is. not to my: knowledge’ within the. limits thereof any vein or lode 
of quartz or other ‘rock in place bearing gold, silver, _cinnabar, lead, tin or | 
copper, nor any deposit of coal, placer, cement, gravel, salt spring, or deposit 
of. salt, nor. other valuable mineral deposit ; that no. portion of said land is | 
| claimed for mining ‘purposes - under the local customs or rules of miners, or 
-otherwise 5 that, no portion of. said land is’ worked for mineral during any 
part: of the year by any person. or persons; - that. said. land : is essentially 
nonmineral land, and that my application : therefor is not made for the purpose 2 





; Since ie of 7 land, if surveyed, ‘by ae ‘gubdivigions’: if. unsurveyed, “py | 


metes. and bounds, beginning with. natural or. other objects. that may be easily identified, - : Mben 
or a permanent artificial ‘monument or mound. set for the purpose, or in ‘such other 7 
-Inannier as to admit of its bene readily identified when ‘the. official . survey comes to: be a 


extended. a i . 

. §. Insert’ * Iarigable,” ae: ‘Nonirtigable-agricultural, or. 7 Nontrrigable-grazing,” as. ‘ie’ : 

case may: be. ae 6 , ee «tie = a ak ere Oe mee 
8 Insert | ig GL she, * or she,” § as 3 the ease may. he. 


(‘Give character of prior enery: Or: Glloeuies taf any, together with, acts under ‘whieh pee 


filed or received. -- | ¥ 
5 Insert. description: of. jane: on: which séttlnaiene has een eee je 


- ®8Jnsert.manner in which settlement has. been made, such: as posting. notices, marking 7 


of four corners, erection of house, ete, J ee, ee, te PD eh oo ra 
. Give length and. nature of use. or occupancy © . _— a ee : 
— * Cross out. sf of. the’ a or insert faiher, mother, grandfather, ete., as s appropriate, . 
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of. fr idulentiy obtaining title to anineeel, land; that the land is not occupied 


- 


_ _or maproved by any other Indian, and contains no valuable watering places. a 


, Witness, 








' ea 








- Sworn to and subscribed: before me this pa day of fs nce 








(Official character, . “See note below. )- 


This affidavit: may o sworn £0 pefore either the register or ‘receiver. of the - 


land district in which. the land is situated, or before any United: States com: 6% 


missioner, the judge” or clerk of any: court of. record; also before any agent, 


special agent or inspector of-the Indian. Service, or before any officer author- 2. 
ized to administer oaths ard having. a seal in. the county or land district 


where the’ land. is situated. United States commissioners ‘must attach. their. 


- seal and Justices of the peace must attach to each application. at least one CEE, - 
-tificate by the. clerk of ‘the proper court that may, are duly ee ed to. 
| administer oaths. 3 


eer Corroborative Affidavit, 


or We; ----2----- and Pare ‘do > solemnly swear that we. are e well acquainted ? 


ae nonirrigable-agricultural,’ - or * nonlirigable grazing. oe ne ec 


with ____-.--_-, an Indian of the _--_--___ tribe, and know that actual bona — 
__ fide settlement has been made by.the. applicant on the eta acces dat and that. he - 
. has used or occupied the land? rig ae ITER PSST SCORE Sie eee ae 
ane that the lands applied for in. the foregoing: eUEeeron BEC coos ones 


8 | ; : (Insert “ irrigable, i 
pile ee aa cd re ae See SPO em LE ‘in character. 


a me re ec a ee ee ee ne to ee ee ee ee ee a ee er 





“Sworn to a subserihed before me > this ate day of peered 














a (Official character.) | 


‘Unrrep Srates Lanp- Orricr, 2 ae rs 
 191—.* 








| L iat cacy Resicter of. the Land Offfice, ‘do ‘heteby certify that the above appli- . 
--eation is for? ee eae roe eT aes a lands and that ; there is no prior 
-_ valid adverse right to the same. aa Sie - SN Loe ae 

ee Register. 


“The. register aga! receiver will examine proots carefully to see that mney are 


correct. and properly executed. 


No application. will be accepted. by the. a officers eee a certificate trout 


i the Commissioner of Indian Affairs is: furnished | that the. person: ‘for, whose | a 





1 gd Give length and. sale of use or occupancy. 


a nonirrigable-grazing,” a as the case may be, 


_ 2Insert “surveyed” or “unsurveyed,” and “ irrigable,” ad niduirhigable-agricaltaraly” or 


= 
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- benefit the ‘applicaiiva’. is aden is an Indian - satitied: to allotment of public ye 
~ -Jand under. the act of February 8, 1887, as. amended (departmental: order of | 
7 Sept. 23,°1918). No application for a minor child will be accepted unless the ‘ 
3 parent. making ‘the application. has" settled on. public. land . under. the fourth 
section of said act, which Jand must be deser ibed in the jennie ony for. the 


- child. 


Peeuee! the land: is unsurveyed, the same must be ¢ decribed accor rding to the rules a 1 
| approved November 8, 1909 (38 L. D. 287 ), a descr iption. of the. lands by metes. _ 
- and bounds, with reference ‘to. artificial monuments or. natural’ objects, being. 
given, as well as an. approximate description ae section, = onenip) and Tange. 
as it will appear when surveyed. ; a 
4 ‘Extract from. fa act of. Congress. appr oved. cnet 8, “4gg7 + Pek eee he 
“Sec. 5. * * * And -if any conveyance should be made of the lands set 
“apart and. allotted. as. herein provided, or any contract made touching: the Same, | 


- before. the expiration of the time above mentioned. (twenty- -five years or longer, Po eke 
_. in the discretion of. the President), such conveyance or. contract. shall be abso. a tel 
| lutely null and void.” _ : ek 


| Bxtract. from the act of Congress dparoved Jw une » 25, 4910: : bs 
“Sue, 5. ‘That it’ shall be unlawful for any. person. to. Andie? any. iniaian is | 
execute” any contract, ‘deed, mortgage, or other instrument. pur porting: to convey. 


any land.or any interest therein held. by. the United ‘States | in trust for such 


‘Indian, or to: offer any such contract, deed, mortgage, or. other instrument for 


record in the office of any: recorder of deeds. Any: person violating this pro- _ 


. vision shall be. deemed euilty- of a misdemeanor, ‘and upon conviction shall be - 
punished by a fine. not exceeding five hundred. dollars. for the first offense, and 
if convicted for. a second offense may be ‘punished by: a fine. not exceeding five — 
. hundred dollars or imprisonment not. exceeding one year, or by. both’ such fine » 


and imprisonment,: in. the. discr etion of. the. court: ‘Provided, That this. section i 


. shall not apply | to yay. lease or other contract authorized by law to be made.” 


ROSE ‘MILLER. 


“Decided Aprit 16, 1918, 


Apnrrron an finrky Unpen, THE First PROVISO TO. / Snorion’ 3 or THE ‘Spock Re 


- RAISING Act. | | : : 
Ole seeking. to ‘make an: additional iT cntey ‘qndér the first proviso ‘ section 3 *oG 
of the act of. December: 29, 1916° (39 Stat., -862),. must have completed: the . 


- term of. residence required on his original entry, or will have completed: it. SE 2. oe 
within six” “Inonths. from the date of the. filing of his. application ; anda 


| statement, under oath, showing this, should be filed with pas Bpplicaliou: 
Fie se. Voeursanc, First Assistant Secretary: ee 2 ge PZ gal de 
Rose Miller has appealed. from the deacon of the Commissioner 


of the General Land Office, rendered. December 1, 1917, in the above- 


entitled case, rejecting homestead. application 025669, filed February 
_ 9, 1917, under the act of December 29,.1916° (39 Stat., 862), for the 


Ww.4 Sec. 32, T. 144 N,, -R. 101 W., 5th P. M., ,. Dickinson; North 


. ‘Dakota, land district, as additional to her unperfected | homestead, 
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“e entry 025000, made November 13, 1916, for the S. + See. 84, i 144 N,, e ¢ - 
OR 102 W.., bth P. M. | se 
It appenns that the land acpi for is not re to the ‘tract % 


‘Gu, in appellant’s original entry. The entry not having been 


made until November 13, 1916, and residence on the land having been 


_. thereafter. established, | oer of compliance with the. requirements 7 ee 
of. law as:to the. original entry can. not be submitted prior to the 
tea expiration of three years from date of establishment. of residence — 


~ there eupon. (See paragraph 1 of regulations, 41. L. D., 479.) 
The requirements as to residence contained in the pee of June 6, : 


“1919 (37 Stat., 123), and December. 29, 1916, supra, under the latter oe. 


, of which the additional’ application: was filed, are: identical. (See oe 
: paragraph 7 of regulations, 45 L. D., 628.) — : : 


In the first place, the tract applied for being ghesdttgentis to that _ | 


. originally entered, and proof not. having been submitted upon the 
latter, claimant’s right to make additional entry, if. any such right 


exists at this time, is governed by sections 2 and 3 of yg act of Decem- es 


- ber 29, 1916, SUPTA. ss 7 
‘The ‘proviso to section 9, of aid act nas shiek the, inane 
tor. additional entry and petition for designation of both: tracts _ 
involved were filed) limits the right to make an original or additional | 
entry for land which has not been designated as subject to entry, to 
persons who are ‘qualified to make the parecilar: form. of; “entry i 
‘applied for, - | | | 

The first. proviso to section 3 of the act nies the making of : an 
additional] entry of a tract, within a radius of twenty miles from the — 
original, “subject to the requirements of law as to residence and 
- improvements,” which, together with the. former entry, will not. 


: exceed 640 acres.. 


| Under the statutory. provisions oe ne to; it follows that tg 
unless one has fully complied with the requirements of law as to 


"residence in connection with the original entry, or may do so" within. -_ 

six months immediately subsequent to date of filing of the additional . 3 
— 7 application under. the Stock-raising act, he i is. not qualified to make 

an additional entry thereunder. | It eet be impossible in: the case — 


at bar for applicant to establish residence. upon the land additionally : 
applied for within six months immediately subsequent to the date — 


. of the filing of the application; and thereafter reside upon. and im- - 
~- prove the same. as required by the act. of. December 29, 1916, without. ee 


eee abandoning her original entry... The fact that, sea dedahie time may Z is 


elapse: before. the accompanying ‘petition for. designation - may be 


a acted upon, during which applicant may become poegeee OES: not it = 


os bi warrant: acceptance of the aoe 
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Iti Is, noaeeen! not: necessary ae fontal proof of compliance with | 


i ‘the law shall have first been submitted upon the original before the — _ 
 yight to apply for an additional entry under the act of December 29, 


~ 1916, supra, exists. It will suffice if the requirements of law as to 


the arainal shall have been actually complied with, or can be com- 


plied with within the six months from date of filing the additional. ae 


application. . ‘This liberal. construction placed upon the words con- — 
_ tained in section 2 of the act; “any: person qualified to make original 
or. additional entry,” is based upon: the well established principle 
‘that, within the six months immediately: following the date of allow- 


ance of the additional entry, said entry is not subj ect to contest for 
am failure to establish residence, and therefore, if within that: period of. | 
time claimant could show full compliance with the requirements of 


law in connection with the original entry, he or she could. very. prop- | 
_ erly, before the expiration of the six months, commence residence: on 
the land as required by the act of December 29,1916. _ 
To concur in the view advanced upon this. proceeding by. counsel | 
for appellant, that. the Department. has not the right to inquire into - 


_ the qualifications of an entryman. prior to the allowance of the appli- ee ae : 
-. cation, or during the pendency thereof while action is being taken — 


upon the. petition for designation, and. then only in the event that | 


adverse proceedings shall have been instituted against said entry by | a 


- an individual or the Government, as the case may be, would in effect. 


permit one to segregate: unappropriated public lands indefinitely - — 
_ without. assurance that he or -she would be qualified to make such © 
~ entry on the-date the land became subject thereto, and thus prevent 


the same from. being entered by a qualified applicant 5 in good faith, - 
~ without placing upon the: latter the inconvenience and expense of | 
— instituting contest proceedings against the entry of record. : Such a — 


tae construction would be contrary to public policy and the law. nt 
- It is therefore held that one seeking to make additional entry ee 


under section 8 of the act of. December 29, 1916, is a qualified entry- 


_ man, within the meaning of section 2 of aa ne only i in the event. 
: that he or she is qualified’ at the date of filing such application or: 


may become qualified within the six months immediately subsequent’ _ 
thereto, by comp! leting, within that time, the term of residence. re- — 
- quired by law in connection with the original entry, and a statement — 
- to that effect, under oath, should be filed, pigeernce with such addi- a 
‘tional application. — 
‘The decision appealed. froti 3 1s accordingly affirmed. 
| "487° —17—vor 46—24 a : 
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| "MARSHALL HUMPHREY. a 


| Decided Aprit 1, 1918. 


AsstenMENT or: » Recramarron Ewrey—PuncHasse ar Ju UDICIAL Sare—Lanp 
sae LATER ELIMINATED From ‘Progxct. 


A purehacdi at "sheriff's oe of. the land embraced in a Homectead: entes | 
. within a Reclamation project is an assignee of such entry under the act of 
' June 28, 1910: (36 Stat., 592), if otherwise qualified, as of the date of the 

- -gheriff’s sale, even though the. land be, eliminated from the. project prior 
to. delivery of: the sheriff’s deed. | | , 


VogEisane, First Assistant Secretary: 


Marshall Humphrey has appealed from a decision of the Commis Se 
sioner of the General Land Office, dated October 20, 1917, holding 


a final certificate for cancellation and an assignment andes the pro- — 
visions of the act of June 98, 1910 (36 Stat., 592), for rejection, as _ 


to the NW. i, Sec. 34, T. 1 N.., R2E, G. &S. RM, within the ae 


Phoenix, Arizona, land district. 

_~ A homestead entry. covering said land -was ce by Robert Rosser 
(who signs his name as Ross and Rosso, but who is generally known 
as Rosser), on June 28, 1909, who submitted final proof of comphance — 


with the ordinary provisions. of ‘the homestead law, which was. — 


accepted December. 9, 1912, subject. to the provisions of the Reclama-. 


tion act of June 17, 1902 (32 Stat., 388). The land was formerly. a 


within the Salt: River irrigation. project, but on December. 15, 1916, 


it was released from the provisions of the Reclamation act. Pending a 


this withdrawal, on March 10, 1915, Marshall Humphrey filed notice | 
‘of mortgage. interest in the land. ‘August 5, 1916, he: filed in the 
local office a sheriff’s certificate of sale on fececlosare executed July 


= 18, 1916, by the sheriff of Maricopa County, Arizona, certifying that: 


_ the lend embraced in. the entry had been sold at sheriff’s sale to the 
: mortgagee, “Marshall Humphr ey, subject. to redemption within six 
» months from date of sale. May 31, 1917, Humphrey filed a sheriff's 

deed, executed by said sheriff, conveying’the land to him.’ May 14, 


1917, the local officers issued iva Humphrey DN final certificate on. appli- | - : 


cation filed May 4, 1917." 
-In the decision: appealed from the Gc ae held that as the 


| nnd embraced in the entry was released from the provisions of the __ 


| Reclamation act ‘prior to the expiration of the time for redemption 


~ and prior to the execution of the sheriff’s deed, the provisions of the - 
act of June 23, 1910, authorizing the assignment of reclamation — 
-~ homestead entries, do not apply, and further held that the action of | 


‘the local. officers in issuing the final certificate to the. mortgagee- 


purchaser was erroneous ‘by reason of thle. fact that the assignment 


Tia had not been ae a him. 
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by The act’ of June 23, 1910, provides for. the apaient of Meme: i oe, | 
~ stead. entries: within a Reclamation project, and by its terms such 


_ assignees, upon submitting proof of the reclamation ofthe. lands © 
and: upon payment of the ‘charges apportioned against the same as. 


provided in the act of June 17; 1909, may receive from the United — 


; States a patent for the lands. - By. virtue of said act Humphrey, be- 
came the mortgagee-purchaser of the land under the sheriff’s sale, 


and a purchaser under such circumstance ‘has long been recognized — 7 


7 by the Department as an assignee under the terms of sald act. (See | 
General Reclamation circular, paragraphs 44. 45, 46, in 45. L. D.,, 


 p. 3896.) . ‘Humphrey complied. with all the poder a: of. the De-. _ 


partment. in the matter of filing proper notices, and has submitted. . 


upon this appeal sufficient showing as to his qualifications a as assignee, _ _ 


and the assignment to him is recognized and accepted. 

The mortgagee- -purchaser’ s rights, having accrued. while the land 
-was within a Reclamation withdrawal, were not affected or defeated 
by the release of the land from the withdrawal. ‘The legal title to 
the land vested in the mortgagee- -purchaser on the date of the sale 
of the land. to him by. the sheriff. As sald. in Murfree on ehent 


. section 712: | seis | 
The purchaser - of land at. sheriff's sale is ‘clothed with the ieee title fron <—% 


| ‘the: day of the sale. His’ deed whenever he subsequently ‘obtains it, relates. : 


. back to that and gives. him all the legal advantages that can be derived. i om | 
the transfer of the: title. cee & oe defeats. any ahr Gan conreranee or incum- 


‘brance that may -have been made by. the: debtor: * .* *,. The execution of- 
the sheriff’s deed is but the exercise of a bare power atsepanecied: with any 
estate in the land itself. - “(See also Cowles: y. Coffey, 88.N. C., 340.) | 
The fact that Rosser had the right, under: the Arizona statutes - 
(paragraph 1875, Civil Code of Arizona, 1918), to: redeem the prop- 


erty within six montis after. the date a the sale, would not change a 


this rule. All the right, title, interest; and:claim of Rosser i in and to 


the land, was acquired by Humphrey at and on the date of the sale, 


- subject only. to such right of redemption.. ‘The right of redemption, | 


~~. under the: statute, must be strictly confined ‘to those persons coming 


within its terms. It clearly should not. be urged by the Government. . 


3 to defeat rights acquired under one of its own statutes.” Especially | . 


_ is this true in view of the fact that the time within which redemp- 

. tion is allowed has long since expired. and all. parties who could have 
been. affected. have. acquiesced i in said sale. The sheriff’s deed, when 
. delivered, relating back to the date of the sale, vested Humphrey | 

_ with the complete legal title as of said date, and at that time the _ 
+. Jand was. within the Reclamation withdrawal. ‘Humphrey thereby | 


became substituted | te. and acquired all the right, title, interest,.and. - 


: claim: of Rosser to the land, and upon the release of the land from ae 


. : > the withdrawal he had the right to do what Rosser could: have done, : | 
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. namely, apply: for and receive a oa cantificate: upon a proper show- | | 
Ing of -his qualifications as provided by the regulations, | : 
The. decision appealed from 1 is reversed. . 


BAUER ve NUERNBERG, 
Decided Aprit 19, 1918. 


Contustep Ses ee SPECULATE Bweny—SuPFroIENcy « OF CHARGE 
IN ContTEst AFFIDAVIT. | : 7 S _ 
A charge in a contest affidavit that - the homestead entry | is , speculative is. 
- sufficient if therein it is. alleged that, prior ‘to entry, the entryman. offered 
‘to sell his relinguishment thereof, and that he afterwards sold the same. 
Case of Stubendordt v. Carpenter (32 L. ‘éD.: , 139), cited- and distinguished. | 


‘Hommsreap SETTLEMENT oN EINTERED Lanp~ParaMount Rice’ ON | CANCELLA- 
TION OF ENTRY. | 2 | 
- Homestead settlement ona tract. eodere by the entry of saottion confers no 
‘right while said entry remains of record, but on its relinquishment the ~ 
right of the settler attaches at once, and is perengane to.- -the ‘intervening 
. entry of a ‘third person. o : | 


HOMESTEAD SEPTLEMENT—RmEGULATIONS or May 22, 1914. 


“The regulations of May 22, 1914 (43 L. D., 254), are. without ‘apollention 
where land is restored to the public domain as. the result. of - a. 
ment under section 1 of the act of May 14,. 1880 (21 Stat. 140). . 

Cases of California and Oregon Land Co. v. Hulen and: Hunnicutt (46 L. D, . 

55), and Dowman v.: Moss ATE L. D.,. 526, and 176 U. &., 413), cited and 
distinguished. - , ; 


“Voerrsane, First Assistant eee 


~ On May 19, 1916,. Alexander Nuernberg. made iE auesiewal ee at 
the Minot, N oxth Dakota, land office, for the NE. 4 Sec. 8, T. 151 N.,. 
Rk 90 W., ‘bth P. M., agairist which, on June 18, 1916, Albert. Bauer ‘ 
filed contest affidavit, charging: a | ; 
“That. said homestead entry was not made in good faith : that ‘the same was 


| made for the purpose ‘of sale and: speculation. That before making: said entry . 
said entryman offered his relinquishment for-sale for $500.00 to me, and after 


making said entry offered same to. me for $500. 00, which offers were made in “ 


writing ; that on or about June 10th, 1916, said entryman closed a deal for sale 


of relinquishment to said land to John Berg for $550. 00; that said entryman has _. . 


made no improvements on said land himself, but I have broken up about thirty- - 
five acres. Said entry has been fraudulent and void from the beginning, and ° 
said entryman never at any time has. intended to comply with the homestead ac 


laws. 


The’ affidavit was soneanouatea: s ioe Reiswig and. G. W. or ‘i 


who swore that they had seen letters written by entryman offering 
to sell his. relinquishment, and. that they had been: on the land, and = 


of “same has no buildings.” 
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| A relinquishment of the entry and an apoio to make home- 
4 stead entry for the land were filed on J une 20, 1916, by John A. Berg, 
-and on. July 21, 1916, ‘Bauer applied. to make entry for the land, — 


. claiming a preference right under his. contest, which the local officers a * 


denied.. On July 28, 1916, Bauer’s application to contest was form- 


~ ally rejected as not stating a cause of action, and on August 8, 1916, Pe 
“he filed an “ amended affidavit of contest, ‘i ampltyine the original wae 


| 1917. 


| charge. 


By decision of Anal 2. 4917, is Cae of the General - 


Land Office held that the or iual application to contest was insuf-_ 
| ficient, in that the charges made did not constitute a cause for con- 

2 test.” Baher has appéaled. <3 | 
oie appears that Bere’ S application was, allowed on. “Februnsy B, 


~The eae is  maabls to agree fa the oie) ahiase affi- 


7, davit did not allege any facts in support of the charge that the entry - 


was. speculative, such charge being followed by an- allegation. that. 
both before and after making the entry, Nuernberg offered in writing | 


to sell his sre eae and that he did re) sell his pan , 


* ment to Berg. . 
The. local officers. in eine ch affidavit: ‘cited Stubendorde: o * 
Carpenter’ (32 L. D. , 189). In that case the entryman contracted - 
~ several months after making entry to sell his relinquishment, and the 
= Department. held that such contract was not in violation of the statute 
and: was not: ground for the cancellation of the: entry, if good faith | 


on the part of the entryman at the. time of making: his entry was vs 
apparent. In the present case it-was charged that both before and — 


after making the entry offers had been made to sell the relinquish- 


‘ment,. and proof of such charge would be sufficient to. warrant the 


conclusion that the entry was: made for speculative purposes.. 7 
Bauer alleges that he was a settler on the land at the date of the 
-yelinquishment of the entry. If such was the fact, Berg’s entry was - 


“made subject to such settlement right. Under the rule announced in — = 


| ‘Dowman v. Moss (19 L. D.,; 526), which has been affirmed by the 


. Supreme Court of the United. States (176 U. S., 418), if Bauer’s set- eo. | 
 tlement existed at the time. Nuernberg’s relinquishment was filed, it es 
attached at once and was not defeated by ae s application to make oe 


- homestead entry for the land. . 
Nothing said by. the: Deparutionk in the case of California’ and 
? Oregon Land Company v. Hulen and Hunnicutt (46 L. D. , 55) in 
any way. modified the rule announced in Dowman v. Moss. In the - 
_ former case the land was not subject to either settlement or entry — 
until an hour fixed. | Upon. presentation. of three applications for the 
oi land, in two of which - claims of prior settlements were alleged, ibs 
_ Was held that, the land not neving ps been monet ect to settlement. prior to 
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| the ae of ‘restoration, the settlements of Aalat a aiinients - 


_ could not have attached prior to the application of the land com- 
pany, which was presented prior to the restoration of the lind and 


became effective at the same instant that the séttlement rights at- - 


tached. The disposition of the case was wholly based upon the regu-. 


- lations of May 22, 1914 (48 L. D., 254), while i in the case at bar, as _ 


in all cases where land is restored to the public domain through re-.. 


: _linquishment of a preemption, homestead or. timber culture entry,. 
‘ - those regulations are without application, The relinquishment of 


ro Nuernberg became’ effective immediately upon being filed, under sec | 


tion 1 of the act of May 14, 1880 (21 Stat. , 140), as follows: 


“That when a preemption, homestead, or timber culture claimant shall file | a 
written relinquishment of his claim in the local land office, the land covered by 
such claim shall be held as open to settlement and entry without further’ achon 
on the part of the Commissioner of the General Land Office. . | 


In cases not controlled by regulations such as ‘ew on Mey 22, 


| 1914, supra, it has long been settled law in the Department that as 


: between a settler and a homestead applicant whose claims are simul- 
~ taneously initiated, the settler is recognized as having the superior 


right. See Box »v. Damen et al., 18 L. D., 1338; Sandsmark et ale vo + 


- Sovick, 28-L: D., 248; O’Hornett ‘oe Waugh: et oe , 28 L. D., 267. 
Accordingly the decision appealed from is reversed ‘and: the case : 

remanded. for appropriate. proceedings under the regulations of — 

— April 1,.1913 (42 L.-D., 71). If Berg applies for a hearing under ~ 

patacenh 3 thereof, testimony may be submitted on both questions—. 

. the truth of the contest a aes the claimed settlement of Bauer. © 


—— 


sare oF CALIFORNIA ET AL, 
| ‘Decided Aprit 22, 1918. 


Scrro01 Taipe = Tavinenrry SELEoTIon—RULE Or APPROXI ATION, a 
_ The rule of approximation is administrative mete: and will: not be applied 
_ to State school indemnity selections. a ‘. 


: ‘Voantsane, First Assistant Secretary: - _ 
> The Miller and Lux Company, Eanes of the State of California. : 
| sae appealed from the decision of the Commissioner of the General 


: Land Office, rendered August 24, 1917, holding for: cancellation the — | 


 State’s indemnity school land Selection for the NE. 4 SE. 4, Sec. 30,.. 
T. 19.8. R. 11 E., M. D. M. (40 acres), upon the ound ‘that: the 


2 celection is eavalid. because not supported by sufficient base. 


-Tt appears that on October 27, 1891, the State of California filed 

* ‘indemnity school land selection, R. and R. No. 4551, for the N:4.SE.4,° 
Sec. 30,T. 19 S., R. 11 B., M2 D. M. (80 aaa in Tieu of 80 acres of = 
alleged losses 1 in.seven school districts. | | | ca? 3x 
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On March 10, 1917, ie State: surveyor ¢ general of Galitorniay sepa- a3 oe 
rated the selected tract~into two forty-acre tr acts and redesignated’. — 


pase for the tracts ‘separately, which action. was approved as to the 
~ NW. 4 SE. + on the base designated therefor, but as to the NE. 4. 


SE. 4, “tha State Jand office records disclosed that the base designated. ; . 
included 11.86-acres of Sec. 16, T. 5.N., R. 18 W., S. B. M., which. did 
not exist, all of said section 16 having been sold by the State eee! i 


years ago. ~~ : 
Tt is pontended on. . behalf of the transféree, upon rele that thts ae 
is a case in which the rule of approximation should have. been ap- 
plied. There is no statutory authority for therule of approximation. : 

. It grew out of the fact that a literal execution of the law was im- 


| practicable without: frequent denial to entrymen | of part of their. — 
. entry right (81 L. D., 225).. They were in no position to ‘proffer 


-. additional area for the overplus, and failure to apply the rule in 


- such cases might have resulted in. impeding, if not defeating, the 


object of the law. This is not true as to-a State selection. 


_. In the case at bar the State of California disposed of part of the 
o base designated years ago, without doubt for. value received. It now 


owns no part of said section 16, of which 11.86 acres was. proffered 


~ as base. The remaining 28.14 acres can not be accepted in exchange a 


for a forty- -acre tract, under the rule of approximation, for the reason — 


~ that the State is In poten to proffer other base, so that an equal =. 


exchange may be — mney as: stated, might not be SO in the case . 
of an entry claimant. ‘3 , 
- The regulations of J une 28, 1910 (39 Li. D.; 39), shbelite that: 


All lists of indemnity school lands must be prepared so that each melected: a 


tract will correspond in area with the base tract, and separate - -base or bases 


_ . oust be. assigned to each smallest legal. subdivision of land selected. 


_ The decision of the Commissioner: was right, and is accordingly 7 
affirmed. ~The State will: be. allowed | thirty days from receipt of | 


— notice in which to supply a sufficient base for said. selection. Upon. 7 


failure to do SO. within the time specified, the selection. will be can-. 


ae celed and the. case: closed without further notice. 


_ 


STONE DENHAM. 
i, ‘Decided April 25, 1918, 


“Instructions, 


° : RepayEnt—Former ROU eg OF JUNE 6, 1912. 


Upon reclassification and reappraisal of former Indian lands, the cite , 
is entitled to repayment of the difference between the amount paid and the 


price. fixed by reappraisal, although during the pendency of his application - : 


for Teclassificdtion and reappraisal a Deane for the land has issued. 


3 . 
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se Voarrsane, First Uenetint Secretary: | | . 
I refer to your [Commissioner of the General Tana Office] « com- 


munication of April 15, 1918, nee instructions under the facts a. 7 


hereinafter set forth. 
| On May 20, 1910, Stone Denham ‘made. homestead entry, at the 
a Aberdeen, South: Dakota, land office,. for lots 1 and % and the S: 4 | 


. NE. £ See. 1, T. 13 N., R. 21 E., B. EL M. (159.91 acres),. Cheyenne 
| River Tndian, lands, under the act of May 29; 1908 (35 Stat., 460). © 
~ The said lands hal been classified as agricultural lands of the first 


~ class and appraised at $6.00 per acre: On May 14, 1917, Denham 


applied ‘for the reclassification and reappraisal of the lands, and on_ 


. January 19, 1918, the Department. approved a reconimendation by 


the Office of jadi Affairs that said lots 1 and 2 be classified as, . 
grazing land at $2:50 per- acre and that the eee of the S35 
NE. 4 be reduced to $4.50 per acre. | 7 

Commutation proof was submitted on said. entry, and eee pay- 

ment for the Jarid at $6.00 per acre, together with interest on the ~ 

; deferred payments, final certificate issued May « 31, 1917, followed by 

. patent.on October 10,1917, | | | 
You submitted two questions: | | 

| ‘4. Are the reclassification and ‘Yyeappraisal effective inanimien as the lands 

: «were patented at the time the reclassification and reappraisal were approved. 

2. Is the entr yman entitled to have. his entry adjusted. to the reappraisement 


and to receive payment. of- moneys paid by him in eXCeSs | thereof, including _ _ 


sums. paid as interest on. the annual installments in excess of the amounts | 
~ .-which would have: been required. had ne interest been bere at the. Teap- 
| praised. price.. . ve. f . 
. ~ Action on Denham’ S petition, which. was authorized by the act t of | 

| June 6, 1912 (37 Stat., 125), was not taken within the lifetime of 
his. sary. but the reclassification and reappraisal. were in effect an — 
admission that the prior classification and appraisal were errol.eous. 


2 There is nothing in the act. which requires or even authorizes the _ 
i Department to withhold from Denham the benefits of the reclassifi- ~ _ 


cation, and in my opinion the fact that patent has issued (the reclassi- - 
fication having been applied for prior to the issuance of final certifi- 


cate) does not warrant, the withholding of the amounts paid by him ae 


in-excess of the price fixed in the reappraisal. 
Accordingly, both your questions are answered in the affirmative 
vay truly yours, : ee | 
Si T. Voduraine, ; 
First Assistant Secretary. _ 


46.1 Pe “ DROISIONS RELATING TO THE PUBLIC LANDS. ‘ BTS 
-crTy, AND COUNTY OF SAN FRANCISCO. 


- Decided Aprit a7, 1918, 


| Riou or. Wav FOR Rusmvors Sire—Acr (OF - Dacener 19, 1918 —Smarvtony 7 
. CONSTRUCTION, 3 

AN. amendment of its map. to inelude additional inde necessary for the ae . 
> tion of its. water. ‘supply, is. such a change of: location as may be made by - 


the: City and County of San Francisco, California, at any time prior to the. | - 


. completion of the work, under -the first proviso to section. 2 of the. Act of 
December 19, 1918 . (38 Stat., (242). : . z | : 


a Voqersane, First Assistant Seoretary? 


This is an “appeal by the City and County of San Hraacises: foal 2 


- the decision of the Commissioner of the General Land Office, dated — : 


December 14, 1917, rejecting its application, filed on ‘November 193... 
1917, under the act of December 19, 1913 (88 Stat., 242), for 386. 81 a. 
acres of Jand surrounding the Priest Regulating. Reservoir, and — 


~~ situate in Secs. 80 and 31, ls 1 S., R. ‘16 E., ce D. M. , Sacramento, 


eealas land district. . | 

~ The lands applied for: were: withdrawn cae the. act tof December 
19, 1918, supra, and the. act of June 25, 1910 (86 Stat., 847), by. 
Executive order of January 31, 1914, ‘and: were restored ie entry by 
Executive order of October 13, 1917. The matter has been. ery | 
argued before the Department. cies | 

On June 22, 1916, the Department apetoved” the pplcaeins and 7 
map of the Ga and county of San Francisco for the Priest Regulat- 
ing Reservoir site and for certain lands adjacent thereto and neces-. 
sary to the. protection of the water of said reservoir from contamina- 
tion. The. reservoir. site. embraced. an area of. 46. 65. acres and the - | 


: adj acent protective area, 141.12 acres. 


~~ Section 1 -of the act of December 19, 1913, suprn, granted to the a 
city and county of San Francisco certain mole of way _ 


Ge together. with such lands. in the Hetch Hetchy Valley and Lake Eleanor Basin a 


- within the’ Yosemite National Park, and the Cherry. Valley within the Stanislaus Ee 


. National Forest, irrespective of the width or. extent of said lands, as may be- 
- determined by: the. Secretary of the Interior to be actually necessary for surface 


or ‘underground reservoirs, -diverting and storage dams; together with such > 
lands: as the Secretary of the Interior may’ determine to be actually necessary 
for power houses, and: all. other structures or buildings necessary or properly — 


. ineident to the construction, operation, and maintenance of said. water-power) 


‘and electric plants, telephone and telegraph lines, and such means of qocome:: 7 
tion, transportation, and communication. as. may be established. 


The application under consideration is based upon the fact. that 


oe ees and control of the land applied for. by the City and A 


County of San Francisco are necessary for the. ‘protection of its pro- 


. ae posed | water supply from contamination ° as it a ‘through. the. 
oe Priest Regulating Reservoir. 
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| Sestiont 2 of the said act of December 19, 1918, provides in oh. 
as follows: 


~ That within three years after fhe: HaRRawe: of this Act said Popes shall ‘file 
with the registers of the United states land offices, in the districts where said | 


rights: of way or lands are located, a map or, maps showing the boundaries, 


locations, and extent. of said proposed rights of way and lands required for 


a the purposes stated.in section one of this Act; but no permanent construction | 
- work shall ‘be commenced on said land until such map or maps shall have been 


filed as herein provided and approved by the Secretary of the Interior: Pro- 
vided, however, That any changes of location of any of said rights of way or 
lands may be made by said grantee before the final completion of any of said 
work permitted in.section' one hereof, by filing such additional map or maps 
as may be necessary to show such changes of location, said additional map. or 
“maps to be filed in the same manner as the original map or.maps; but no change | 
of location shall become valid until approved by the Secretary of the Interior, 
and. the approval by the Secretary of the Interior of said map or maps showing 
changes of location of said rights of way or lands: shall operate as an abandon- 
ment by the city and county of, San Francisco to the extent of such change or - 
changes of any of. the rights. of way or. ‘lands: indicated on the original map: ° 
And provided. further, That any rights inuring to the grantee under this Act’ 
shall, on the approval. of the map or maps referred to herein by the Secretary 
of the Interior, relate back to the date of the filing of said map or maps with 
the register of the United States Land Office as provided herein, or to the date 
of the filing of such maps. as they may ‘be copies of as provided. for. herein. 


In the decision. appealed from the Commissioner of the General 
Land Office held, in substance, that any application for a change of 


~ Jocation must have been filed within three years: from the date of the ci 


: passage of the act of December 19, 1913; that such is the ‘effect of 
that Executive order of restoration, dated October 13, 1917, and that. 
the application presented was not Ee a change of ioacn but an’ 
_ original appucenon for an additional area and, therefore, filed out 

oftime. __ i 

The project of the City Sad County of cen FE rancisco contemplates’ 7 

a large reservoir above Priest Regulating Reservoir, the water to be 

transmitted to the latter by means of an underground: aqueduct. At. 


the Priest Regulating Reservoir the water is to be-dropped toa power ee 


house below, the generation of hydro-electric power being required 

of the city mide section 9 of the act of December 19, 1918. The > 
Priest Regulating Reservoir is necessary to the proper regulation _ 
of the flow of water in connection with the hydro- electric develop- 


ment. Here is the only point at which the’ water is exposed:ta the" ~ 


air, and it is therefore necessary, since it is to be used for domestic 

purposes, that.it be protected from contamination. The original 
; application and | maps embraced what. was then thought to be the _ 
_ area which drains into the regulating reservoir. Surveys have shown _ 

that the area LOW Boigu for 1 is within its watershed. | 
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This preiect of the City and County. of San Francisco i is an enor- _ 


| : mous. undertaking, requiring a huge expenditure of money. ‘over a 
considerable period. Under such circumstances, it is obvious that all. 


a: contingencies can not-be foreseen and that changes of. plan will: be- 


- come-necessary as the work progresses. That this would be the case _ 

was recognized in section 2 of the granting | act, as above ‘quoted. oe 
‘That section required. the filing of maps for rights of way.and lands — 
desired by the city and county within. three years from its date, | 


but permitted changes of location at any time before the final comple- -_ 
-tion of the work.. Ifthe present application be for. change of loca- 
' tion, it was filed in time, and tae. Commissioner’ S- ruling i in 2 re- 


gard was erroneous.. 3 as 
In recommending ‘to the President. it signing DSi the Pestoes on! ; 


a ier of October 13, 1917, this fo sge aca Bears in ls: aoe of . 


October 11,1917; me te a ae 


“Aside. from the lands appropriated. by the city and Suits: the ithden ge : 
lands are no longer. subject. to appropriation by. the. city and county’ inasmuch 
as. the time for so doing. under the granting act expired. December 19, last. . 
I. recommend, therefore, ‘that you- sign the inclosed: order. an eA : 

The language quoted refers to the first part ‘of Sentianl 2 sa ‘ties 
act of December 19, 1918, and has no relation to changes of loca-_ 
tion which are ‘perthissible under the first. proviso of that section. 

The: determination of. the question presented by the appeal of the - 
City and County of San Francisco rests upon the definition to be. 
' given to the word * ‘change ” in the first proviso to section 2 of ‘said 
act. A change as to an-application for a right of way or lands may, | 
of course, be total or partial, or may involve an increase or diminu- 
tion of area. The scope and meaning of the word, in this statute, 
should be -so determined as to advance, not distant the main pur- 
pose of the act, namely, the securing of an. penne supply of pure 


_ water to the City and County of San Francisco. ‘The grant covered = 
all. lands within the territory. specified, irrespective: of. width or. 7 4 
length, as might be determined by this Department to be : necessary or. 

~ properly incident to: the accomplishment of that purpose. ‘While 


- the act required the City and County of San Francisco, within 


"three years from ‘the date of its passage, to file its application. and = 
> maps “showing the. boundaries, locations, and-extent of said. pro-. 
- posed rights. of way and Jands; ” the proviso under consideration — 
~-makes.it perfectly clear that its rights are fixed, not by such prelimi-_ 


nary application and maps, but by this Department, in the. light 2 
of the situation as it shall be revealed. at any time “ ‘before the final 


a | completion of any of said work.” -It is now shown that the preser- ma 


vation of: the. Priest. Regulating Reservoir site from pollution re- : 


o %, quires: amendment. of the appleataon. and a heretofore filed to. _ o. 
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include the. additional land suet The grant made by the statute = 


_ attaches upon this adjudication by the Department, unless its hands 
are tied by an interpretation of the word “ change” which. would 
defeat the purpose of the grant, though | another meaning of that 


ae term, in harmony with such purpose,’ is available. “Change” of 


filing, location, or entry is not a new-expression in public land. legis- : 


7 ‘lation, but is-found-in the act of February 24, 1909 (35 Stat., 645), 


and several older acts relating to the same ‘subject, wherein it had. 


-. been held to mean “amend or alter,” in whole or in part; and while 
'- amendinent under. most public land laws has been limited. to the 


i area originally entered, that rule has been due to the fact that. the 


area entered fixed the right, whereas here the area needed determines ._ 


the ‘grant. The City and County of San Francisco is not required, 7 
under any fair construction of the proviso, to relinquish any part 
of the lands originally applied for'in order to avail itself of- the ~ 
right conferred by. that proviso, except to oS extent that such lands 
are:not necessary to-the-project.. | 
‘The decision appealed from is, - accordingly, seve reed ‘and the 
7 record returned for ee ole action ‘in eee herewith,. | 


es 8g 


———— 


7 | “LANDS WITHIN FORMER FORT PECK INDIAN RESERVATION 
| a _ Ivsravcrions.. 


 DErarroenr OF THE INTERIOR, a 
ano: Genera Lanp Gnnca, | 
_ | _— wm cores dD, Cs aed 4, oa 
Recreree 4 AND Rec 5 re 2 eee ere 
* Giascow, Monae 


oD arn-i in receipt of your letter Antad. March 2 rae 1918, in Scie you , = 


~ ask to be advised as’to the withdrawal, for the purpose of sale, of ~~ 
lands within the former Fort Peck. Indian Reservation, Montana. = 
Section 11 of.the act of bieaes 30, 1908 ase Stat. aie ends as fol- = 
lows: a | | | } ie 
‘That ‘all lands hereby opened: to ‘setéleniént remaining undisposed of at the 


; >. end of five years from the date of President’s proclamation to entry shall be sold — | 
- to the highest bidder for cash at not less than one dollar and twenty-five cents © 


per. acre, ‘under regulations to. be prescribed . by. the Secretary of the. Interi ior; 
and any lands. remaining unsold: ten- years. after said lands shall have been | 


— - opened to entry shall be sold:to the highest bidder for. -eash, without regard to 


the minimum limit above stated: Provided, That. not. more. y than six hundred 
and forty acres shall be sold to. aly one person or company. | . 


‘Lands within. the reservation became subject to. settlement sad en-. 


voy: as presstibed by, eee dated. July 29, 1918, March 21, 7 f ae 
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ae 1917 Apel 28, 1917, and March 14, 1918. Nonmineral gas oleh bee ie 


~ came subject to settlement under the first proclamation will be auto- | a . 
-mnatically withdrawn from disposition under the homestead and desert. 


land laws, for the purpose. of sale, on July 95, 1918, if then.undis- — 


posed of. The mineral or coal lands which became subject to dispo- 
: - sition with. a reservation of the coal deposits under the later proclama- a 
tions, will remain. subject. to entry for the full period of ‘five years et 
- from the date of the proclamation under which they were opened. If. . 
~ undisposed of at that time, they will then automatically be withdrawn a 
from, disposition under the homestead and desert: land laws, for the an 


| tS of sale.. 


Homestead and dames land ence: may ba: allowed after J aly: 25 - 
1918, for nonmineral lands on. me: reservation 1 under. we pollomns S 


: circumstances: 


(A) A settler on the lands: may aie entry: after one 28, 1918, if = 


he made settlement within three months prior to that time, and pre- 
- sents a proper application. to. enter within tne: tnres months allowed | 
for that purpose. ie 
_ (B) Lands. which on. J uly 25, 1918, are Sisbeneeda ima naitestead | 
_ or desert land entry may be: reentered if such entry is canceled on con- oe 
test, relinquishment or otherwise. ag 
( C) Lands which on July 25, 1918, are ‘embraced i ina _ prior with- 
drawal may be entered if such prior withdrawal i is revoked: 
Section 9 of the act of Coneres eiziaties d August di 1914 ss 38 Stat, 
693), provides: . | 
_. That the Secretary of: the Interior. is s hereby authorized to imake allotments ! in. 
accordance with the provisions of the Act of May thirtieth, nineteen hundred ~ 
and eight (Thirty-fifth Statutes, page five. hundred and fifty-eight) to children . 
on.the Fort Peck Reservation who have not received, but who are entitled to, 


' allotments as long as. any of the surplus lands” within said Reservation remain — | 
undisposed of, such. allotments to be made under such: rules and Feeula woes as” 


i ‘the Secretary of the Interior may prescribe. | 
- The section last cited will permit. allotments ee Indians to be made: ae 
on the lands withdrawn from disposition. under the homestead and. - 
" desert land laws, for the purpose of sale, until such time as the sale j Ig ..° 9 


directed ey the Secretary of the Interior. . a 

| ‘Cuay Tigiwin:. 
: | Commissioner. 
"Approved: —- es 
“ALEXANDER T’. Voorisane, ° 


First Assistant ery: 
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2 Ruorsrens 4 AND > Recarvers, 


| CITIZENSHIP PAPERS—ACCEPTANCE AND RETURN. 


_Insreverions. 


‘[Gireular No. 890.1 


| Dapanraene ¢ OF THE 2 INTERIOR, - tat ot 
: Grenrran. Lanp. Orrice, * 
Washington, db. C., Ma ey ss 1918, 


.Unrrep Srarss ery Orrrcss: | | 
- The following instructions will, ster J uly 1, 1918, govern - in 
the matter of accepting evidence regarding citizenship j in ‘public land 
_cases.and of returning citizenship papers to the parties: 


1. As stated in the instructions of February 20, 1918, ‘Chcdine. No. 7 


589 [see.page 297], you will not accept as showing an applicant's : 
status, evidence of a declaration of intention to become a, citizen exe- 


cuted more than seven years before the date of the filing; unless it be " 
shown that*there is pending a petition for naturalization pursuant ~~ 


thereto, filed within seven years after the date of the declaration. 
9. You will not accept as evidence of.a party’s status, a triplicate 
_ declaration of intention to become a citizen of the United States. or. 
an original certificate of naturalization issued since September 26, 
1906; but: if such. evidence. be offered, you will return it to, the party 


7 and will allow him 30 days. after notice ‘within: which to furnish a 


certified copy of the paper made by the clerk of the court: whence it. 
issued, on the form prescribed by the. Bureau of Naturalization. An 
original paper issued:on or before the date mentioned, or a, certified , 
_ copy thereof, will be received as heretofore. = 7 | 
8. Where a party states his status as to. “citinenshiti ad oe to 7 


evidence thereof already on file i in the General Land Office you will 7 ee 
accept this as sufficient, provided he furnishes such data as. will. serve | 
to identify the application or entry with which the paper is alleged ee 


to have been filed. 
4, No triplicate declaration of intention, or original caltincis of . 
naturalization issued since September 26, 1908, will. hereafter be re- 

- turned by this office to the party, or to any person applying therefor | 


on his behalf. He must file application therefor with the clerk of 


the court named in the. document, inaking arrangement with said offi- — 
_ cial to supply a certified copy, foe the files of this office, and furnish- — 
ing a description of the land involved or such. other data as will 
enable this office to identify the case in which the paper was filed. 


The clerk will thereupon forward the request. for its return. (as well | - 7 


as said copy) to the.Bureau of Naturalization, Department of Labor, 


and the document will be returned through the same channel, a fa- 


vorable recommendation be made by that bureau. 
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7 If the qealaenion: of tention’ or certificate was 5 filed with an 7 : — 
~—? ptanon which has: been rejected, this office will return the docu-. 


2 ment. direct to the applicant. on his personal request therefor. . | 
Bs, Request for the return of a certificate of naturalization issued 


_ prior to September 27, 1906, should be sent to this office direct and the ; “3 
_ paper will be returned; provided it be clearly shown that the person 


applying therefor is the proper person to receive the paper. Tripli- — 
cate declarations of intention as well as copies of declarations, more | 
_. than seven-years old, are of no: value to the pee and will be re- 
| eau In. the files of this office. | | : 
Cuay eee 
Commissioner. a 
Cen s . Se | 
ALEXANDER T, Vocrrsane, 
First Assistant Secretary. 


. ‘SOLDIERS’ 2 AND SAILORS’ CIVIL. RELIEF ACT—RIGHTS IN CON. 
| | NECTION WITH PUBLIC LANDS. igs? 


| [Cireular No. 600. a 


Department OF THE InTERIOR, 
~GeneraL LAND Orrice, 
| | Washington, DC, M oy 16, 1918. 
Ruarsrms AND Recervans, 
-Unrrep States Lanp Orrrozs: es a 3 

- Seetion 501 of the act of March 8, 1918 (Public No. 108), known 

- as the Soldiers’ and Sailors’: Civil: Relief Act, provides: | 

- «That no right to any public lands initiated or acquired prior to 
entering military service by. any person under the homestead laws, 

the desert-land laws, the mining-land laws, or any other laws of the 7 


United States, shall be forfeited or prejudiced by reason of his — | | . 
absence from such land,.or of his failure to perform any work or ~~ 


make any improvements thereon, or to do any other act required by 
-any such law during: the period: of such service. | Nothing in this 


section contained shall be construed to deprive a ‘person in military 
-. service or his heirs or devisees, of any benefits to. which he or they . 


may be entitled under the act entitled ‘An act for the relief of home- 
stead entrymen or settlers who enter the military or naval service of 
the ‘United. States in time of war,’ approved July twenty- -eighth, 
- nineteen hundred and seventeen ; the act entitled ‘An act for the | 
: ‘protection of desert-land entrymen who-enter the military. or naval © 


service of the United’ States i in time of war, approved August seventh,  __ 
: “nineteen hundred and. seventeen ; the act entitled ‘An act. to provide ne 


ae ® 1 See: page | 348, 


er 
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further fon the national security and defénse by. Aenlatny agricul- 
ture and facilitating the distribution of agricultural products, Pap. 
proved August tenth, nineteen hundred and ‘seventeen; the joint 
resolution ‘To relieve the owners of mining claims who have been 
mustered into the military or naval service of the United States as 
_ Officers or enlisted men from performing assessment work during the 
_ term of such service,’ approved July seventeenth, nineteen hundred te 
' ‘and seventeen; or any other act or resolution of Congress: Provided, - 
That nothing i in this section contained shall be construed to limit or — 
affect the right of a person in the military service to take any action. 
during his termi of service that may be authorized by law, or the — 
- regulations of the Interior Department thereunder, for the perfec- a 
tion, defense, or further assertion of rights initiated prior to the date. 
of entering military service, and it’ shall be lawful for any person 
while in military service to make any affidavit or submit any proof 
~~ that may be required by law, or the practice of the General Land | 
Office in connection with the entry, perfection, defense, or further, 
assertion of any rights initiated prior to entering military service, 


before the officer in immediate command and ‘holding a commission 
in the branch of the service in which the party is engaged, which 


-- affidavits shall be as binding in law and with like penalties as 1f taken 
_ before the register of the United States Land Office.” 


9. You will observe that the purpose of said section is generally to 


| enlarge, but ; in no respect to limit, the benefits conferred upon persons 
in the military or naval service in connection with public-land claims _ 


by the acts and resolution therein mentioned, or any other act or - 


_ resolution of Congréss. No attempt will be made to issue. detailed - 
instructions to. govern the many situations which will arise under 


the. several public- -land laws and this act; though it may be said that 
the general purpose of the act is to relieve claimants, under the condi- 


tions stated, from the penalty of. forfeiture on ie ground of their’ 
failure to do any act required, by the law. ‘under which their claims | 
-are-made during the period. of their military service. The Depart- 


ment has already had occasion to hold that the act has effect to sus- 


| pend. payments by those in the military or naval service in connection __ 
_ . with homestead entries for ceded Indian Jands, and for lands within — ne 
reclamation projects. : | 


3. With respect to payments on ‘sacs aie for ceded Than “ 


| lands, by the instructions of November 20, 1917 (Circular No, 574), 
you were advised that where a person entered land formerly em--’ 


braced in an Indian reservation for which payment of a certain price 


: per acre for the benefit of the Indians was required, and thereafter _ 
- entered the military or naval service of. the United States, the entry | 
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~ would: not es | on account of the failure of the soldier or — a 


sailor to make payment of any amounts falling due during the term 


of his enlistment, but such entry would be held suspended, pending _ 
consideration by Conzres of legislation. designed to extend the time . 
. for such payments during: the period of military service or the 


7 existing war. As said act of March 8, 1918, operates to grant such 


extension, no entries will be. eaneelbd: upon the ground indicated  _ 


~ until the expiration of six months aftér the end of the war and after 
the discharge of the entryman ‘from the service, unless such dis- 


charge shall have occurred at an earlier date, in which case- sald «: .” 


_ six-month period will begin to run from the time of his: ‘discharge. _ 
4, In cases where the entryman | has filed notice of his entrance into — 


~~ the military or naval service, as permitted by paragraph 8 of the cir-_ cs 
cular of instructions of August 22, 1917, issued under the. act of  - 


July 28, 1917, you will nevertheless. call-upon him for the payment — 


when ue but will in your notice inform him that he is entitled to 


the benefits of said: act of March 8, 1918, and need not make such 
payment while in the service unless he wishes todo so. In all cases 
where there is response by him or on his behalf that he has. entered — 
the. military or naval. service, you will forward. the ‘papers to this 


E - office with your report. 


5. The same. procedure should be “‘oulawed. in - connection with 
payments zee under other: classes of entries. a 
7 | Ciar TALLMAN, 
& Commissioner. 
_ Approved: | | 
AUBxANDER T, Voorrsane, as 
Parst Assistant. Seoretary. 


SARAH E. LEWELLEN. 
"eg cee Decided May 20, i918. 


ce RECLAMATION FARM Uni7s—Bxcrtanan—Conprrions- oF Assia mmNT, 


Where, prior ‘to. an. _exchange of. reclamation farm units under the act ‘of 2 3 


‘March: 4, 1915 (38° Stat., 1215), the: entryman has, in connection with. the 


| original unit, fulfilled the ordinary homéstead requir ements and. submitted e 


: proper proof thereof, ‘the lieu farm unit may be assigned, ‘under the act of. 


ne June. 23, 1910: (36. Stat, 592), subject to compliance with. the requirements. - i. 


neg of the Reclamation. law. as to payment, reclamation: and cultivation. 


i - Vosssawe, Pirst ‘Assistant Secretary: 


7 ~ April 23, 1908, Sarah E. Lewellen cae Homeciaad cia, O1116 £08. : ; ee ~_ 
- lots 2, 3. and 4, Seu. 18, T. 48.N.,.R. 9 W., N. M. P.M, 150. 19. acres, — ead 
| Montrose, Colorado, land: district... The land involved i is in Seg Un- = 


| 987° —1T—v0r 46-25, 


—_ 
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| eiaroal es Valley sselanGon project, and such entry was nade sub- | 
ject. to the provisions of the Reclamation act of June 17, 1902 (32 2 
-Stat., 388). October 18, 1913, the Commissioner of the General Land — 
Office: accepted the entrywoman’ s final proof of compliance, in con- 


nection with her entry, with the ied provisions of the Home- me 


2 stead law. 
October 29, 1918, the entrywoman filed j in the ioeal te onic 


| application 097 29: i exchange farm units under the provisions of the ~ 


act of March 4, 1915 (38 Stat., 1215), for ‘unit “H,” or the E. 4 
SW. 4, ‘See. 82,.'T. 51. N., R. 11 W., N. M: P. M., within the same 
reclamation project. and fad aistrick, This aoc lies den. upon. PEODSE 
showing therefor, was allowed December 1, 4915... 3 ; 

‘May 19, 1917, there was filed in the Tees! land office a deed, exe- 
cuted by Sirah E.. Lewellen, conveying the land embraced in her 
entry, now ‘unit “H,” to Marguerite Katherine Moynihan, an affi- 
davit of assignor executed by Lewellen, ‘and affidavit of assignee exe- 
_euted by Moynihan; also an affidavit of assignee executed by John A. 
Spring, and. affidavit of assignor by Moynihan, and a deed executed 
by Moynihan, conveying the land involved to John A. Sprin g. Such. 
instruments were intended to be an assignment of the Sony: Gowen x 
‘a mesne assignee, to John A. Spring. _ : | 

January, 29, 1918, the Commissioner of the General Land Office. x re- 

jected such assignments as follows: | | 


 'The- Act of ‘March 4, 1915, authorizing: the exchange of farm units eda % 


“that such entrymen shall be given credit on the new entry for the-time of bona — 
fide residence maintained on the original entry,” but-does not provide that the 
-entrymen shall be given eredit for the. cultivation and improvements of the — 
original entry. The. entrywoman Lewellen will, therefore, be required to culti- 
vate and improve the land embraced in H. E. 09729 for a period of three years 
from the date of. making. entry and will then be required to. submit the final - 

proof in connection therewith. The Act of June 28, 1910" (36 Stat., 592), pro- 2 


re 7 vides that assignments of reclamation homestead entries may be nde: by entry- . 


men after filing with the Commissioner of the Gener al Land Office satisfactory 
proof of residence, improvement and cultivation for the time required by law. 
As the entrywoman in this case has not submitted. final: proof in connection with 
the entry, there is no author ity of law wher eby it may be assigned and the at-- 
- tempted assignments: are hereby held for rejection, subject to the ARE RCEY, a 


| ¢ | right to appeal within 30 days from’ notice hereof. 


From this decision appeal has been taken i he nes | 
_ The record has been examined in connection with the law appli- a 
~ cable thereto and the Department i is-unable to. concur in the conclusion _ 
reached by the Commissioner. The act of March 4, 1915 (38 Stat., 


1915); under which the exchange of lands made i this case was -— 


i approved, reads as follows: 


| That any person who has made homestead entry under the ‘Act of i une seven. 
teenth, nineteen hundred and two (Thirty-second Statutes at Large, page ‘three 


é ee and eee for land believed to be ii ase of jerteaion: 


~. ment. - 
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‘which at the time of said efitky was withdrawn for any contemplated irrigation . 
| project, may. relinquish the same, provided that it has since been. determined. 
that the land. embraced in such entry or all thereof in excess of twenty acres ig _ 


not or. will not be irrigable under the project, and in lieu thereof may. select, oe 
and make. entry for any farm unit included within such irrigation project as 


. finally established, notwithstanding ‘the provisions of section five of the Act. of - 


7 June twenty-fifth, nineteen hundred and ten, entitled “An Act to authorize-ad- — 


vances to the reclamation fund, ” and so. forth, and acts amendatory thereof : oe 
Provided, That such entrymen shall be given credit. on the new entry for: ag 
time of bona fide residence maintained on the original entry. A. 


‘The act. of J une: 23, 1910 (36. Stat, ms under which assignment 
: is made, provides as. follows: a | ar 
That from. and after the filing with the Gerniiesionah: of ane Ganev’ Land. : 
Office of satisfactory proof of residence, improvement, and cultivation. for: the 


five years required by law, persons who have, or shall make, homestead. entries 
within reclamation projects under the provisions of the Act of June seventeenth : 


. nineteen hundred. and. two, may assign: such entries, or any part: thereof, to” | 


- other persons, and such assignees, upon submitting proof. of the reclamation of | 

. _ the lands and ‘upon. payment of the charges apportioned against the same as 

provided in. the said Act of June seventeenth, nineteen. hundred. and. two, may 

receive from the United. States a patent for the. lands :. Provided, That. all: as- ~ 

. Signments made ‘under the provisions of this act. shall be subject to the limita- 
tions, charges, terms, and conditions of the reclamation Act.. — | 


It appears. from. the record. that the entry woman complied with | 


. the requirements of the Homestead law as to her original entry and - 


submitted proof thereof.. The Commissioner’s decision finds this 
proof to have been satisfactory, but holds that she is required: to cul- 
tivate and i improve the land: embraced. i in the lieu entry made under 
_ the act of March 4, 1918, supra, for a period of three years and’to ~ 
submit proof thereof. Further, that as no final proof had been sub-. 
mitted’ in connection wath, the | new ees, it. was nat monn eee to anal ; 


Tho ¢ eee of March 4, 1915, was. enol statute, ‘dations. to | 
| panes persons who fad ade homestead entries upon lands within 


reclamation projects believed to be ‘susceptible of irrigation, but — | 
_ subsequently. determined to be nonirrigable. ‘Such persons were 


given the privilege of surrendering the original entries and select- _ 
ing in lieu thereof any farm unit included within the irrigation : 

project as finally established, the. entryman in such case -to.be given | 
credit.“ on: the new entry for: the time. of bona fide residence. main- | 


=. tained on the original.’ ie | : ) ae 7 
In cases where full Sess — ve Howiectaat ie hed m6 oe a. 


ny had upon the original entry, entryman would, -of course, be. 


required to complete such compliance upon the new; but j in this case, _ : 


| ~ as already stated, full compliance had been had _ with’ the require- _ - 


‘i ments of the Homestead law. The only thing remaining to be done, _ 
in the view of the Department, in such ¢ a Case, Is compliance: with a 
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“tlie sequal of the. Reclamation law as..to irrigation, ane culti- : 


vation of one-half the irrigable atea of the new entry, and the pay- 
~ ment of all charges due in connection with the new entry. In other | 


: words, the status of such an. entryman with respect to the. new. entry 
is identical with the status existing under the original. _ Therefore, 


an such case as the one now before the Department, it is my opinion | - 


.. that neither. the entrywoman nor her successors in interest are re- 


quired to further. comply with the provisions, of the general home- 


stead laws upon the new entry; that such a claim is subject to assign-- 


ment under the act of June 23, 1910; supra, and that the. assignee 


-takes.the land subject to compliance with the requirements of the — : 


Reclamation law as to payment of charges and reclamation and culti- ; 


= vation of the area of the entry required by that law. 


- The decision appealed from is reversed and. the. case returned to 7 
- the General Land Office for action in accordance herewith. | | 


‘RELIEF OF DESERT- LAND ENTRYMEN, ACT OF MARCH 4, 1915, 
; . = AS AMENDED BY ACT OF MARCH ai, 1918. : | 


s Ixsmauonions, 
[Cire cular No. 602, ‘a 


| Derarrwcn OF THE ‘romans 
ie be -GenErAL LaNnp Orerce, 
| oa ‘Washington, D.C., May 22, 1918, - 

a RecrsteRs AND Rroervans, ar 2 > ae 
_. Unrrep States Lanp Orrices: Ae pe 
cn “Gade: the provisions of the act of March. aA, 1918 (Public No. 


* : 108), a copy.of which is appended, the relief provided. for in the last | 


_ three paragraphs of section 5 of the act of March 4, 1915 (38 Stat., 
1161), is. extended to. lawful desert- land entries initiated prior 6 | 
“March 4, 1915, provided they were pending on March 21, 1918; ‘and. . 
as to seaoned entries made prior to’ March 4, 1915, relief is author- ye 
ized where the transfer was made prior to March 21, 1918. te 
- “Except as herein modified the-regulations. set forth 3 in ‘paragraphs “ 
84 to 51 of Circular No. 474 (45 L. D. , 845) will be observed in acting — - 
on applicstions for relief presented pursuant to. this legislation. oes 
eee pe 
“Chax. avacaigs 
; Commissioner, ce. 
“Approved gs ? ets ie 
ALEXANDER d le VocEnsanc, ak: 
| | oe Assistant Seoretary. 


a . 
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"Public No. 108, Sixty-fitth Congress. Ets R. 175.1 


% ANA ACT To amend an Act entitled “An Act making epprobiiaGins oe scour deficienctés oe 


In appropriations for the fiscal year nineteen hundred and fifteen and for. prior yee - 
and for other purposes. ag . : a ae 


Be it enacted by the Senate and House of Representatives of the oie 


States of America in Congr ess. assembled, That the provisions of the last three - 


- paragraphs of section ‘five: of the Act of March. fourth, nineteen: hundred. and, | 
." fifteen, “An Act making appropriations to. supply deficiencies in’ appropriations” : 
- . for the fiscal year nineteen hundred and: ‘fifteen, and for. prior. years, and for 


| other purposes,’ * be, and the same are her eby, extended and made applicable to | 
any lawful pending desert-land entry made prior to. March. fourth, nineteen 


hundred ‘and fifteen : Provided, That. in cases where such entries have been - 7 


assigned, prior to the date of the Act the assignees shall, it eee aualies : 
_ be entitled to the benefit hereof, | 


Approved, March 21, TOs. | _ e 7 fa 8 | : 


_ SWAMP. LAND GRANTS AND MINERAL TANDS. 


May 25, ‘1918. 


"Instructions. 


Vocrrs: ANG, First ree eer Secretary: 


- Under date of April 20, 1918, you (Coma Sones of the General 
Land Office] submitted an inquiry as to whether mineral lands are 


included in the swamp-land grant. The question has arisen in con- ~~ 


nection with the letter dated. March 27, 1918, of Charles E. Bauer 7 
of Baton Rouge, Louisiana, representing the holder of title from the __ 
State, as to the status of. lots 2 and 8, Sec. 5, T. 12 N., R. 11. W., L, M:. 
‘The letter referred to. accompanies your ne oom ee i 

‘It would appear that on May 25, 1896, your office: rejected - the: 


‘State’s swamp-land. claim to the land above described because the 
field notes of survey did not show said lots to be swamp in character. 


June 24, 1916, the Department,-upon the ‘showing of one John M: - | 


- Nabors, iimine title under the. State’s selection made in 1859, ae 
ordered the selection reinstated under paragraph 1 of instructions ee 
of October 1, 1903 (32 L. D., 270, 276). . July 25, 1916, your. office 


| promulgated. the Department’s dacisign and reinstated. the swamp- ’ 


 Jand- claim. August 11 and October 31, 1916, ‘the local officers ac- 


Anowledged receipt. of copies of. the Department’s decision and re-_ 
ported that: they had not. notified the State or Nabors because the- 


- lands were mineral, being included in petroleum withdrawal No. 48, . oe te 
‘Louisiana No. 2, fade by Presidential order of May 22,1916. No- — 
vember 3, 1916, your office directed the suspension of the promulgation ae 


. So sO advised | Ens ge tment, action to be withheld a it: nou | 
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. be’ determined ‘whether | a netal lands fell within the swamp-land : 
_ grant. , . 
Tie ack: ot March 2. 1849 (9 Stat., “859), granted to the State of | 


Louisiana swamp and overflowed lands. Section 2 provided for the 


listing of such Jands, subject. to the approval of the Secretary of the — 
| Interior, “and.on that approval, the fee simple to said ‘lands: shall. 
vest in the said State of Louisiana, subject. to the disposal of the. 


legislature thereof.” Only those lands not claimed or held by in- sone | 


: dividuals and not included in special surveyed lots or lacs fronting 
on. water courses were to be listed and approved. © | 
The general swamp.act of September 28, 1850 (9 Stats 519). : specifi- 


ie cally extended to and its benefits were conferred upon each of the 
States of the Union in which swamp and overflowed lands were situ- 


ated. The act. provided that it should be the duty of the Secretary 

~ of the Interior to make out lists and plats and transmit the same to 
the governors of the several States, and at the request of the governor 
of any State to “cause a patent to- be issued to the State therefor; | 
~and on that patent, the fee simple to said lands’ shall vest in the said. 
State * * *.” This later act was more liberal in the terms of the 
grant than was the act of 1849 and it was early held to be also’ ap- 
plicable to the ‘State of Louisiana. As the Department is advised, 
it has been the practice, in recent years at least, to issue patents for’ 
swamp lands in the State of Louisiana. The legislation with respect | 


_. to patents, as carried forward in Revised Statutes, section 2480, is 


general ; in terms and would appear to authorize issuance of patents 


_. for Louisiana swamp lands.- By the act of March 12, 1860. (12 Stat., 


_ 8), the benefits of the swamp- -land grant were extended to the States 


of Minnesota: and Oregon. 
In none of the acts mentioned i 1s there nad any: express reser- 


a fe tion: or exception of mineral lands. It remains to be seen, there- 
fore, whether public policy and the statutes extant justify an implied. 


exception or reservation of mineral areas in _ connection with the 


swamp grants. : 
From. a. very early day, Zalt springs, Silines and lead mines were 


ae ge pene from sale and disposition by. the Government. ‘The Pre- a 
' emption act.of September 4, 1841 (5 Stat., 458, 456), in section 10, 


a provided that “no lands on which are situated any known salines or _ 
mines shall be liable-to entry” under that act. The Oregon Donation 
act of September 27, 1850 (9 Stat.,.496, 500), expressly stated that. 


ay no mineral lands, nor lands: See for poles, should be liable to ee 
_. any claim thereunder. — i 


The confirmatory act of J uly 23, 1866 (14 Stat., 218). entitled. “An . - 


- ‘Ad to quiet. land. titles in California,” provided that in all cases 


a where the State had theretofore made selections of any ‘portion of 
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: -the puke dena in part satisfaction of any. gr ant and had disposed : 


7 | ; “of. the same to. purchasers i in ‘good faith, the lands so selected poate | Sah 
bey. and were. thereby, confirmed to. the State— ae 


oe, Provided, That: no selection made by. ‘said State contrary. to isting law. shall. " 


be confirmed by this act for lands to which any adver se preemption, homestead 


or other right has, at the. date of the passage of aes act, been acquired by any a 


| settler under the laws of the United. States * Oe “or to any mineral land. 


7 This. act is applicable to swamp- -land pare as well. as ‘to’ selec- ie 
tions of other classes. ‘Section 9485, Revised Statutes, was based upon. | 


said act, which section, 1 in part, reads as follows: 


All selections of any portion of :the:public domain, to which no. homestead, pr a ; 


| emption or other right has been acquired by any settler under the laws -of. the. — 
| United States, and not being mineral land, ie are confirmed to the State 
- of. California. | ; | : | 
This legislation i is [ernie ay Congressional déclaratcn to inet 
effect that mineral lands | are not to be included within the ae : 
land grant. ce 
- Turning to the dotisions of the Supreme Court of the United: States, | 
"it is found that as early as 1840 the court used the following language: 
* In the’ ease of United States v. Gratiot re pes 526, 538, 13. aU. 8. 
| It. has been. the policy of the Government, at all times in’ disposing of the : 
public lands, to reserve the mines for the use of the United States. - 


Similar expressions along: this line are contained 3 in other decisions Cea 


o~ 


as follows: a 


“The policy of. the Government since the acquisition of ine Northwest Territory 
‘and the inauguration of our land system, ‘to reserve salt springs. from sale, has 
been uniform, [Morton v ‘Nebraska, 21 Wall., 660, 667.] — 


: Until 1866; no legislation was had looking to.a sale of the saineral lands. The’ 


policy: of. the country had previously been, as shown by the legislation of Con- 


gress, to exempt such lands from sale, [Jennison v. Kirk, 98 U.S., 458, 458.) 5 


As we have. already ‘said, Congress, oe ‘keeping this matter in abeyance | 
about sixteen years, enacted in 1866 a complete system. for the sale and other . 
regulation | of its mineral lands, so ‘totally different from that which governs 


~ other public lands as to show that. it could never have: been intended to submit * 


them to the ordinary laws for disposing of the territory of the United States. 
- Taking into consideration. what is well known to have been. the hesitation and 
difficulty in the minds of Congressmen in dealing. with. these mineral lands, the 


manner in which the question was suddenly - forced upon. them, the uniform ise 


. reservation of them from survey, from sale,. from pre-emption, and above all.» 
| from grants, whether. for railroads, public buildings, or. other purposes, . and . 
looking. to. the fact that. from all the grants made in this act, they are reserved, 


. one of which is for school purposes besides the, ‘sixteenth and. thirty-sixth ‘sec- _ 


tions, we are forced to the conclusion. that Congress did not: intend to depart 
from its uniform policy in this respect | in ‘the > grant of those sections to: me 
State. 


It follows f Feaint the finding of the. ‘court and the undiaputed facts of the case, a 


‘ that the land in CODERONEEEY, being mineral land, and: well known to be so when 7 | 
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: a. the surveys of it were made, did not ‘pass to the State uader. the. school-section . 
ee grant. . [Mining Company Ve Consolidated Mining Company, 102, U.'S., 167, 174, 


In several acts of Congress relating to the publie lands of the United States, ~~ 


~ passed before July, 1866, lands which contained minerals were . reserved from ae : 
sale or other disposition. sari 


. . It is plain, from this brief eeateneut: of the le#isiation: of ea. that no . ae 
title from. the. United States ‘to land known. at the time of sale to be valuable 


for its. minerals of gold, silver, cinnabar. and copper, can be obtained under the 
pre-emption or homestead laws or the townsite laws, or in any other way than 


sy as. prescribed by the laws specially authorizing the sale of: such lands, except - 


in the States of Michigan, Wisconsin, ‘Minnesota, Missouri and Kansas. Rete. 7 
bach v. Hawke, 115 Uz S., 892, 400, 404.7 . a 


., The policy of: Congr ess as expressed in its numerous grants of publie lands to a 
aid in- the. construction of railroads has always been to exclude a mineral - — 


lands from them, and reserve them’ for. special disposition: = 2S “In-all of 
these. cases, and in all grants of public lands in aid of railroads, minerals. (ex- — 
cept iron and coal) have uniformly been reserved, and. in ‘no. instance has. such 
a grant been. held to pass them. * * # : 
| It [Interior Department]. can thus. determine whether. fie. lands called. 6x 
are . swamp lands, timber lands, agricultural lands, or mineral lands, and so 
| designate them in the patent-which it: issues. The act of. Congr ess making the 
-. grant to the plaintiff provides for the issue of a patent to the. grantee for. the - 
. land claimed, and as the grant excludes mineral lands in the direction for such 
patent to. issue, the Land Office ean examine into the character of the lands; .and - 
. designate it in its conveyance. ae den. as ican Pacific Railr oad, 154 es 8. 


288, 317, 827.1 


_. » The exclusion of mineral lands is not confined’ to. railroad Jana. grants, but. 7 
_ appears in the homestead, desert land, timber and stone, and other public-land 


laws, and the settled course of decision in respect of all of them has been that the - 
character of. the land is a question for the Land Department, the same as are. 
- the qualifications of. the applicant and his performance of the acts upon- which 
the right to receive the title depends, and that when a patent: ‘issues it is to be 


taken, upon’ a collateral attack, as affording conclusive evidence of. the non- 
mineral character of the land and of the regularity of the acts and proceedings : 


---resulting in its issue, and,.upon a direct attack, as affording such ine aan 
. evidence thereof as to require plain and. convincing proof to overcomeit,..#-° # * 


--JIn this respect no. distinction is recognized between patents, issued: sniier rail- 


road land grants. and those issued under other laws; nor-is there any reason = 


for such a distinction. [Burke ve Southern Peciee Railroad Company, 234. U. 8. oe 
a 691.) . : oo os 
Tn the very ; recent ¢ case of. United States v. ‘Sweet, dogaed : anuary jen 
28, 1918 (245 U.‘S., 563), the Supreme Court had occasion to go into 
-a question rie similar to the one under consideration. -'The 
- Utah school grant, which contained no exception of mineral land, was 
‘there involved. The Circuit Court of Appeals for the 8th. Gicut 
(226 Fed., 421), had held that the grant carried mineral (coal) lands. 


That decision was reversed.—In the course of the opinion:the Su- .-- 


ie preme. Court, through: Mr. Justice Van ee used. the ee 
fe language: . et 7 : : 
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While the early 1 land jaws cecasionally and eneciaily. pr ovided for. the sale of | 


a mineral lands, they very generally evinced a purpose to. reserve: ‘such lands for. oe 


future disposal ;.and this purpose was given particular emphasis following the — 
_ discovery of gold in California in 1848, as is shown in-the Oregon. Donation Act, 


the Homestead Act (which adopted the. mineral - land reservation of the _Pre- 7 

-. emption Act of 1841), the grant to the several states. for the benefit of agricul: - 

— tural colleges,. the. railroad. land grants. and other land acts. of that. period. 
Noticeable among ‘those acts is one “which; ‘in dealing with grants to Nevada and | 
surveys in that state, declared, ey in all cases lands valuable for : pines. of gold,.. 
silver, quicksilver, or copper shall be reserved from sale,” chapter 166, para- 


= ‘graph 5, 14 Stat. 86, and another declaring, ‘no ‘act. passed at the first “session | 


= of the Thirty-Big ‘hth Congress, granting lands to states or: corporations, to aid 


. in the construction ‘of roads or for other: purposes, or to extend the time of mo 


 grauts. heretofore made, shall be .se construed as. to embrace. roineral lands, 7 
whieh in all-cases shall be, and are,. reserved exclusively to the United States, 


| unless, otherwise specially provided in the act or. acts making the srant. Mr Tse; 


Stat. 567.” Although. applied in one instance to lands in Nevada. and in ‘the 7 
other to. gr ants made at a: particular session of. Congress, these. declarations. : 
were but’ expressive of the will of Congress that every grant of. public lands, 


Hae * whether to a state or otherwise, should be taken as reserving and: excluding 
mineral lands in the absence of an expressed purpose to include them; and upon. ~ 


this theory both declarations were. carried. into the Revised, Statutes as being 
- general and permanent in: their nature—the | first: in enlarged. terms as section. : 
. - 2318 (Comp. St. 1916, paragraph eos and. the other as ‘section. ‘2846. 3 (section 
-s gues & 
-. The ae, case. of Goaner: v. eae (18 How: 173) ne Bek relied 
upon as authority for holding that mineral tende pass under a grant 
| unless specifically reserved. “That case involved.a school section 1n 


<~. Michigan, and, in concluding its: opinion, the Supreme Court, in 


United States 0. ‘Sweet, supra, used the following language: 


eR Some observations in the opinion are not-in accord with our, - present | 


conclusion. "These were. relied upon in Mining Co. v. -Consolidated Mining Con. os7 


supra, as our records. show, and were in effect disapproved. Besides, when they. 


. were. made the public policy respecting mineral lands had not. been. expressed. in: 
7 general and permanent laws, such as were afterwards enacted and carried into. a 
the Revised Statutes. - See Lindley on Mines (3d ld. ) section 186. ‘The case, 


| therefore, is neither controlling nor. persuasive here. 


In his opinion of September 11, 1916, the jee ee, Gee a a 
eral held, in effect, that mineral. (petroleum). lands passed under'the -_ 
| Louisiana swamp- Jand. grant for the reason. that there was no excep- : 


tion of mineral in the grant, and cites said case of Cooper v. Roberts, _ 
supra, in. support of his conclusion. ‘This expression of opinion. is © 
obiter for the reason that: the question under consideration had been _ | 
| effectually disposed.of by the conclusion reached in. the. earlier Por: : 

-. tion of the Acting Attorney General’s decision. 
. The Department has, on a number of occasions, held that anger 
: aad do not pass even. “where the granting act contains no exception 


J of them. - It so determined with reference to the Nevada school land | Pade 
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; grant of. ‘March’ 21, 1864 (13. Stat., 30), i in the case of Keystone. eds el 
ww Nevada (15 I. De , 259). A snnilar holding was made with ref-- 


~~ erence to the. railway grant of May 17, 1856 (11 Stat.,.15), to the — 4 


State of Florida, i in the case of Florida Central and ‘Peninsula Rail- 


| i road Company (26 L. D., 600). The Department. has uniformly so ay : 
held with respect to the grants to the State of Utah. See Utah x 
~ Allen (27 L. D., 58); Richter v. Utah (27 L. D., 95) ; State of ‘Utah | 


(29 L. D., 69) ; and State. of Utah (32 L. D. 117). ee 
. The loading text ‘writers. upon mining. matters have ae a like” 7 
. view with respect to the law 3 In this regard... Snyder, i in his work on |. 
: Mines, pages 135, 187 and 198, uses the following language: 


= ‘Hnough is shown by the for egoing sections to indicate that, as oa general rule, 
he ‘Ininer al lands have been excepted from - the operation. of grants: to. the 


: states by the general government. 7% 


. We have already adverted . to the effect’ of the general policy of the govern- 
ment to dispose of mineral lands. only in one. way, and to reserve them in all 
‘eases where their ‘express disposition - is not. authorized, and to reserve them 
in all cases where grants: of lands are made in aid. of any quaspuple func- , 
tion, *  *. * , 

The. general. policy is announced: by the. statute itself: in the following words: 
_ Tn all cases lands valuable for minerals shall be reserved <anont sale event as 
otherwise directed by law.” * * * a 

It will thus be seen that in all grants to the. state. composing ins public 
mineral- land States of the Union in aid of education and for other state pur- 
poses, including. the: regular school sections sixteen and thirty-six, congress has 
in many instances excepted by express provisions from the gr ant:all mineral . 
lands, known mines and salines; and vhat in all other cases where the policy 
has not been expressed in the. statute, it has nevertheless been recognized and- 
enforced by the courts to the end that those grants.do not convey mineral lands. 
In general, it may be said, the rule which governs the acquisition of mineral . 
lands. applies - with equal force to. these grants ; and decisions under the one, » 
as. a general rule, bear with equal force upon the questions. involved in the 
other. | “Whence it follows that ‘upon these sections, at any time prior to the 
confirmation by the commissioner to the state, valid mining. locations. may be 
made and possession” ‘taken thereunder. 


In Lindley on. Mines, ‘Third edition, pages 5 289, 241 and 245, are _ 


| found the following expressions of opinion: 

Kindred exceptions ‘were inserted-in all the more recent grants; cpa in. some 
of the earlier ones, notably those donating sixteenth and thirty-sixth sections, 
and. the five hundred. thousand acre grant, the law was silent as. to mineral 


lands. But, as we have already seen, the uniform policy. of. the government Bley 


. prior to the enactment of the general. mining. laws was: to reserve mineral lands — 


from sale, pre-emption, and all classes.of grants. Of course, since the passage | 


of the_ mining laws, tile: to mineral lands can be obtained only under. these: 
laws, * © * . 
_%* * %* No lands can be selected or located 3 in Salistaction of any of. the - 
| grants to the States which at the time of the peepee selection. are oe hes 
be mineral lands..* * *. | 
It follows that land chiefly valuable for its deposita of petroleum never could, 
nor can it now, be selected by the States in satisfaction: of any of their grants. 
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a 


zs “The Piso ae nitetions point, to but one conclusion’. This Départ. ee 
7 ment feels impelled to conclude. tliat mineral lands were not.included 


‘within the scope of. the: swamp-land grant and should not be patented : 


thereunder. It is true that such grant has been denominated: a | are 


grant in praesenti, and the. question at once arises as of what date is” 


= the mineral. character of the land to be determined. | ‘Until the 


selected lands are finally approved and certified or patented to the 


% ‘State the fee. simple title remains in the Government. The claim of boat 


_ the State is sud judice and the grant: i is In course of administration ; 
- until title has passed. | : ae 

-, In the case of Rogers: Locomotive oe v. eieeaat Company 
7 (164 Lup Ss ‘55Q, 510,. (514), the following language was used: 


‘While, therefore, ‘as held in many cases, the act of 1850 was in pracsenis ne 


. gave an inchoate title, the lands needed. to be identified as lands that passed” 


under the act; which being: done, and not before, the title became perfect as of | 


_., the date of the ‘granting act. * | *# oe Tt. belonged to: him (the Secretary of: : 


the Interior), primarily, to identify all lands that were to go ‘to the State under 


the act of 1850. When he made such identification, then, and not ‘before, ‘the. 


State was. entitled. to a patent, and “on such patent ” the fee simple title | 
vested in the: State. - The State’s title. was at the outset an inchoate one, and 
did not become perfect, as of the date of the act;. until a. parent was issued, | 


In the case of Little v. Williams (231. U. S., 835, ee) the « court, ‘ 
after quoting the above language, continued.as follows: | 


What was ‘there Said has since been regarded as ‘the settled law upon the 
subject. . * * OR 
AS this land was never so identified, and, so. far as. appears, = ie ‘identification : 
was never even requested by the. State, it. follows that, even if at the date of 
“the act the land was in. fact ‘swamp. or overflowed, the State never acquired : 
more than an inchoate title to it, a claim which was imperfect both at law 
and in equity. ee i | * : 


In the case of Guana and Dewey antee Caapiny v. . St. ‘Fran 
cis Levee District (232 U. S., 186, 198), the following appears: | 


But it is said on behalf of the levee ‘district that, even: though the ands. were : 
not: included in the patent, ‘they passed. to. the State under the Swamp-Land 
- Act independently. of any patent, and passed thence. to the district under. the 


‘state. act of 1893. The contention is not tenable. . The lands were never listed 


as swamp lands and their. listing. does not appear . to have been ever. requested, | 
- doubtless because they. were not ‘surveyed. _ Assuming that in fact they were 


a swamp lands, ‘the State’s. title under the Swamp-Land Act was at most inchoate. 


‘and never was perfected. Not: only so, but the State relinquished its. inchoate | 
title to the United | States as part: of: a compromise and: settlement negotiated 
in 1895, and the relinquishment is binding upon the levee district. as a sub- 

ordinate agency. of the . State. . | : 


‘The claim of .a State being eae ad aches ‘antl patent, . 


' the mineral character of the land may be ‘investigated and deter- = 


mined by. the Department 1 up to the time patent issues in accordance : 
with the doctrine annouriced by’ the Supreme Court with reference es 
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me to. vailgoad grants in the case of Barden ». Northern Pacific Rail- 7 


road Company (154 U.S., 288). If claimed swamp-lands are. ascer- 
tained to be in fact snirisrall 3 in character, patent must be denied, be- 


cause mineral lands are not. included within the operation of: the 


. swamp- -land grant. ‘However, this principle’is held to be appli- * | 


cable only 1 in those States where the general mining laws operate. 


In passing, it may be stated that the fact that a tract of land i is a | 
‘included: within a ‘petroleum withdrawal does not necessarily estab-. 


lish its mineral character. . Under certain conditions, claims may be 


‘ _passed to patent notwithstanding the existence of such a with- A i 
-. drawal. See the case of Henry Hildreth on rehearing (46 L. D., 


.17). In the case of State of Louisiana, decided by the Department 


April 19, 1917, unreported, involving the State’s. swamp- -land claim 


to lots 1 and 2, Sec. 19, T. 17 N., R. 18 W., included in this same 
withdrawal, upon the showing core: submitted, it was concluded 
that the lands were in fact nonmineral and that patent should issue. _ 
With regard to the specific matter here presented, data should: be 


obtained, ‘if the same are not already at hand, sufficient to enable __ 


_ the land department to ascertain and determine the actual character | 
of the land claimed. A report from the Geological Survey, Or ‘possi- 
“bly. from the Field Service, and a showing on behalf of the State, are 

available sources of information. Upon. the actual facts disélosed 

7 appropriate action should be taken by your office 1 in accordance. with | 
the views herein: above. set forth. - : | 


STATE OF NEW MEXICO, 
‘Decided May 28, 1918, 


a Scroor, Lanps——UNSURVEYED Suction ‘TENDERED AS ‘Baan. | i 
By the terms of Section 2275 of the Revised Statutes as amended i the 
act of February 28, 1891, where upsurveyed school sections are. embraced | 
within a reservation, it is unnecessary that they be identified by the public 
= survey as a prerequisite to acceptability. as base for lieu ‘selection by the 
7 State, protraction or other neues approved by the Secretary: of the | 
' Interior sufficing. | | | } : . 
Lanps RESERVED FOR INDIAN PuRPosEs—TENDERED BY Snare AS Base. 


Certain unsurveyed lands in New Mexico reserved for. Indian purposes, ands a 


upon which were . located several. fourth section Indian allotments, were » 
‘tendered by the State as base for a lieu selection, Held, That such lands ~ 


were acceptable base, although it had not been determined whether they 


would be permanently reserved for Indian. purposes, 


- VocErsane, First Assistant Secretary: 
~The State of New Mexico has appealed. from a ‘decision of veer 7 


17, 1916, by the Commissioner of the General ‘Land Office, holding ee . 
for pancallacion its indemnity school selections. of certain-tracts, — 


_ offering as base therefor 502, 80 acres in See. 2, T. 8 a R. 6 W., * st 
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| N. M. M, Saino: to haves been. lost to the State on account of. the 
offering as base therefor 502. 80 acres In: Bec. 2; T. 8 N., R. 6 W. 


ag Laguna Pueblo grant. - 


- The official plat of survey of T. 8 N., R. 6 Ww. approved ‘Aust 31, 
1881, shows an area of 1387.20 acres ‘of section 2 as surveyed and as 
7 Ting outside of the grant mentioned and’ the remainder of the sec- . 
tion as being within the grant.  - a 
a ‘August 99, 1899, the United States Count of Private. Land Claims, 
5 by authority. conferred on it by the act of March 3, 1891. (26 Stat., - 
854), confirming the grant i in part, excluded from it the lands i in aid - 


T. 8. N., R. 6 W. The land in the township is ‘unsurveyed, except aS a 


_ to the ne above mentioned, which. had been eunveyed va to thé _ 


ue decision of the-court. 


The reason assigned by the Gemmiscionss for ihe. action taken was 


 K « There j is no authority for the granting of indemnity for an alleged | ae 


Joss in an unsurveyed township.” 


This Holding is assigned as error in the appeal. Tt is farther oe a 


“see tended that while there is no loss to the State on account of the grant ee Ae | 


‘mentioned in its selection, and admitting that. the State erred in- 


oe claiming loss on that: ground, nevertheless the State j is entitled to its 


selections because the section offered as base is in an existing with- _ 
drawal or reservation made by the Secretary April 12, 1904, for the 
ie, benefit of the Laguna and Acoma Pueblo Indians. > 
The Assistant Commissioner, in his communication’ of Oiieoe 3, 


- : 1916, transmitting the case on appeal, refers to the withdrawal for 
- Indian purposes, but appears to regard this as affording no sufficient i 


we ground for indemnity, because of its temporary aia: which was _ 
~ to hold the land from disposal— | : wt : 7 
. Until a proper: investigation, can be made of the eer of the Indians as. ee 

, tend to show whether or not. the lands should be permanently reserved for them, 


He further reported that no permanent reservation had been made | 


es up to that time, but that nine fourth-section Indian allotments, em= 
ne bracing 338.67. acres in ‘said section 2, had been made, but had. not Le 


7 been approved. — 


It now appears cane candle duis of March 21, 1917, all of the piande® : 


an said township were withdrawn by: the President and set. apart: asa Ae 


: reservation for the benefit: of certain Indians, excepting any tracts 
~ therein the: title to which had. passed out of. the United States or to 


| which. valid. legal rights had attached. 


’ The enabling act of June 20, 1910 (36. Stat:, 561), for the Bie “6, Jae 


sion of New Mexico into the Union; provides, in section: 6, in part, oe 


| as follows: — | | | 3 . 
“That in addition to ‘sections sixteen and. thirty-stz,. heretofore sranted to the 


“Territory of New Mexico, sections two and thirty-two in every. township in said. 


propored, State not ciieewiee ae ee at the. date of the Pasenee of this 2 OF 


fs ear 
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act are heveey granted e he: aia State for the: ‘support. of common ‘achieels: | 


_ and where sections two, sixteen, thirty-two, and thirty-six, or any parts thereof, 
* are mineral, or have been sold, reserved, or otherwise. appropriated. or reserved. | 
: by or under the authority of any act of Congress, or. are wanting or fractional . 


‘in quantity, or where settlement thereon with a view to preemption’ or home- 
' stead, or- improvement, thereof with a view to desert-land entry has. been made 
- heretofore or hereafter, and before the survey thereof in the field, the provisions 
of sections twenty-two hundred and seventy- -five and: twenty-two hundred and 
seventy- -six of the Revised Statutes are hereby made applicable thereto and to; 
_the selection. of lands in ‘lieu thereof. to the same extent as if sections two and 
-* thirty-two, as well as sections sixteen and thirty-six, were mentioned therein, 


Section 227 5 Revised Statutes, aS amended by the act of February | 
a 28, 1891. (26 Stat., 796), i in part provides: : | 


Ana it Shall be the duty of the Secretary of the. aiteries without awake: 
the extension of the. public surveys, to ascertain and determine, by protraction . 


or otherwise, the number of townships that will be included within such Indian, » ~ 


military, or other reservations, and. thereupon the State or Territory ‘shall be : : 
entitled ‘to select indemnity lands to the extent of two sections for each of said 
townships in lieu of sections sixteen and thirty- six. therein.. f 


Under the above legislation, the holding of the Chain et ne aa 


~~ would be clearly untenable:in view of the present status of the lands’ ; 
offered as base. Such a ruling could only have application i in case of — 


—— loss for some cause other than by a reservation, because in the latter — a 


it is provided that the area of loss shall be determined by “protrac- 
tion or otherwise.” See State of California (15.L. D., 350).. - 
, Tti is believed that-the character of withdrawal or teservation fect: 
ing this land at the time of the selections brings it within the pro- 


--yisions of the act of June 20, 1910, supra, and section 9975 Revised ~ | 


Statutes; so as to afford proper ae for indemnity selection. In his 
opinion of September 20, 1910 (see 89 L. D., 411, 413), Acting Attor- 
ney General Fowler, epeabite of ee ‘withdrawals with : a view os 
| to possible use for forest purposes, stated : 3 ee 
: “Where Jands have. been. withdrawn for .a ‘definite purpose, - See no. apes 
7 piiety in saying that. they are * reserved ”. for that purpose or. in speaking of 
them AS constituting oy reservation ae for. that. purpose. So, the” withdrawn 


lands referred to in your letter may be properly designated asa “ reservation,” | 
since they are set aside and reserved from sale or other “disposition nnd Ee 


: : availability for forest purposes shall: have been determined). 


‘In the. case of the Saas of California, a (8F L. D,, 499, , 501), the Den : : 


partment said : a. | | 

It will thus be’ seen that the base Gane was iaiuporarily withdrawn. December 
18, 1904, and for more than four years thereafter remained in that. condition. 
To hold that for a period, of more than four years, during which time the de- 


ce ‘sirable public lands in the State were being rapidly disposed of, the state must. 


remain passive and await the final. action of the land department of, the Gov- ‘ 
ernment: respecting lands which are temporarily withdrawn, is: to impose upon | 


- ‘the State. conditions which it is believed are wholly inequitable, and not. at all oe 


compatible with the meaning of section 2275, as. amended, 
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It is andoubied that: while a temporary: withdrawal exists lands elinencea” | 
therein are not subject to disposal under any of the public land laws, and if, s 
while So withdrawn, the lands are surveyed. and thereafter placed in a perma- 
nent reser vation, it is not. believed that the State would acquire any right to 
‘school sections: involved “until the reservation embracing them snould: be. > finally : 


; ee neniect: 
In State of ‘Wyoming (at L. D., 85, 39), it) was held: 


“The words, “or other reservation ” een used, when considered -in | the light 
of existing conditions, : include ‘and manifestly ' were intended to include every | 
. reservation (other. than. Indian . or military) or withdrawals. of lands for a. 


public purpose, without respect to whether they should be temporary or- permia- 


-nent.in character, and irrespective of. the purpose for which such reservation 7 
or..withdrawal was made. In. other -words, after. ‘specifically . providing for 
‘Indian and’ military reservations,. these words provide generally. for all ouher | 


reservations made by the United. States for public purposes.’ 


See, also, State of California (20 L. D., 327 )y. and United States om 


| Grand Raptds and Indiana Railroad. Oesany (17 L: D., 420). 


In view of the withdrawal and reservation of the land offered. as . 
base for indemnity, the selections will 68 allowed, in . the absence of 


other objection. | : . 
| ane decision appealed: from i is s ccordingly reversed: 





“CITIZENSHIP PAPERS—ACCEPTAN CE “AND RETURN—CIRCULAR 
. oS NO. 599 MODIFIED, ° 


_ Inerrvcrions. } | GS ee ee 
WwW ashington, De Os Mt ay. 29, Og 
| The Senmeneinnae OF THE , GENBRAL LANp. Orrrce: 3 


~The Bureau of Naturalization, Department of ‘Labor, has in- athe 
formally requested this Department to modify paragraph 4 of the — 
circular (No. 599) of May 14,1918 It is represented by that Bureau 
that for the present it has’ discontinued returning the papers, re- 

. ferred to in said paragraph, through clerks of court,: having adopted = 
the practice of forwarding the papers to an inspector, who ‘satisfies. a 
himself of the identity and loyalty. of the persons named. therein; — - 
that to comply with the provisions of said paragraph would necessi- 
tate that Bureau making the certified copies required thereby, clerks 
of court being. forbidden to make certified copies unless. they have oy 
the originals before them, and that the Bureau of Naturalization ig =. 


unable, with its present. force, to make such copies. 


You are therefore directéd, on request, to return to the Bureau. | 


of Naturalization any triplicate declaration of intention or original © __ 


certificate of naturalization issued since September. 26, 1906, retain- 7 


_ ig a certified aphapetepioe copy of the papers for your files 
~Auexanper Ty VocELsane, 


. First Assistant Secretary. — 





1. See page 382, 


| 400 a DECISIONS RELATING TO THE PUBLIC LANDS,  tyor, ; oe 
| | "BENJAMIN F. NEWKIRK. ae 
; Decided May 31, ‘1918. : 


Ractasearion " Crianons—Srars ScHoor- wane ee OF Aueust 18, 1914, 

‘School.lands in private ownership as the result of pur chase from the State 
are not subject to. the penalty | provided in. section 9 o the act. ot August. 
18, 1914 (28 Stat., 686, 689). " | . * 


. Hopkins, Assistant Secretary: di 7 | 
Benjamin F. Newkirk has appealed porn a Socten of ‘id Discos = 


: of the Reclamation. Service dated October 6, 1917) sustaining: the 


| action of the proj! ject manager relative to certain matters connected 
with his water right application for the N. 3 NW. 3, Sec. 36, T: 9 N., 
RR. 5 EB. H. M., Belle F ourche Project, South Dio. The 


-. above con isa ‘oan of the grant to the State of South Dakota in 


aid of common schools; the township plat. having been, approved _ 
by the surveyor general. March 9, 1881. ae, 
7 The appellant purchased the donde at public. auction; from the 
State, July 31, 1917, and. his water right application . was filed 


oe August 13, 1917. Prior to the sale the project manager announced 


that the iad would be subject to the penalty provided in section 9 


of the act of August 18, 1914. (38. Stat., 686), being 10% of the an-.. . : 


nounced | water right charge of -$40.00 per acre, and that the land - 
would also be assessed with the operation and maintenance charges _ 
accrued prior to the season of 1915, which accrued charges might 
be made a part of the total construction sheteee ancl: distributed 
over a period of twenty years. =. 
_ With his water right application Nowlik fled a. DEOtase decuist 
the action of the pro} ject, er | foe DTotest contained: the fol- 7 
lowing allegations: - | | 
1. That the pbuilding ee lee Public Notice is 40 00 with . > 
$4.00 penalty, making a total of $44.00 per. acre.” ms : 
. ° 2, Tam advised that there are accrued O. & M. charges amounting 
“tO! $1. 80 per acre. 


3. Tam idveed that. the ecinnneon Service ‘will not Conceal 2s 


~sny of the. ditches, etc., ney for. making ae of water to. 


| | said tract of land. 


4, The plats ate the Reclathation Office indicate: 52. acres. ee eae 
I hereby. enter protest to each and every one allegations. of the 


ee e Project Manager, above numbered 1 to 4, and hereby represent that. 
-. IT am entitled to a Water Right. contract at the. rate of $40.00 per 


acre; and that no back-O: & M. charges or penalties thereon, and ‘ 


that the Government should make. delivery 0: water to said tract of 


_ Jand as has heretofore been done with each tract. in private owner- 
_. ship, and that the irrigable acreage should be reduced, to such acre- 


| oi, as can be. pray and eee ee 


od 
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The. appellant has oe ie faiths uapraph of his protest. 
Section 9 of the act of August 13, 1914, supra, provides: 


‘That. in all cases: ‘where application. ‘for: water right for: lands: in private 
‘ownership or. lands held under entries not subject to the reclamation law shall: - 
got be made within one: year after: the passage of this act, or. within. one year 


after notice’ issued in pursuance of section four of the reclamation act, in cases 
. where such notice has not heretofore been issued, the construction charges for . 


such land shall ‘be: increased: five per centum each year until such. ebpieations is. : 
s made and an initial installment i Is paid. - [Emphasis added.] 


The question presented i is whether lands so. owned bp fhe State of " 


7 South: Dakota prior to their sale to an individual. are within the scope 2 a 


of the above section as being “lands in private. ae : 
‘The farm unit plat. embracing the N. 4 NW. 4 of said section 36 - 
was approved March. 27,1912. No- subdivision’ of that section. into. 
* farm units appears upon that plat except as to its BE. 4 SE. 4, but 
‘upon the plat approved May 3, 1915, the section is subdivided into a 
80-acre units... © | | 
_ Section 360 of the Political Code: of : South Dakota (Compitea ee 
Laws of South Dakota, 1910, page 98) provides: . 


if shall be the duty of the board of. school. and public lands, on. or ‘before Feb- “ : 
; ruary Ast of each year, to direct the selections as nearly as may be practicable 
of not less” than fifty’ thousand. (50 ,000). acres, or more than. seventy-five thou- — 


sand (75, 000). acres from the common school, endowment or. indemnity lands of 
‘the state, to be offered for sale in any one year : provided, that it shall be left. 


to the discretion of” ‘said board. of school and public lands to. defer sales during’ _ i 
any one year. if financial conditions. should not be favorable. to a satisfactory ee 
sale ; provided, that if at any time -when such directions is to. be made there 


* shall. be in the state treasury. or its. depositories a sum in excess of one hundred . 


“3 thousand — dollars ($100, 000. 00),. proceeds of the sale. of said. land. not loaned 


. out upon interest, then the selection. of said lands for. that 2 shall Den: : 
deferr ed for one year, im | 


“Section 370 provides, in | part: 


Not more than one-third of. the lands of. any aes geanted? to. ie: state. fore 
educational or char itable purposes shall be sold. within the first five years, and. 
_ not more than two-thirds of such lands shall be sold within the first fifteen. 
_. years after the date of the vesting | of title. thereto in the state. No more than | 


one-tenth of. the lands. granted by the act of congress ‘of February 18, 1881, — 
: entitled. “An-aet. to grant lands. to Dakota, Montana, Arizona, Idaho. and. Wy- | 
ming for university purposes, a ‘and vested in the. State -of South Dakota by.- 


section 14 of the act. of ‘congress. of. February 22, 1889, entitled, “An act to pro- — : 
vide. for the division: of Dakota into two states, and enable the people of North | 
| Dakota, South Dakota, Montana ‘and Washington to form constitutions and. 
state. governments, and to be-admitted into the union on an equal footing with 
_ the: original states and to make ‘donations of the public lands to such states,’ ie 4 
. shall be offered for sale in any one year, . ae 


- 4587 °_17—voL 46-26 


40200 DECISIONS RELATING TO THE PUBLIO ‘LANDS. BVO. 


me a Section: 59 of chapter 180, Laws of 1907 (Compiled Laws, page a 
os me) provides, in part: — - 


- No lands. belonging to the state within the areas. to be irrigated from works 
constructed or controlled by the United States, or its duly authorized agencies, 
shall hereafter be sold, except in conformity with the classification of farm | 


'. units by the United States, and the title. to such lands shall not pass from the ~ | 
state until the applicant therefor-shall have fully complied with the provisions 


a of the laws of the United States and. the regulations thereunder concerning the A ans 


acquisition of: the right to use water from such works, and shall produce. the 7 
evidence thereof duly issued.. After the withdrawal of lands by the United 
. States for any irrigation project, no application for the purchase of state lands 
within the limits. of such withdrawals shall pe: BECeDIeS eee upon the gona’ 

| tions prescr ibed. in this section. 7 ) | | 


~ Lands owned by the State of South Dakota ase its school land: . 
7 grant do not literally fall within the term “lands in private ownership 
or lands held under entries not subj ect to the. reclamation law ” as used 
in section 9 of the act of August 18, 1914, supra. Under the legisla- - 
tion-of the State, several conditions must be present before they may 
be offered for sale, and, further, within irrigation projects of the — 
United States, they can not be id until the farm units have been - 
established.. The State has an important interest in these lands. and 
its interest is entitled-to consideration, so that the sale.will be in. 


harmony with its laws and made at’a time when, under all the'cir- - 


‘cumstances, 1b will prove beneficial to the fund to be used for common 
schools, without unnecessary delay, to the injury of the reclamation : 
project. The purpose of section 9 was to induce-private owners of 
lands, and entrymen, to promptly subject their lands to the con- 
- struction, operation and maintenance charges, secure a general use 

. of the-water and rapidly place the lands i in cultivation, to the benefit 

~ both of the United States and the water users. The State does. not 

. irrigate and cultivate its lands, but-disposes of them to private indi- — 

viduals. Such individuals are unable to present any water right 

_ application until the Staté has offered the lands for sale, and. the 

~- action of the. project, engineer would penalize the purchaser from the — 
- State, because the State officers; acting within the discretion con- 

ferred upon them by the State law, had not made an earlier sale. ~ 

- Such State lands are also not: within ‘the spirit. of section 9 of the act © 
of August 18, 1914, supra, but fall rather in the same category as - 

unentered public ead of the United States. This allegation of the a 


protest is well founded, and the decision of the. Director : as to tt is 


reversed. 7 
Relative to the pecan allegation of the ae the fecord Ais 


--that the demand is for operation and maintenance charges accrued | | 


| for the years 1912, 1913 and 1914 at the rate of 60 cents per acre per 


annum, a charges for paleequcat youre not accumulating, in view 
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of an order of ae! Redindiation. ees dated ‘Déeember 6, 1916. 


; This tract is embraced. in the public notice of May 2, 1912,. which . 


| directed that the lands‘be classified. into four classes... | | 
Class A included all public lands entered on or beter J anuary od, : 


- 1911, and all lands in: private ownership held under trust. deed or | : 
— seed: under contract with the Belle Fourche Valley Water Users 
| Association on or before that date. ‘Lands of class A were made sub- 


ject, to a building charge of. oe per acre of tenieae'e land, sre | 
an certain installments. : 


Class B included all lands embraced 4 in was A. the snteymay: or - 


owner being given the opportunity of making payments. at a differ- 
; ently graduated scale than 1 In class Ay ‘The building chee for class : 
B was $35 per acre. : 
Class C included all sable [aad scan on and after J anuary , 2, 
19114, and all lands in private ownership which on that date were not — 
~ held. under trust deed or were not signed under contract with the 
Belle Fourche Valley Water Users Association. | Lands in class C 
_.were subject. toa building charge of $40 per irrigable acre © payable i In. 
certain installments. — | ) 
Class D was described as follows: | | 
Class D includes all lands in this unit now or heres fear owned by the State | . 


of South Dakota, and; they’ shall’ be: ‘subject: to the charges, limitations, terms 
and conditions as for lands of class A, if. water- -right application be made within 


two years of the date thereof. All lands in class D for which -water-right _ 


application shall not have been made. within the said period of two years, shall - 
become eupseet to the charges, conditions and limitations imposed upon lands | 
in class C.. yee © | se 
.. This land accordingly falls within aes Cas to presnnenatiene opera- | 
* fon -and maintenance charges. sa it, ae the pups 


7 notice provides : 


. For operation and biaineenanee for ‘iis irrigation season of 1912 and annually : 
thereafter, until further. notice; shall be 60 cents per acre of ir rigable land, 
_ whether: water is used thereon or not. For all lands in classes A’ and B the 


7 ‘portions of the installments for, oper ation and. maintenance shall be due Decem- 


~-ber 1, 1912, and annually on December first. of each year. thereafter, ‘whether. 
or not water-right application is made or water. is used thereon. For lands of 


a class C the portion of the first installment for operation and maintenance shall 


be. paid at the time of entry or. jiling of water-rignt application; the portion of 


the second installment shall become due on December jirst. of the following year, — 


and. subsequent DON TONS on December first. of. each: yeu thereafter. /[Smphasis - 


‘\ : added. ] 


: Under the very terms of, the public ones the ae was not abee 

: 46 operation and maintenance. charges. until the filing of the Water-_ 
right application. The action of the proj ject Manager was erroneous 
and the decision of the Director as: a this Feature. of the protest TGs 

likewise reversed, . | 3 : 
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“As to ihe third Silaeatign of the protest the appellant Sites = 


That the Reclamation Service will ‘not make any ditches to make. delivery 
of water to said tract. It is my understanding that the Policy of the Reclama- 
tion. Service is. to make delivery to each and every farm unit of Government . 
land-and to: each and every tract of Privately owned land. Lam informed that - 
_’ the school section takes the status of. privately owned land, but no ditches run 
to or across said section 36.. In order to get water to said section 36, it is ‘nec- . 
essary that a ditch be constructed from the Beresford Later al from the 
north on section 25. The Government is in much better position, and I consider. 


a ei its duty to construct such lateral and secure right-of-way therefor. For.me. 
~. - to construct such a lateral across the private lands of others and damage their 


~ land. and crops, would involve not only considerable Eevense but also might 


involve me in litigation. *  & # : 
It will. be necessary to. deliver water to three points on this land on account 


- of its broken character. The survey for only one of these laterals has so far 


been made. The project.Mgr informs me that no’ profile and final estimate of 
costs. have so far been prepared for this. survey but. that his estimate of the. 
probable cost of. this lateral slightly less. than half. mile in length with seven 
or eight drops, will be about $300; the other two laterals not yet surveyed with | 
no drops but the same pete can be constructed in my judgment for about $100 , 


— to $125. - 
‘The proje ject, manager reports that: 


No deliveries have been ‘provided for State lands 466 the reason that said 
lands were not subdivided at the time the distributing. systems ‘were being -con- 
- structed and it was impossible to determine what. form. the farmsteads would 
eventually take, And, further, that this office is not ‘permitted to sspend Gov- 
ernment. funds on lands already under Public Notice that will tend to_ increase 
the final. Mk to the United States. * * * : 

e ® _ the ‘cost of making delivery to the tract of. land. in question will . 
probably be about as Stated in the appeal, but that the principal delivery (the 
one estimated to cost $300), serves two other 80- -acre: tracts of school land for 
which. water. right application has.been made and which, should assume. at least | 
| $200 of the cost of construction of the delivery. . 


. The delivery of water upon the vari ious irrigation proj Cot is some-. 
times made upon. the farm ‘unit and sometimes at a ‘point within a 


reasonable distance therefrom,. according to the circumstances exist- 


ing i in each particular case. ‘The question of the point of delivery - 
must necessarily be left to the sound diseretion of the local officers 
of the Reclamation Service, and no abuse of-that. discretion i is here 
present. — Further, the construction charge of the project has now — 
been fixed. exclusive of the cost of these ditches and there is no other 

provision to detray the. éxpense thereof. As to any right of way for. 

such. ditches over contiguous land which may be necessary, attention .. 

- may be called to section 31, chapter 180, South Dakota Laws of +1907 = 
(Compiled Laws, 1910, page 7 10) which provides : Y Bee 


- Any person, association or. company who may have or hold. any possession, - 


right or title to any agricultural lands within the limits of this state shall be — 


Bay entitled: to the usual enjoyment of the waters of the streams or cr eeks in said 


State and for the purpose of directing flood waters for irrigation or for stock 
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“ey 


“purposes any person, association or company may build or. - construct dams across : - 
any dry draw or water course within the state and such person, association, ) a ee 
company shall have the right of way through, and over any tract~ or piece of . 


7 lands for the purpose of conveying said water by. means of ditches. OL flume. 


The decision of the Director:is in this respect: affirmed. oie 
The matter 1s remanded for a proceedings i in harmony here- a 


- = — oe 


oS _ INSTRUCTIONS. er er 
June 8, 1918. | 


| Torres Mounran {svi Houneman eee ee or _ApRI O41, 4904. 


co A Turtle Mountain Indian who has received a. patent in fee on’ his allotment, ec ee 
and. thus become. a citizen Of: the United States, may. subsequently make a 


homestead entry upen the public domain, and it is immaterial, as regards. 


‘such subsequent right, whether he satisfied his allotment right on lands 


within the former. Turtle Mountain reser vation. or upon the public: domain. 
| Voarrsane, First Assistant Seeretary: aie ee 
The Department i is in receipt of your [Commissioner of on Gen- 
eral Land Office] letter of March 22, 1918, requesting instructions 
as to whether “a ‘Turtle Mountain Indian: ah has. received a patent 
in fee on his allotment, thus having become | a citizen. of. the United . 
States, has the right to. make a homestead — on the ae Geman 
the same as a white citizen.” | - 
The proposition is clearly éstablistied that j in paging. an allotment 


in severalty from the tribal lands an Indian does not exhaust or in — 


any wise. affect his right as a citizen of the United States by virtue of. | 
section 6 of the act of February 8, 1887, to inake a homestead entry 


of public lands (30 L. D., 375; 42. L. D. , 192), and in. principle Noo 


- distinction can be made between a ae viber of the Turtle Mountain — 
_band or tribe and a member of any other tribe of Indians. Nothing. , 


is found. in the treaty of 1892, ratified by. the act of ‘April 21, 1904:- = | 
(33 Stat., 189-194), to-warrant any other conclusion, and members coe 
of this: Band of Indians who have’ received allotments - on the Treserva-_ Boe fe 

tion, should, therefore, be accorded the ‘same rights on the public. cae 


- domain. as are granted to other Indians who attain eunenenD with- “ 
out discrimination. et i. : 


This raises a pas Caines aS 2 oe the rights ers ne | eee 


homestead’ law of a member of the band who has received a patent 


in fee for lands on. the public domain under article 6 of the afore- — as 


said agreement, are any different. from those of a- member of. the - 
7 band who has received an allotment on the reservation. In other | 
. words, for. the purpose of determining their rights on the public . 
: soniait can. the members of this band be divided into two. classes, | 


a = those. who took allotments or homesteads on the reservation and. ; ease 
ee __ those who made selection on the pupne domain, : . 
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Article 6 of the agreement j in question provides that: 


AU members of the Turtle Mountain band of Chippewa Indians whe may be ‘ 
unable to Secure land upon the reservation. above ceded may take homesteads | 
upon any vacant land belonging to the United States without charge, and shall 
continue to hold and be entitled to such share in all tribal funds, annuities, 
_ or other property, the same as if located on the reservation: Provided, That 

such right of alternate selection of. homesteads nal not be alienated or PODTe: ~~ 
sented by power of attorney. Ke, 2 ae 


In the judgment of the Department, a law gives no warrant foi | 


“such a-classification or distinction. By the treaty concluded with — | 


these Indians in 1892, amended and ratified by the act of. April 21, 
1904,,. supra, they a een all right, title and interest in and | 


some nine million acres of land lying along the northern boundary = 


line of North Dakota, which tract, except the small reservation of 


two townships, had previously - been opened to settlement. It was 


; ; therein stipulated that said Indians were to receive one ‘million dol- 


~ lars for the cession of the lands involved and the relinquishment of 


their claims against the Government ; and in addition, as above 
~ shewn, all members: who were unable io ‘procure allotments on the’ 


~ sthall reservation, were to ‘be permitted to take homesteads on the. ae 


public domain free of charge, the Government to hold the title to — 
such lands for a period of twenty years, and the Indians to be con- 


sidered and treated as though. located on the reservation. As: said 
: by the Department in the case of Voight v. Bruce (44 L. D. » 524)— a 


Ee . The situation, was this. The Indians had a reser vation which they held’ 1. * 23 
7 common, but . it was of limited area, so after providing for-its division in 


severalty it was agreed that those Indians who. were unable to secure lands 
_ on the: reservation | could select them on the public domain and that without 
charge, in order. to put all. members of the band as nearly as possible on ah - 
| equality. The revised roll. of the band showed who were the intended bene~ 
ficiaries under the law, both as to reservation and public lands. 

The privilege granted these Indians to take lands on the public domain. ean 


i. bart: of. the consideration for the cession. In addition to the payment to them 
of.one million: dollars for. such cession, those members. of the band who were _ 


- unable to secure land on their reservation were allowed to ‘Select lands on ane | 
: ee domain, | | 
In. this view OF the aids ie wight of Seen on ie: abil 
| omnis was not a gratuitous grant of lands of the United States, 
_ but was in fact given to compensate: or. indemnify the individual - 
‘Indian for his failure or inability to obtain his share of lands on | 


the reservation, By taking an allotment or homestead on the public | — 


~ - domain, the Indian merely exhausted his special right: under article . 
6 of the agreement. . He forfeited no tribal rights and stands on the - 
same footing and should. be treated and dealt with in all respects as 


- "one. who received lands on the reservation. Thus will all. members of _ 


. the band be put “ “as nearly as possible on an equality,” which was the 
| announced pupers of the sixth article of the treaty. : oS #9. 3 @ 
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“UNITED STATES EX REL. SOUTHERN PACIFIC RAILROAD. com- | 
| PANY V. LANE.! ~ 2 


Srarurss; PRovISOS Puree LANDS ; “INDEMNITY Lanps ; ‘Rieurs OF War. Ae 


i. A proviso must. be inter preted in the light of the waans of the act to: which 
it is attached. Its oper ation is usually confined. to the clause..or pro- . 


vision: immediately. preceding, -but where necessary to give effect: to the e 
‘legislative intent it will be: construed as applying to the entire act, A) 


"proviso, however, may contain legislation’ not directly related ‘to. the . 
subject- matter of the act itself, ‘thus enlarging the. scope. of. the. act, - or | 
even assuming: the function of an independent enactment (Citing Hails i 
: Safe: Co. v. Biba leh Marvin Safe Co. 31 App. D, Cc. 498.) 


2: Under fae proviso: of the Act. of Ganeess of August. 30, 1890. (26. Stat. at 
L. 391, chap. 887); requiring. that all patents for lands thereafter taken | 
up under any of the land laws of the United States should. contain: a 
reservation from the lands granted of a right of way for ditches or. 
‘canals constructed by the authority of. the. United States, it. was: the 
duty of the Land Department of the ‘Government, in issuing a patent to. 
the Southern Pacific Railroad Company for indemnity lands» under the 
Act of July 27, 1866. (14 Stat. at L. 292, chap. 278), which lands: were 

- selected: by that. company. after the passage of the Act of 1890, to insert 
in. the patent. a reservation from the lands thereby granted of such a 
_ fight: of way. ; eA ee. 


No. 3010. ‘Submitted “December” 5, 1916. Decided February 6, io17. 


| STATEMENT or THE Case. 


_ Hearrne- on an- essa by the rélator from. a. id eanont of. the 


| Supreme Court of the District of Columbia. dismissing a petition — 


for the writ of mandamus to compel the aes of the Interior to : 
reissue a patent. to. certain lands. Affirmed. / _—- | 


The Court 3 in the opinion stated the facts | as follower | — 
Relator, the Southern Pacific Railroad. Company, appealed ion iG 


ee judgment of the. supreme court of the District of Columbia deny- 


ing a writ of mandamus to compel Franklin K. Lane, the Secretary — 


of the Interior, and Clay” Tallman,. Commissioner of the General 
3 Land Office, to reissue a patent to certain indemnity lands to which - ac 


. it became ‘entitled ‘under the provisions of the Act’ of Congress of 


_ July 27; 1866 (14 Stat! at L. 292, chap. 278), entitled, “ An Act 


Granting Lands to Aid in the Concacon of a Railroad and Tele- ~ : 


.. graph Line from the States of Missouri and Arkansas t to the Pacific | et, 


Coast.” a” 


Section 3 of. ie act cron ta . That here be. and ay aa | 


eranted. to the Atlantic and Pacific Railroad. Company, its successors a 
and. assigns, for the ‘purpose of aiding in» the construction. of said 


. 1 Reported. in 46 App. D.-C., 74, and printed with the permission : and through oe 
| cour tesy of Charles Cowles Tucker, Esquire, Reporter.. a 
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~-pailroad: and ‘jleseaph nes to the Pacific ace eee ‘to secure the Te 


safe and speedy transportation of the mails, troops, munitions of 


oO war, and public stores, over the route of said line of railway and. its. 
| branches, every alternate section of public land, not mineral, desig- 


nated by odd numbers, to the amount of twenty alternate sections 
per mile, on each side of said railroad line, as said company. may 
adopt, through the Territories of the United States, and ten alter- - 
nate sections of land per mile-on each side of. said railroad: whenever - 
. it passes through any State, and whenever, on the line thereof, the 
United States have. full title, not reserved, sold, granted, or other- 


Wise appropriated, and. free. from pre-emption or other claims or ~— 


rights, at the time the line of. said road. is designated by a- plat — 
_ thereof, filed in the office of the Commissioner of the General Land 
Office; and whenever, prior to said time, any of said sections or parts 
of Sections shall’ have'been granted, sold, reserved, occupied by home- 
stead -settlers,-or pre- -empted, or otherwise disposed of, other lands 
shall be selected by said company-in lieu thereof, under the direc: 
tion of the Secretary of the Interior, in alternate sections, and des- 
ignated by odd numbers, not more High ten miles beyond. li limits. 
of said alternate sections, and not. including the reserved numbers.” 
- Under the authority conferred by this act, relator company se- 
lected a large tract of land embraced within the indemnity. limits, . 
which selection was duly approved by the Secretary of the Interior 
and clear-listed for patent to relator. A patent was issued therefor, 
which contained the following reservation: “ And.there is reserved 
- from the lands hereby granted, a right of way thereon for ditches. 
or canals constructed by the authority of the United States.” Re-. 


| lator is seeking to compel the reissue of the patent with this restric- os 


i” 


| tion. eliminated. 


Mr. A. A. Hooktang, Ir, Mr. Stanton 0. Pelle, and Mr. 0. P R 


Eas Ogilb y for the appellant: | oe 
Mr. Charles D.M ope: Solicitor fat the tienen Decne oe ae 


| and ir. a. Edward gs Assistant Attorney for the appellees,, _ . 
Mr. 5 ustice Van Onspux delivered the opinion of the Courts 


nee The Secretary of the Interior bases hig cadiones fee laces: the 
reservation in the patent upon an Act of Congress of 1890, passed 


Lo long subsequent to the date of the original grant and the location ae 

_.of the line of railroad under it, but prior to the selection of the in- 

-demnity lands i in question. Undoubtedly, if, as contended by counsel re 

for relator company, the same interest passed. by the grant of these” - 
eae lands 2 as to. the odd-numbered sections within the peey belt, such ‘ 


\ 
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interest. b eroulal relate back to aie date of the Soe: ae: ‘and i 


the government could not, under the authority of the later. act, in- — 


- -sert.in the patent a reservation’ such as was. done inthis instance. _ 


_ It.is important, therefore, to determine the nature of the grant = __ 
or iginally made of these indemnity lands.- The odd- numbered sec. 


7 tions of land within. the primary . belt or place: limits. Congress = 


granted: outright. ~The title became. fixed upon the filing of a map a - 
definitely. locating the line of railroad, and related back to the date — 7 
of the. grant. Tt amounted to a grant in praesenti. Van Wyck v. — 


-  Knevals, 108 U. S., 860, 366, 27 L. ed: 201, 208, 1 Sup. Ct. Rep. 336; 


Kansas P. R. Co. : ‘Dummeyer, 113 U. S., 629, 28 L. ed. 1122, 5. Sup. 
Ot. Rep. 566. As to these lands, the. grantee acquired title by ‘the 

terms of the act as soon as the location of the odd- numbered sections 
had been ascertained. by survey. . ~The act was self- -execuitory upon. | 

' identification.. It contemplated present conditions and excluded all — 
conditions not then existing. It contemplated existing private. rights. | 
in- portions of the lands. oranted, and made provision for this: con- 
tingency by conferring upon the grantee. the power to select, lands | 
in lieu thereof from a designated. strip adjacent thereto. | 
As to the indemnity lands, however, the act. was not self- -executory.. 


All it fixed-was the right and quantity of indemnity; not the quality, ‘ 


| description, or location of the land that. might be selected when at ; 
some future time the right should arise. Its operation depended _ 
upon a future contingency, in which, should it. arise, the grantee. be-. 


‘came the moving party. The Seed company “was. given power to 
make selection. of indemnity lands only defined as within certain ~ 


limits in their then present condition. In United Statés v. Southern 


P. R. Co: , 223 U. ‘S., D69,. 570, 56 L. ed. 553, 555, 82 Sup. Ct. Rep. 826, ko ee, 

these indemnity railroad: grants-are defined: as follows: “An in- © 

_ demnity grant like the residuary. clause in. a will, contemplates the 

~ uncertain and looks to-the future. What a. railroud: is to be’ in- ae 
demnified for ; may be: fixed as of the moment of the grant, but what 


it may elect when its right to indemnity is determined aeons on 


the state of the lands selected at the moment of choice. Of course . | 
the railroad is limited in choosing by the terms of the indemnity. a 

| ~ grant, but the so- -called grant is rather to be described as a pores: an | 
» Ordinarily no:color of title is gained until the power is exercised.” 
It follows, therefore, that. all the right conferred by the act as eS 


‘he indemnity lands was the power of selection. It did not amount. 


- to a grant in praesent. No interest was’ conveyed j in any particular. so 


~ described lands, but-only the power to select lands of even quantity = — 
: within certain defined limits in their present condition, with allthe 
>” restrictions, reservations, or easements which may have ‘bean: imposed ae 
Sat anol: them aby. Congress. In other words, within the PUMeTy: belt” 


410 "DECISIONS RELATING TO ‘THR PUBLIC LANDS. = tvor, 


Ny. 


Or. place: limits the grantee takes the land ‘in: the onan existing 7 
at the time of the location of the line of the railroad under the — 
grant, and within the indemnity limits in the condition existing at. 

_ the time of selection. The distinction is concisely stated in Oregon 

— & OLR. Co. v. United States, 189 U. Ss. 108, 112, 47° L. ed. 726, 730, 


a 23 Sup. Ct. Rep. 615, as follows: “ Now, it ee long been settled that 


while a-railroad company, after its definite location, acquires an in- . 


terest in the odd-numbered sections within its place or granted | - 
| limits,—which interest relates back to the date of the granting actys— 
the rule is otherwise as to lands within ‘indemnity limits. Asto 


_ lands of the latter class, the company acquires no interest in. any 
specific sections until a eclection is made with the approval of the _ 
Land Department; and then its right relates to the date of the selec-. _ 
_, tion. And nothing stands in the way of a disposition of indemnity 


_. Jands, prior to selection, as Congress may choose to make.” 


It Jogically follows that if there is nothing to prevent the aes 


rol position by the government of the odd-numbered sections of land 


within the indemnity limits prior to selection, there is no. limitation 
upon the right of Congress to impose upon such lands prior to-selec- 


‘tion the reservation of an easement for ditches and canals essential in ~~ 


_ carrying out a great public scheme for the development. of that sec- 
. tion of the country in which, the al porien of the public do- 
main lies. © ‘o 7 
“This brings us to thie - main citi in he sae right of ae 
Secretary of the Interior to insert. this reservation of easement for 


ditches and canals in the patent.. The claim of authority ianaaca = 


upon a proviso to the Act of Congress of August 30, 1890 (26 Stat. 
at L, 891, chap. 887). The scope of the proviso may be understood 
_ more clearly by a brief reference. to the legislation of which it forms. 
a part. The Sundry Civil Act of October 2, 1888 (25 Stat. at L. 
. §26, 527, chap. 1069, Comp. Stat., 1916, section 4696), contained an- 

appropriation to enable the Geslonical Survey, under direction of: 
the ‘Secretary of the Interior, to conduct. an investigation as to. 


“the extent to which the avid” région of the United States can i 


| be redeemed by irrigation, and the segregation of the irrigable. lands 
in such arid region, and for the selection of sites for reservoirs and — 


other hydraulic works necessary for the storage atrd. utilization of © 
~ . water for irrigation and the prevention of floods and. overflows,” and | 
-. to make a detailed report to Congress of the expenditure of the 
money. appropriated to meet the expense of conducting the investiga- 
* stlon, including “the amount used for actual survey ‘and engineer 
work in the field in locating sites. for reservoirs.” In. furtherance 


a of this great reclamation scheme upon. which the Government was 
_ > just embarking, the act provided that “all lands which may here- 


| atter be desanaied or selected by such peed States ne a ta. aoe 


eight | 
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sites 4Ge reservoirs, ditches or canals for irrigation y purposes a all a 


the: lands made susceptible ‘of irrigation. by such reservoirs, ditches . 
or canals. are from this'time henceforth hereby reserved from sale 


as the property. of the United States, and shall not be subject after 

_'- the passage of this act, to entry; settlement. or becupaton until fur- - 
ther provided by law.” ee” 

/ . The Act of Consves: of August: 30, 1890, ere that “so one 


- of. the. Act of October second, sightoan hundred: -and_ eighty- — ye 
_as provides for the withdrawal of the public lands 


Ok 


from mnie cecupation and settlement, is hereby repealed, and all — 


Py entries. made or claims initiated i in ae faith and valid but for said’ — | 
-- act, shall be recognized and may be perfected in the same manner as) 


if ad law had not been enacted, except that reservoir sites her etofore 
located or selected shall remain segregated and reserved from entry or 
settlement as provided by said act, until otherwise provided by: law, - 
and reservoir’sites: hereafter located or selected on public lands shall 


- in lke manner be reserved from the date of the location. or selection | 


thereof. No person who shall after the passage of this act, enter 
upon any of. the public lands with a view to. occupation, entry or set- 
tlement under any of the land laws shall be permitted. to- acquire title 


to more than three hundred and twenty acres in the aggregate, under .. . 


all of said laws, but this limitation shall not operate to curtail. the . 


right of any person who-has heretofore made entry or settlement on — | 
the. public lands, or whose occupation, entry or settlement, is’ 


validated by this act : Provided, That in all patents for lands here-_ 
after, taken. up under any of the land laws of the. United States 
or on entries or claims: validated. by this act west of the one hun- 


-. dredth meridian, it shall be expressed. that there is reserved from 


the lands in said patent described, a right of way thereon for: ditches 


> or canals constructed by the authority: of the United States.” 
It will be observed that this act, independent of the proviso, pro- 


vides for two things. - Without in any way changing the scope — 


~ or object. of the Act of 1888, in so far as power was vested thereunder 


to survey and establish | reservoir. sites: and the location of canals or eee 


ditches as an initial step to the general.reclamation scheme, it simply pie 


. restored to’ entry and settlement the lands withdrawn ander the prior. 


 aet. . The act also placed: a limitation upon the amount of land which aA 
amy person may acquire by occupation, entry, or settlement under 


tes any of the land laws, and also validated entries or settlements there- a 


_ tofore made. This limitation as to amount applied only to, indivi dual | = 
_ entrymen, and had no reference to railroad indemnity orants. . . 
_. We now approach the construction of the proviso above quoted, OP sxe 

| ‘upon which the Secretary of the Interior justifies the insertion in 

- railroad indemnity patents of an easement reservation in favor of the 

a United. ites ncn the construction of ditches and canals. The a of iat, es Bb 
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| statutory construction is familiar, that a proviso must Be interpreted | 


in the light of the terms of the act to which. it iz attached. Its opera-~ 


tion is usually confined to the clause or provision immediately preced- 


ing, but where necessary to give effect tothe legislative intent it will - 


be. construed. ‘as applying to the entire act. A proviso, however, 7 
may contain legislation not directly related to the subject-matter of — 


the act itself, thus enlarging the scope-of the act, or even assuming . 
the function of an independent: enactment. | Siephen: vy. illinois 0. RB. 
Go. 128 Tl. App. 99; Hail’s Safe Co. v. ‘Herring-Hall-Marvin Safe con 


.s Co. 31 App. D.C. 498; National Bank v. Cleveland, 156 Fed. 251. — 
. With: these clementary rules in mind, it will be observed that the 
| Aorovian in question relates to two classes of lands,—< entries or claims 
validated by this act,” and “ Jands hereafter taken up under any of . 
the land laws of phe United States.” To determine the intent of 
Congress in using the sweeping, all-inclusive language, descriptive 
of the latter classification, the general scope and subject-matter of 
_ the legislation of which this act forms a part must be considered.’ 
It was part of the initial legislation relating to a great project for- 
- conserving the flood waters and reclaiming the-arid lands of the 
United States susceptible of irrigation west of the one hundredth 
meridian.” Tn the body. of the act. reservoir sites are reserved gen- ° 
erally on public lands. This. reservation, considering the scope of. 
the legislation. of which the act forms a part, and especially the un- ~ 
affected: provisions of the earlier act of which “it is amendatory, 
— would be almost. ambiguous without: the further reservation of an 
easement for the construction of ditches and canals. For why re- - 
“gerve from the public domain reservoir sites, and not the’ right of 


- way for ditches and canals, the agencies. essential to CONVEY: the 
: stored flood waters from the reservoirs to the land? =a oo | 


__ Had the act embraced only general land laws, the: contention of 7 


relator would not be without force; for the term ‘ ‘general land laws” 


relates to laws available to any member of the public possessing the ~ 


requisite qualifications to take up and upon compliance with certain | 
- conditions acquire title to a portion of the public domain. But Con- 


'. gress used no qualifying word. The language is general,— “any of 


ae the land laws.” True, the right of relator company to select the — 
. Jand in question is conferred by special act. ~ It is nota generalland . 
law, but a special land act. No member of the public could:acquire 


a land under it, for it provides a method by which the particular cor- 


~ sporation may under. certain prescribed conditions and for a special — 
aa purpose acquire title to the land. It will hardly be. contended, how- a 

ever, that this is not a land law of the United States. Indeed, an 
act. granting the right or power to select. indemnity railroad lands 

..° has been expressly held to be a land law of the United States under — 
—_ the: administrative jurisdiction -of the Secretary of the Interior. 
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Saath 0G. R. Co. v. Price. boumue 133 U. = 496, BLL, 33 Li ede 


| > 687, 694, 10 Sup. Ct. Rep. 341; Weyerhaeuser v. Hoyt, 219 U. 8. 880, is 
888, 55 L. ed. 258, 261, 31 Sup. Ct. Rep. 300.00 i 
| There j is nothing exceptional in a railroad. sae grant: to ae | 


tinguish, it from the general purpose. ‘of the Act of 1890. The lands AS _ 


ve here involved, until selected, were a part of the. public domain sub-. Boge 


ject to be taken up by any. qualified | citizen under the general land | ee 


ae laws of the United States. The power granted to any such citizen to a 


Ane acquire title to public. lands i is not different from the power granted re 
-_.toa railroad upon the happening of a certain contingency to likewise 


acquire title to similar: lands. within a limited area. The power is 
the same, and there is no sound reason for reading into the statute a. 


_. distinction’ as to conditions. The railroad company and the entry- - 


man must alike: invoke the operation of a land law of the United 
~ States in ths, Land Department, ; the disposing agency: of the gov | 
ernment. .2 

We think, ther sere, that the broad languige of thie. proviso em- 
braces all. public land west of the one hundredth meridian, subject — 
atthe date of the act to be taken. up ‘under any of the land laws of the 
United States, general or special, unless otherwise exempted by the 
~ terms of the law granting title to the lands or the power to acquire . 

title, either by entry or selection. No such exemption exists here. 
| ‘The eae is affirmed, with ¢ costs. a. 


—— 


“MARTIN ve . WHITMORE, 
Decided May’ 7 1918. 


Drsene fires “Sikes 5, Acr OF. Marcx 4, 1915—Creprr FOR: IMPROVEMENTS OF 
| PRIoR ENTRYMAN. | _ - | s | 
| “While a desert jJand entryman, ‘ in making annual: bebe is. ie ‘entitled to a 
‘credit for impr ovements placed upon the land by a former entr yman ‘whose __ 
-relinquisliment he has purchased; he may, in the event he invokes’ the 
benefits of section. 5 of the act of: March. 4,. 1915 (38 Stat., ae; oy 
| claim’ eredit for money: So expended. — - se ag 


Vocrtsane, First Assistant er etaieys | ee ae: —_ 
Milton E. Whitmore has appealed. from a dedsione of ig con one 


- - uiesionen of the General Land Office, dated. September: 25, 1917, hold-. | 


ing his desert land entry for cancellation se Cs contest of George : 


“Ae Martin. — 
The entry was a October 21, 1918, ‘for the sw.4 4, sw. ra NW. coer 
1, W.4 SE. 4 ,and SE. ¢ SE. 4, Sec, 10, T. 4 N. R. 29 E., W.M, | 

_ 820 acres, ta. Grande, Oregon, land district. First. annual proof 


. was: filed October 20, 1914, alleging an. aa of ‘$387, 50, e pe 
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itemized: as oo posts a wire ne and labor - ‘involved in aie: . 
construction: of 34 miles of 8-wire and one- -half mile of 2-wire’ 
fence, enclosing - the entire tract, and across fence. Second an- 


nual proof was filed October 19, 1915, alleging an expenditure of | . 


$800 in the purchase of a 6 H..P. gas engine to be used for pumping 
water for irrigating purposes, and $28 for material and labor’ 
enchants a house to shelter the engine. 

The contest affidavit, which was filed J anuary 20, 1916, vallagdas 


Milton E. Whitmore did not ‘expend the sum of $387.50 nor any other sum . 
in the construction of a: fence necessary for the reclamation of ‘said land dur- 


= ing the first year after making entry nor at any other time ; that he did not — 


-- expend the. sum of $328 nor any other sum for a gas engine and for a house 


_ for the same during the second year after making entry nor at any other time; b goa 


and that he. has made no expenditures for the necessary. irrigation, reclainax: ~ 


: tion, and cultivation of said land since making entry, as required by law. — 


After due proceedings, hearing was held before a designated offi- | 
cer, and upon consideration of the testimony the local officers recom- 
mended, under date of February 23, 1917, that the contest be dis-_ | 
- missed. Upon appeal, the Commissioner meyersed: the decision below, 
and. further appeal, brings the case before the Parents where. 


7 oral. argument has been. heard. 


The facts.are clear and undisputed. The inact was originally-é em- 
braced in the desert land entry of D. W. Bailey, made.October 20, 
1909, who submitted first annual proof in 1910, claiming credit for. 
expenditures amounting to $348.02, consisting of labor and material 
used in fencing and cross: fencing the entire tract. Second annual. 
proof was submitted October 19, 1911, itemizing an expenditure of 
$335.85 in the purchase and transportation of a gasoline engine and 

pump and in the construction of an engine house, etc. These proofs 
were apparently satisfactory to. the Commissioner. Later a third. 
proof was -filed, but the. expenditures therein set forth for which 
~ eredit was eisai semed to be largely a duplication of those claimed. 
| in the second proof. The acceptable ‘expenditures made by Bailey 
amounted to:$683.87. : | 


‘October 21, 1918, Bailey filed a naa of the entry, Whit- a | 


ae agreeing to give him. $650 for the improvements onthe land, - 
$325. being paid in cash and the balance on credit. Whitmore re- 


~ ceived a bill of sale for these improvements, and. thereafter claimed 
.. eredit for them in the two annual proofs submitted and hereinbefore | - 
72 referred to. . Nothing whatever was done on the land by Whitmore | 
‘from the time he made entry until Martin’s contest was initiated. 


Since the hearing he has filed third annual proof, showing an ex- 


| — of oe for wanes and oe a well 158 feet ce up on he oes 


ie GL) e, tas 
: aera in this ¢ case is not. sdtitied to the extension. of time: aed a 
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| the land. He aes also filed. an application for an sercnsion, of time et - 3 


within which to submit final proof under the first of the last. three 
Paragraphs of section 5 of the act. of Maren 4, 1915 Oe Stat., 11388, ae 


_. for, inasmuch as, under the. decision. in Herren v. Hicks (41 L.D., | | 
601), the improvements placed upon the land by Bailey and pur- 


chased by him can not be made the.basis of annual proof such as will 


satisfy the usual requirements of the desert-land law. The expendi- ge 


- tures, however, appear to be acceptable ; in support of a claim for re- 


 Hief under the last two paragraphs of section 5 of the said act of | 
March 4, 1915, and the. entryman may, if he so desires, invoke the — 


benefits of ether ‘of those paragraphs, notwithstanding the inter-. . 
~ vention of contest. (see Weir v. Overr, 46 L. D. , 2083), and to this end — 


the contest will be suspended for a period of thirty days from - | 


“notice hereof to permit such an application to be filed, should he wish. 
to show himself entitled to. that form of relief. It will be incum- 
_ bent upon him, in that event, to clearly establish, if it be a fact, that 
~ the land is not. irrigable tron any known source of water supply. . 
The decision. appealed from is modified accordingly. and the case 
remanded for further and appropriate action hereunder, iricluding 
an investigation by a special agent, if such investigation be deemed 
- necessary by the Commissioner of the General Land Office. 


| HENRY WHITE. * 
ao | Decided May 25, 1918. 


Cunen-Year Hounsrean—Curmivation—Hqurranr Aig eliniow 


. The pendency of an application for reduction. of the required area of culti- - 
_. ation under -the provisions of the act of June 6, 1912, excuses an- entryman | 


' from submitting final proof in support of the. entry until final disposition is 


- made of such: application, and where the offer. of final. proof is thus delayed : = 
until after the expiration Of. the statutory period the entry need not be sent. eo 
ato the Board of: ‘Equitable Adjudication for confirmation. | 
: Voomnsaxc, First Assistant Secretary. | 


- - Henry White has. appealed from a decision of the Cara 
of the General Land Office, dated March 17, 1917, denying his ap- 


oe plication for the reduction to ten acres of the required area of culti- 
~ vation in connection with his homestead entry, made September 25,. 


+ 1919, for the SE. 4 NE. 4, Sec. 9,S.$NW.4,SW.2NE.dandE.d 


>» SW. 4, Sec. 10, NE. i NW. 4, and NW. 4 NE. 4, Sec ws, T. 36 N., R oe 
“- VE, M. M. , Havre, —— land district. . 
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' The applestian for. ‘reduction, filed October 25, 1915, ee ithe = 


- provisions of the act of. June 6, 1919 (37 Stat., 193) , stinted that the 


‘soil of the entire claim is of a gravelly nature, the surface being a 


~ rough and uneven; that the altitude is over four thousand feet, and 


’ that frosts occur in June and the latter part of August. © 


A special agent, who examined the. claim on August 1%, 1916, re- 
ported as follows, under date of February 7, 1917: ae 


The entry can be cultivated: as follows: SW. 4 NE. 3, See, 10, twenty acres: 
Sk 4 NW. 4, See. 10, five acres. The remainder of the entry is not susceptible ~ 
of oultivation. because same is cut by deep coulees ‘and extremely POueD: The 
entry is located in the foothills of West Butte, 

The improvements consist - of a house 8 x 16, and one. ‘mile of wire fence. 
Claimant was living. on the homestead entry, at the date of my visit. I recom- . 


mend that the required area of cultivation be reduced to twenty- five acres. 


7 ‘Entryman was not notified of the decision of March 17, 1917, until © 
after he had, on August 24, 1917, filed notice of intetion to sibrait 
final -proof. The proof was submitted October 13, 1917, and shows 

that residence was established in March, 1918; that the only absence 

was from November, 1913, to April, 1914, once entryman. was work- 
ing for wages; ‘thet five acres. were cultivated: in 1918, seven acres: . 
in 1914 and 1915, and ten acres in 1916 and 1917. The five acres . 
planted in 1913 produced ten bushels of barley ‘per acre, but the oats 
planted i in.1914 failed to mature. The ten acres of bar ley planted 
in 1916 and 1917 were cut-for hay. The improvements, valued at‘ 
$250, consist of a house 8 by 16 feet, barn 16 by 18 feet, and one mile 
of fencing.» = 7 

In his appeal claimant ailevea | that fhe area not | in cilevations is 

| rough and stony, making it almost’ impossible to bedi and that the 

land is more valuable for grazing. _ : | 

i Under the facts developed, jnagucke as ‘there was a lone hee in 

-acting on the application for reduction, and that the lifetime of the 


entry: had almost expired before he was notified of the adverse ~~ 


| action, it is believed that the cultivation actually. performed should. 


be accepted as sufficient, and final certificate and patent issue,. in “a | 


the absence of other objection, Although the final proof was not. 


submitted within the statutory period, and notice of intention to sub- - 
mit the proof was not filed until thirty-two days prior to the expira-. 


. tion of the lifetime of the entry, submission of the case to the Board. © 
of Equitable Adjudication for confirmation -is not necessary, the 


_ entryman being warranted in delaying the submission of ‘proot until : _ te 
* 2 advised of..action on his application. for reduction. | cg 


: - going. 


The decision appealed . from is thodified to. agree with the fore. ; os : 


‘ 
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| CHARLES A. GALUSHA. - 
Decided June. 21, 1918. 


RECLAMATION Ewtey—HstasiisH Ment OF. Farm Unre—Finas. CERTIFICATE, 


: Prior to the due establishment of farm units, and the conformation of the par- : | | 
ticular entry to an approved unit, proof of reclamation of the land. em- 
_ braced within a: “reclamation homestead. entry’ under the act of June J, © ae 


_ 1902 (82. Stat., 388), will not be accepted. 


Voontana, First Assistant ‘Secretary: ee ae 
| ‘Charles. A. Galusha has appealed - Fon a, dacition of ae Commis. he 

Wionee of the General Land: Office dated August: 14,1917, rejectinga 
final affidavit. submitted. i in connection with hoa entry 022470, . ight oi 

for Lot 1 and the N. 4 NW. #Sec. 17,T.18.,R.2E,G.&S.R.M, | 
Salt River Irrigation Project, within the Phoenix, herons land a 


district. 
. Final proof. was s accepted on Fa une e 4, 1917, tab ect to the provisions | 


_ of the Reclamation act. A farm unit plat. was approved November 
93, 1915, whereon the land embraced in this entry is shown as lying. 
| within Ghies farm units. January 18, 1917, a public notice was — 


issued. announcing the availability of a water supply for the land 
shown on the farm unit’plat. June 25, 1917, the entryman filed his 


‘final affidavit, which was approved by. the Project Manager. In the | ° 
decision appealed. from, the Commissioner held that: such approval 
“was erroneous, as it appeared from the record that the entryman has 


not yet pono uied his entry EY a ec farm unit and Or that-reason | 
rejected said affidavit. | 
Section 13 of the act PS: hear 13, 1914 L (38 Stat., 686), ssecieies | 


that all entries under reclamation projects containing more than one. .— 


farm unit shall be reduced in area and conformed to a‘ single farm — 
~~ unit within two years. after the issuance of a farm unit plat for the 

"project. Although the farm unit. plat. was approved -} November ae 
1915, it was not made public or promulgated until J anuary 18, 1917, i oe 
hence entryman ‘had two years from J anuary 18, 1917, within which | ate, Oo 
_ to conform his entry to a single farm unit and to dispose of the ex- 
-eess.of his. entry above one farm unit.- The record discloses that. a 
| -entryman has already reclaimed the. land in the entire entry and has Hike a. 
| made final proof thereof in. the form. required. | - 


- Entryman. contends that. in view of the above facts: the Geis . 


sioner erred in rejecting his final-affidavit. Paragraphs 56 and 57 oe 
js of the General Reclamation. Circular (45.1. D., 385, 399), provide; 


56. Homesteaders who have resided. on, cultivated, and improved their lands - 


for the time required by. the homestead law and have submitted proof which ~ = 


has been found satisfactory thereunder by .the Geveral Land Office but: who - 
*s  4587° 17 —vor 46—27 : 
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are anabie to fur nish nicer of reclamation because water ae not been fur- —. 
-nished ‘to the lands or farm units have not been established, will be excused 
from further residence on their lands and will be given a notice- ‘reciting that 
further residence is not required, but that final certificate and patent. will not | 
issue. until proof. of reclamation of one-half of the irrigable area. of the: entry, 


e as finally ‘adjusted to an. approved farm unit, and payment of all charges due. ‘ 3 


| _ “under the public notices and orders issued in pursuance of the reclamation law. 


57. The act of August. 9, 1912 (37 Stat., 265), expressly requires réclamation 
of one-half of the irrigable. area of the entry as finally. adjusted before final. 
certificate and patents may issue thereunder, and, therefore, the act does not © 


Pe authorize the issuance of final certificate. on homestead entries made subject. to. | 
. the reclamation law, prior to the establishment by the Secretary of: the Interior . 
a of farm units, and the conformation of the entry to an approved unit, for the — 
reason. that prior to that time the entry is still subject to adjustment in area, oo 


*- and it can ‘not be determined what area must: be MamiaLely reclaimed under the 7 
: provisions of the act. | : a . ts i. # nite 
It is not believed to be In “ihe interest et good. adrainisteation to” 

accept the final proof of reclamation. until the entry As. conformed 

.. to an approved unit as required by the Pegi lations ¢ cited. 

The decision appealed from is aifirmed. . | : 


——— 


“ ADMINISTRATIVE “RULING. 


Riezrs: OF Way FOR Reservors. AND: Canars—APPLtcaTIon IN, Conrnicr WITH: 
APPROVED RicHT—WHEN SUBSEQUENT APPLICATION. MAY BE APPROVED. 


. ‘Deparracenr OF THLE ‘Inrertor, 
(Orrice OF THE First ASSISTANT Suomerany, 
rae: Washington, D. C.; June 24, 1918, 


Dear. Mr. TaLuMan : : I am returning herewith letter, submitting 

map for approval, in the matter of the application of Edward L. - 

| Kafader and. George T. Neasham Corea 05789], applicants for. 

‘reservoir and canal easements. 7 
ak suggest that the application be held suspended: and ae you pre- | 

. pare for my signature a’ letter to the Attorney General, requesting 

_ him to commence an action in the proper forum for the forfeiture” 
of all of the rights. of the present grantee to these identical lands o 


accruing to him by approval of his TAP and ee on. June ee _ 


11th, 1911. he iu ; 
' in my judgment, it is ies Enero in all cases a have aes of 7 
- forfeiture entered before. approval of second application for easement . 


over the same. lands, and, unless some’ argument to the contrary 1s ae 


advanced, ‘I shall adhere to that rule henceforth.’ 1. 


eEmalyy 
ALExaNpen T Voarrsane. 


ee 1 Note : For earlier rule, see Desert Irrigation Co: et ale, Sevier River Land and Water ; 
Co. (40 L. D.; 463), and H. H. Tomkins (41 L. D., ore) | | - 2 
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MINNESOTA DRAINAGE LAWS—ACT OF MAY 20, 1908—AMEND- | 
_ MENT OF REGULATIONS. | 


“Omovrar, 


| Deparment OF THE Iwrerror, 
GenerAL LAND Orrice, 
| ‘es WwW aahington, dD, C., June 28, 1918. 
| Renters AND REcervmns, | : 
Cass Lax, Crookston: AND Dover: ome ae 
“Paragraph No. 19 of Circular of Instructions No. 470, of April 45, = 
1916 (45 L. D. 40), issued under the Act. of aaa 20, 1908 of Stati, | 


. a 169), is amended to. read as follows: 


. 19.. Affidavits as to qualifications ér_as to the status: of lands which may be 


_.. Yequired of purchasers under these regulations may be executed before an officer 

aaa authorized to administer oatlis: and having a. seal or where ‘such purchasers are | 
in actual service: in the military. or naval. service of the United States, the .-- 
. affidavits may be made before the. officer: commanding in the branch of the. 
_ service in which the. ‘party is engaged. The affidavit as to the. non-saline char- . 


acter of the. land cannot be made on information and “belief. © This affidavit, E 

- however, . may be made by a reliable party who has actual knowledge of the 

| facts. - (See case of Mendenhall v8. ‘Howell et al., 14 1. Di 461). 7 

| | Cray Toe 5 
| Commissioner, - 
Appr avede —— | 
“Aupxanen T. VogEtsane, . | 7 

| - 4 inst Assistant Secretary. 


ef oy, ; ., ‘ *4 


JOHNSON ; v. KOLAROFF, 
ae ‘ ae i : “Decided ray 5, eI os, 


| Crrzansire—NAaroratizari0n" ‘PRocumpinés—Duty. OF LAND Deparment. | 
| The land depar tment is not charged with a duty to inquire into. the regular ity 


Of naturalization proceedings, and an order of eourt; apparently regular, | 2 A 7 
- admitting to citizenship,. will be treated as. conclusive and | not pebect: to” : 


collateral attack.. 


=. ~-Vooursans, First Assistant Secretary: OE Bg Be a ae 


Jess A. Johnson has appealed. from. the decision: of the Con ee 


sioner of the General Land Office, dated March 5, 1918,denying‘his _ 


= application to contest the. penile entry of George K. ‘Kelaroff, 


” for the NE. 4, W. 4, NW. 3, SE..4, NW. 4, NE. 4, SW. 4, Sec. 34, 
_T.26.N., R.29 E., N. M. pa M., within the Clayton; New a land . 
district. | 
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‘The entry was made Novemibar OB, 1910, by Kolaroff, ane stated a 


in his application that he was a naburalized citizen and was married. 
The record discloses that on December 14, 1909, he made declaration 


of his intention to become a citizen, and on March 7, 1916, a certificate 7 


of naturalization was. issued to him Py, a court of competent ee 


baere diction. 


' : 


~ March 14, 1916, neat nas final Giese proof. on his en- a 


os try and final sertificats issued thereon March 20,1916. November. 6, 
1916, the Department of Labor: advised the (Corarnissioner. of the 
| Genceal Land Office that Kolaroff had obtained his certificate of 
naturalization without: meeting the requirements of law and that 


steps were being taken or would be taken looking to the’ cancellation e “ 


_ thereof. It appears that Kolaroff had neglected to furnish a certifi-. 
cate from the Department of Labor. stating the date, place, and man-. 


ner of his arrival in the. United States, at the time he applied for | 


| fina] naturalization. However, on October 16, 1917, the Commis-" 


- gioner of Naturalization advised the Commicsione: af the General 


‘Land Office that proceedings to cancel the citizenship certificate of 


:¢ entryman had been Siem eset and that 1 no other action adverse thereto ee 


was then contemplated. | 
August 15, 1917, J ohnson filed this contest, alleging: 


George K. Kolaroff has ‘abandoned said land and abandoned all. Ades of 
. securing patent therefor ; that he is not a citizen of the United States and is 
Os os disqualified to become such ; that suit has been initiated in the Federal District. 
Court for the District of New Mexico to set aside the final certificate of 
naturalization, which was inadvertently or erroneously issued to said con- - 


testee; that said contestee is nOW @ fugitive from justice. 


~The local officers denied the application, and their action was - 
affirmed by the Commissioner, on appeal by J ohnson. . 


An analysis of the foregoing statement of facts and of the: eels ee 


; clearly discloses that contestant has failed to state a cause of action: 


- sufficient to justify the Department in granting a hearing thereon. 
< Having earned a patent, it is immaterial that contestee has not 

resided on the land since said time. It is no duty of the Department 
to inquire into the regularity of the proceedings under which con- 


_ testee acquired his naturalization certificate, but the order. admitting . 
him to citizenship, having the force and effect of a judgment, is 
conclusive as to all matters necessarily before. the court and involved ; 
in the issue and is not open to collateral attack, “Spats Om ‘Spratt, a 
4 Pet. (U. 8.) 383. ee - ae 
The decision appealed from 3 is afirmed. 
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HOY, ASSIGNEE OF HESS.. 


a Decided July 18, 1918. — -! 


on Sonrers’ ADprrnowaz: RIGHT. ASSIGNMENT ADMINISTRATIVE Roun ‘oF ites Pie hes 


— RUARY 15, 1917. 


| The bequest by: a soldier of his ‘soldiers’ additional | ‘homestead vent is. not ; 
an assignment. within : the meaning of the Administrative aeuiine of Peb- . 


ee ruary | 46, (1917 (46° L. D., 32)... 


2, Vocntsane, First Assistant Sea: 


. This is an appeal from the decision. os the Comal nee of ih 


General Land Office, March 11, 1918, rejecting the paar of . . 
_ Frank M. Hoy. to make soldier’s additional entry of SW. 4 SE. 4; bos 
Sec. 5, and NE. 4 NW. 4, Sec. 8, T. 39 N,, ‘R. 58 E., M. D. M, im. 


the Elko, Nevada, land district. 


The. application j is based: partly Sao the: seat of the need ; 
right of William R. ‘Hess, a civil war soldier, to enter 0.55 acre, 
_ which right was recertified April. 8, 1900, in the name of John M.” 


Rankin, the soldier’s assignee, and partly: on an: assignment of the 
: right ae Sylvester Ramey, a civil war soldier, to enter 80 acres, which 
_ he did not use or assign during his lifetime; but which is daaaed: to 

- have passed to his granddaughter and legatee, Hazel V. Isachsson, by 
virtue of said soldier’s.last will and testament, executed May 18, 1908, 


and which, after the testator’ s death on August 13, 1908; was duly 
admitted to probate in Idaho—the. assignment of said supposed right. - 
by said legatee, Hazel V. Wilson (nee Isachsson), to one Glavis (the | 


immediate assignor of said applicant) bearing date April 2, 1917. 
~The Commissioner’s decision found the right of Hess in ‘he hands 
of his assignee. satisfactory as a basis of entry; but held the appli- 


cation for rejection on.the ground that the assignment of Ramey’s | 

right was made by his said legatee subsequent to the administrative —. 

— ruling dated February 15, 1917, set forth in Circular No. 528 (46 ee 

iL. D., 32), which. aromnleated: the rule that: “No sdldier’s addi- 

tional right assigned by the heirs generally or by thé administrator 4 
of a deceased soldier * * * ,after the date hereof, will be recog- — 
nized as the valid basis of ae of public land.” Me letter of the _ 

- Secretary of the Interior. adhering to said administrative ruling, and a 


restating the grounds thereof, is to be found in 46 L. D., at p. 274. 


Prior to said administrative ruling, several devsens: had been 7 


based on the previous departmental view that the soldier’s additional ~ | 


right was not a life estate merely, but, although neither exercised in - ae, oi 
"person nor assigned by the soldier during his lifetime, passed, upon. tt 

his dying intestate, to his personal representative (Williford Jenkins, =. - 
29: L. D., 510; Julia A. Lawrence, Ib., 658; Allen Laughlin, 31 Id, | 


= 2565 | Bagar A. Oa 33 Id., 245; Frederick Roth, tb., aoe ‘William 
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_E. ee 87 Id. 194) —although i in some cases held erense by 


o. his heirs (David iWornee 32 Id., 295; William D. Kilpatrick, 38 Id., 


. 984;-Austin A. Ball, 40 Id. Dor. upon his dying testate, to is 
: specific or his residuary Necates: thereunder (Fidelo C. Sharp, 35— 
Id., 164; David Werner, supra). If the right survived the soldier’s — 


7 Aéath it was. entirely logical to apply that doctrine to cases of be- oe 


quest as well as of intestacy ; but it did not. follow that where the 
devolution by will was not specific, but operated only by force of a 
residuary clause, it ‘amounted to an exercise, by assignment, of the 
soldier’s statutory right, giving it thereafter the attributes of. prop- 7 
erty under the doctrine of Webster v. Luther (163 U. S., 331). No 


~ guch extension of the Department’ S former interpretation of that doc- — a 


- ‘trine was ever declared or intimated; ndeed, the case of Elmer D. | 
Richards (45 L. D., 99), although not involving the precise point, 
looks in the. other direction? ‘The former doctrine went no further — 

than to place the soldier’s general residuary legatee in the shoes of 
‘the deceased soldier, as possessing the po to exercise the mer S° 
tight either in person or by its assignment. , 
~The later construction of the act is (to. quote fon the adminis- 

trative ruling) “that the soldier’s additional right may be used (1) 

by the soldier in his lifetime, either. directly, by entering the land, 

or indirectly, i in his lifetime, by conveying, his right to entry to an 
assignee,” etc., and that “if the right 1s not exercised in the manner 

- Indicated. and. Mather the term during which it was appropriable, the: 

right. lapses and ceases to exist. ‘Unused, it never becomes. an asset 

of the estate of the soldier.” * : , 


A conveyance, whether of specific: epee or ‘of a aohbs or power, . 


must have the qualities of a deed—a present. and irrevocable transfer, _ 
whether carrying immediate or future enj joyment. of the subject- 


matter; while a will vests no present . right, but is ambulatory and =.) 


| peveca pice speaking only from the instant when its maker, being dead, 


can no longer speak or act otherwise—a will, and a deed or phen : 


conveyance, being thus mutually exclusive. (Seo Robb. oW. & J. 
College, 185 N. Y., 485, 78 N. E., 359; Kytle v. ‘Kyte, 128 Ga., 387, _ 
878. E., 7 48). In ee nature, then, a will can not be a convevancs or 


= assignment by the testator ; it is merely a direction who shall have ~~ 


his property after his death (McRae’s Admr.:v. Means, 34 Ala:, 349, 


365; In re Stinson’s Estate, 228 Pa., 475, 77 Atl, 807; Barnes vO. : 


Barnes, 187 Feéd., 781, 792). And the only difference beew een a sol- 


a4 cdier’s' specnic bequest ot his unused additional. right and his general — 


__ residuary bequest would be that the one would show that the testator’s 
~ thought was directed toward the supposed right, while no thought or. 
intention relative to it could be implied from the other; but in neither 
case : would the: ‘testamentary instrument have the quality: of an as- 
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‘signment or ‘conveyance of such right—now held to apse if unused 


| by- the soldier during his lifetime. 


This construction was made inapplicable to. cases “where ine right . 


was actually sold and: the transaction wholly corapleted. and for- 
~~ mally consummated. by actual. delivery: of the written assignment ~ 


_. «prior to the date hereof” (February 15,1917). To this extent, OMY: 
was the new construction made nonretroactive. at 
Therefore the Commissioner was right in holding that the | date = 


_ determinative of the application of the new or the former rule is “4 
that of the soldier’s legatee’s assignment to Glavis, April 2, 1917, oe 


rather than that of the soldier’s death; -when: his will became opera- | 
tive, August 18,1908. ~ | i des - 
~ The decision of the Commissioner i 1s: s affirmed. 


“HOY, ASSIGNEE OF HESS, | 

“Motion. for geleuring: of the je seecae: seman “Of. J uly. 13, 
1918 (46 L. D., 421), denied a First Assistant t Secretary Vogelsang, : 
ecole 25, 1918. aa 


"LANDS ENTERABLE UNDER ENLARGED HOMESTEAD ACT—cIR- - 
| CULAR 541, APPROVED APRIL 6, 191%, ‘MODIFIED, ) 


| Recutatrows. 


Deparment | OF ‘THE ‘Temmaon, _ 

7 | WwW ashington, D. C., July. ‘t?, 1918. 
~The conchiding: paragraph of. section 48, CGieatae No. 5441, ap- | 
cee April 6, 1917, entitled, w Suggestions to Homectandes and 
Persons Desiring to aie! ropa Kintries,” is hereby modified i in 
order to describe the character of- land properly subject: to entry 
under the Enlarged Homestead act in 1 the following terms: 


. ‘Lands containing qabenantatiis timber, or valuable miner als: other: than ‘eoal, , | 
- phosphate, nitrate, potash, oil, gas, or asphaltic minerals, and lands within«a. - 


Reclamation project, or lands which may. be irrigated at a reasonable cost from | | | | 
-any known source or water supply, may not be entered under these acts. Hntry- M ‘wf 
. may be allowed for. the surface only. of lands containing any of the minerals. 


: named. AD legal subdivision will not be regarded as. irrigable and excluded 
from designation or. entry under these acts becaise | a minor portion - of it is 


| _ susceptible of. ir rigation, unless. said. portion. ‘is at least one-eighth. thereof. | 


Where. there is an application for additional entry. after, ‘submission of final : : 
proof. ou the original, the. land covered by. said original will not be regarded: as 
| irrigable, and excluded from designation, upon the. eon’ that more than one- 
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| sentne of any subdivision is” irrigable, unless said otiginal embraces the equiva- . 
lent-of twenty or more acres of land in a reasonably connect: body that ean 
be thoroughly irrigated and reclaimed. | ye * 


-_ ‘These instructions will also. goverti. the icligeacarion of lands ‘ as. 
_ nonirrigable under the Se raising-Homestead act. 
en | | Ceara cr Hoprxtns, , . 

| Assistant Secretary. 


is "EXCHANGE OF LANDS FORMERLY WITHIN GRANT 70 CALIFORNIA 7 


AND OREGON RAILROAD. 


: Recoratrons, - 


- DErartMenT OF THE ‘yrmnror, . 

: — Genpran Lanp Orrrce, 

ee i 1%. Wa Washington, D.C., July 17, 1918. 
a a paced for exchange should be adaneased: to the Com- » 
misioner of the General Land Office and filed in the United States 
~ Jand office of the district in which the land is situated, setting forth 
by section, township and range, the lands tendered for exchange, and 
by Siar description the lands desired in return therefor. Such 
proposal should include an agreement to pay the expense of a field 
examination, in case the Secretary. determines to effect an exchange, 
if a cruise shall show the same feasible and to. the interest of the 
Government. — 7 
Sec. 2. With ae eo aaail for exchange ota be toenisiad: a. 
duly authenticated abstract of title to the lands submitted as a 
basis of exchange, brought’ down to the date of ‘the proposal, show- 
ing at such time the legal and equitable title to be vested in the © 
~ proponent and the lands free from all liability for. taxes, pending 


suits, judgment. liens, or other encumbrances, except such as may = 
be set forth in the proposal and. due provision mace for the extin- = 


giishment thereof, 7 | 
The proposal should also be accompanied by as. full ve as are 


- sea isle aS to. the character of the land and the amount and kind . - 
Meats ve of timber on the land proposed to be exchanged. | , 


Sec. 3. The district officers, on the receipt of: a proposal Poi ex- : 
| change, shall file the same, giving it a serial number, and, after due — 


notation on the records of the lands desired in exchange, transmit , 


the same to the General Land Office with a statement as to any ex- : 

istng: conflicts, if such be shown on their records. | 

| ‘Applications to enter tendered for any of the lands involved i ina 

7 proposed exchange will be received, duly n noted of record and sus- 
7 ed until further advised. Poe 
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see. 4, eon the pen of a proposal for sechanee) in ‘the pie: al 


. Land Office, it shall be given a preliminary examination, and, if 


-. found substantially i in the required form and prima facie justifying : 


_ favorable action, it, shall be submitted to the Secretary, with such — 


| recommendations as may be deemed appropriate, -for his considera- woe 
tion and such instructions as to subsequent action thereon, as he pay Pe ee 


- deem advisable in the premises. - 
Sec. 5. In-the event: of: favorable clea by the ee on 1 the 


a proposed: exchange as submitted to him, the General Land Office - a 


will refer the same to the field for a cruise of the tracts involved, if 


- ~.guch cruise has not already been made, and call upon the proponent 


. to deposit such sums with the receiver. of the proper land office as 


_ may be estimated as Necessary to pay the experise thereof. . ae 
See. 6. Before final action is taken upon a proposal, such a ‘eruise | 
_ shall be had. and furnished as shall disclose the kind, character and 

value of the timber standing and being upon each forty acre. sub- 


~- division of the lands involved i in the proposed transaction, and owned. 


by each of the parties thereto, so that it can be jesmined from-such. | 


cruise whether the lands offered. in exchange are of ia ermaed re 


. equal ager egate value to those sought in exchange. — 
‘A. comprehensive report by the field officer in charge of tis cruise 


shall also be made, setting forth such facts with respect to the topog- 


raphy of the land tendered in exchange, the extent and direction of 
the water courses thereon which should be known, 1 in order to deter-. 
mine.the value of the timber on such lands as a logging proposition. 
See. 7. If after a cruise of the lands involved and such other in- 
vestigation as may ‘be deemed expedient, the.proposed exchange seems _ 


advisable, either in. whole or in part, and the proponent agreesto and 
accepts such ‘conclusion, the Commissioner shall direct a publication. : 


of the notice of the proposal in a newspaper of general circulation, = 
- published. in the city of Portland, for a period of. thirty days, de- — 

- seribing said lands and advising all persons having any claim thereto. 
that the same should be filed in the District. Land Office. within said 


period of publication. 


Sec. 8. In the absence of any ses aleaas filed 3 in response to - 
~ the notice of publication, or otherwise, or after the disposition of such — 
‘claims, the: proposals for exchange. will be taken up for such final 


action as may be warranted on the facts presented as to the relative ate 


value of the lands involved considered i in the aggregate, and the re-. 
. sulting advantage to the United States by the acceptance of the pro- _ 
posal, due consideration being given to any intervening oad for | 


=) the right of exchange. _ 4 4 
Sec. 9. So far as can now be anticipated, the only. ams claims - 
that can arise, or. be entitled to consideration under a proposal:for 


exchange, SO 7 as the revested. lands are concerned, : are such as: may a 
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ie ‘asserted ae the prtehence fo accor ded settlers by Sec. 5 of. 


_ the act of June 9, 1916 (39 Stat., 218), or under the mining laws, _ 


either of which, i well founded, will serve to except. the land 
_ covered thereby from the exchange; and inasmuch as said act extends _ 
_the mining laws generally to the revested lands (power sites excepted 
. only), none of the revested lands if known to be mineral in character, — 
or withdrawn as’ power sites, can be held subject to exchange,—mat- | 


ters that should not be overlooked by the field officer i in submitting his 


general report. be 
‘Sec. 10. After due eoneidecaion of i proposal, is reports se | 


~~ tained thereon and- such other evidence as may be submitted, the 


Commissioner will submit to the Secretary his report with respect 


to the proposal and his recommendation a as to the action that should. 


2. be taken. thereon. 


See. 11. On the ee of the eoneai — oe Secretary, the 
Saeronn will be advised thereof, and called upon to file in the 


General Land Office a deed, duly a. of the lands accepted in 
‘exchange, with the abstract. brought: down: to the date of recorda- © 
tion, and upon the receipt ‘of such: deed and abstract, the Commis- 


sioner will direct the issuance of a patent to “chy proponent for the oe 
: lands given in exchange. | _ a 
os | Cray ieee 
. Commissioner. 
“Approved: i re a 2s 
ae G. Horkine: | 
Acting Secretary, | 


‘SACRESTAN v. SANTA FE PACIETC RAILROAD Co. 
_ Decided Jrily 1 at 1918. 


_ INDIAN ‘Atrorsent—Acr OF Maron 4, 1918—Act OF | FEBRUARY 8, 1887, AS: 
| AMENDED BY ACT ‘OF FEBRUARY 28, 1891, , 


; Nothing in the act_of. March 4, 1913. (87 Stat, 1007 ‘ nor the act of February 


. 8, 1887 (24 Stat., 388), as amended by the act of: February. 28, 1891 (26 


- Stat., 794), requires of an Indian allottee residence upon, cultivation and 
improvement of the land.. | : | 
| VocEtsane, First Assistant Seoretary: 


The land involved in this case is the NE. 3 SE. 4 z; , See. B, T. 8 N, - 
R. 4 W., N. M. P. M., Santa Fe, New Mexico, eee 


October 1, 1912, Juan Sacrestan (Tse-wi -ya), a an aiaian ét the cr’ 


| Laguna Pueblo tribe, filed application to have the above land allotted 


: ; ole him under section 4 of the act of ici 8, 1887. We Stat.., 888), | 
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as. amonded aby the. o of February 28, 1891 (26 Stat., 794), sind sec- — 
». tion 17: of the act of June 25, 1910 (36 ‘Stat., 855, 859). The applica- Sa 
tion was supported by a corroborated. afidavit. alleging that the 
Indian had settled upon the land for his own use and benefit, that 

. the land was: nonirrigable. and valuable only for grazing purposes. fone OT Aces 


The: local officers: rejected the application, April 30, 1918, for the - 


| teason that, the land was patented to the Santa, Fe Pacific Baileoad: 7 or 
7 Company, June 10, 1881, under its grant by the act of July 27, 1866 


(14 Stat. , 292). No appeal was taken from this action, but after the ~ 
passage of the:act of March 4, 1913. (87. Stat., 1007), entitled “An 
Act for the relief of Indians occupying railroad lands in Arizona, — 


_ New. lexico, or California,” Juan. Sacrestan filed a corroborated ' . 
_ affidavit, Geil December 29, 1913, in which it was alleged that — 


he. had occupied the land applied for by him i In. allotment for more 


_ than five years, using: the same for grazing eg That. act ‘ 


provides: 


’ That the Secretary. of ie interiox be, and: lie j is hereby, authorized in his dis- 
cretion to request of the present Claimant ‘under any railroad land grant a. 
relinquishment or reconveyance of. any lands: situated within the States of 


Arizona, New Mexico, or Califor nia passing. under the grant which are shown to 


have been occupied for. five. years or more: by. an Indian entitled to. receive the 
tract in allotment under existing law but: for the grant to the railroad com- — 
pany, and upon the execution: and: ‘filing ‘OF: such relinquishment or reconveyance 
the lands shall thereupon become available for. allotment, and the company. 
relinquishing or reconveying shall be entitled. to select: within. a period. of three 
years after the approval of this Act and have patented to it other. Vacant non- e 
 minexal; nontimbered, surveyed public lands of equal. area and value. situated 
~ jn the same State, as may be agreed upon by the Secretary of the Interior, OF e, 


| May 25, 1914, ‘the Genetal Land Office, finding from the showing | 
made that Juan Sacrestan came within the provisions of the act of _ 
March 4, 1913, requested the Santa Fe Pacific Railroad: Company 
to reconvey. the lamd in question, to the end that it might become 


available for allotment to-the Indian, “and that the railroad. com: | 


_ pany may be. permitted to select other lands in liew-thereof as pro-. _ 


vided for by the said act.” Complying with this request, the com- 


pany, on J anuary -17, 1918, filed deed reconveying to the United = 
_~ States the tract of land | in. question. The deed was submitted to the. ean 7 
Depar tment, but. the same was returned to. the General Land. Office _— 
without approval, and that office was directed to cause field examina- — 
tion of the Indian. claim to be. made. This was done, and the special - 
e. agent. reported that the and is level. prairie, devoid of. timber, 


‘without springs or streams, all of it being nonirrigable grazing land; 


that no improvements. had been: made. on the land and there was no- 
cultivation ; that the Indian had, “no residence” on the land— ot 
“claimant has used the land me grazing purposes, passing. over it 


with ae about. once a year.” The oe pa recommended : _ 
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that proceedings be accord against ihe india on the ooand that | | a 
_he “has not lived on this land for five years as ee Py the act 2 


3 of March 4, 1913.” ie 
| In a dee cion of Pebaaes 12, 1918, the Genaeal Danie Office foun 

: ron the statements contained in the special agent’s report that the 
- Indian had not occupied the lands as required by the act of March 
d., 1913, ahd thereupon held his allotment application for rejection. 7 


: a Both the Indian and the Santa Fe Pacific Railroad Company were = ; 


notified accordingly. 
In the meantime, the ‘Santa Fe. Pacific ‘Rairoad Gxtigae pursu- : 


| ant. to the letter from the General Land Office dated May 25, 1914, . 


| = sold its leu right as to the land in question to Leroy O. Moore, and — 
at the request of the purchaser, on May 23, 1916, filed in the land 


| office at Las Cruces, New Mexico, appheation to select the NE. 4 
‘SE. 4, Sec. 4, T. 9 S., R. 4 W., N. M. P. M.. , containing 40 acres, 
in lieu of the 40 acres relinquished to the United States and cov- 
ered. by the Indian allotment application. The company has ap- 
pealed from the decision of the General Land Office dated February 
_ 12, 1918, holding the Indian’s allotment application for rejection. _ 

ihe General Land Office, in its letter of May 95, 1914, requesting 
the railroad. company to reconvey the land in question to the United .. 
States for the purpose of allotting the same to Juan. Sacrestan, 


~ found that the Indian came within the provisions of the act of March _ . 


4, 1918, and was entitled to the land in allotment. It is not believed - 
ie that this finding 1s materially affected by the subsequent. examina- 


| - tion and report of the special agent, ‘The above act contains no 


requirement. that the Indian shall reside upon, cultivate and im- 
prove the lands applied for in allotment, the language being, “which - 
are shown to have been occupied for fe years or more by an Indian — 


entitled. to receive the tract In allotment under existing law but ‘for / | 


the grant to the railroad company.” ‘The “ existing ’ ” law under — 
which this Indian applied for the ad in question is section 4 of — 
the act of February 8, -1887, as amended, which does’ not provide - 


. for and has never Baan construed to require “residence” on the . 


part of the applicant. In the case of Frank Johnson. (28 L. D., 


—. «B&T), construing an act containing substantially the same language. - 
as that employed in the act of March 4, 1913, it was held that, 
—». aecording,to the ordinary signification of ihe word, an “ occupant: 7 


of a tract. of land is the one who has the actual use and possession » 
of it whether he resides upon it or-not. See case of Whittington - v. 


State of. Mississippi (30 L..D.. , 149), and Bobbitt v. _Endsley (30 | | | 
iL. D., 435). Moreover, the act of’ March 4, 1918, is remedial in 


; yar ee and should be construed liberally so as to effectually carry 
out the purpose for which is was passed, namely, to save the claims — 
of Indian occupants, in the examination of whose acts and deter- 
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| Mination of intention and good faith, “due and ne consid- 
eration should be given to. the habits, castors and nomadic instincts ak a4 
of the race, as well as to the character of the land taken in allot- 
~  Tnent.” Furthermore, the question of compliance by this Indian ~ 
_ with the provisions of section 4° of the act of ‘February 8, 1887, 
as. amended, under which his application for allotment was made, =. 
_is solely one between him. and the Government: and will be. ot © Sob 


‘Toined and adjudicated accordingly. _ 2 | 
The reconveyance by the Santa Fe Pacific Railroad Corpanye 


_ covering the land in ‘question, will be accepted, and. the allotment ~> 
_--application of Juan Sacrestan. therefor will be allowed, subject to — 

- the regulations: of April 15, 1918, governing Indian: allotments ‘On 
_ the public domain under eee on: 4 of the act of February 8, 1887, bein « 
as amended, the decision of the General Land ene of ‘February oon 


12, 1918, being nee reversed. 
INSTRUCTIONS. 
duly 23, 1918. 


RIGHT OF Way ‘Acaiwe! Homesteap—No Bar To Parent TO ‘Homusteapen— 
WHat Passrs Uron FINAL CERTIFICATE AND PATENT. . had 

A railroad. right of way and: station. grounds, employed for railroad pur- 

poses, acr oss land embraced. in a homestead entry, are no bar to. ‘the issu- 


ance of. final certificate ‘and patent upon the entry; although such. right. 


of way aud, station grounds are oecupied . for other than. railroad purposes 
by persons claiming under the. railroad company: 7 


Hormrs, Assistant Secretary: | , | 
Tam in receipt of your [Commissioner of the Genel Land Of. 


fice] letter of July 8, 1918, submitting for the consideration of: the vi 
_ Department the case of Clinton. R. Clark, who made homestead entry 
- No. 085484, December 1, 1916, ‘at Havre, Montana, for the NW. 4.7 


Sec. 23, T. 31 N., R..14 E., M. M. Commutation proof was made 


—. March 20, 1918, ‘and action ‘thereon has been suspended. pending | . | 


| investigation. : 
‘The-right of way acquire bal ~ the Gee Northen Railway Com- 


a oy 150 feet wide, under the provisions. of the act of February: 15, . 7 “ 
1887 ‘(24 Stat., 402), crosses the above tract ‘from the southwest. tor : 
the northeast. A’ strip 125 feet wide upon the easterly side of this a 


right. of way and 25 feet wide on its westerly side, for station | 
grounds; was acquired. by the railway company under the provisions | 


— of the act of March 83,1875 (18 Stat., 482), under the. Department’s ee 
approval of June 29, 1915 (Havre 028244). A special agent has ree 


| ee that oo the might of way and the station grounds ero are one . 
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the followins buildings, built under some. arrangement with the rail- 
way company, the exact nature of which does not appear: Two | 
- grain elevators, three lumber yards, three general merchandise stores, 
a cate, two hotels, a bank, a hardware store, a printing office, a 
| Dlacksmith shop, a pool and billiard hall, a: feed barn, and five dwell- . 
ing houses. . The question presented is as to whether the use of the. 


right of way and station grounds for the above aa Ria - : 


the i issuance of patent upon the. homestead entry. | | | 
“The nature of the title acquired by the palway company under © 


. the right: of way acts was defined by the Supreme Court in Rio 


“Grande: Western Railway a al v. ce cae U. 8. ca) at 
page 47 as follows: | | 
| ‘The right of. way erated by this and alaiian acts is ‘néither a mere “ease- | 
ment, ‘nor a fee simple absolute, but a limited fee, made on an implied con- 


. dition or reverter in the event that the company. ceases to use or retain the — 
land for the purposes for which it is granted, and carries with aU the incidents 


and remedies: usually attending the fee. 


In- Northern Pacific Railway Cx v. ‘Townsend. (190° U. S., 
267) the first paragraph of the syllabus reads: | 
Where the United States ‘grants a vight of way by statute is a railroad 
company: which files a map of definite location, and the road is constructed, 
_ the land’ forming the right of way is” ‘taken out of the category of public land 
. Subject to preemption and . sale, ‘and the land ‘depar tment is without authority .. 
to convey rights therein. Homesteaders filing entries thereafter can acquire — 
no ‘interest: in land within the. right of way. on the ground: that- the grants to 
them were of full. legal: subdivisions | the. descriptions whereof. include pan of 
"the right: of. way. | Aa, FE eg “ To 
Under the above siiorites: it: is . clear, éepecialls. since re ont 
of way and station grounds are in actual use by the railway com- 
pany, that the homestead entryman has no interest therein, and ac- 


ae cordingly the use thereof for trade and business purposes as. ‘indi- 


_. cated in the report. of the. special agent, is no bar to the issuance of - 
~ final certificate and patent ee the homestead entry if the proof. 


- is otherwise sufficient. 


_ Speaking. of the use of the premises, , the apetial agent states : 


. The legality of any lease “for the purpose of erecting residences, general ; 


store. buildings, banks, pool. halls, hotels or cafes is questionable. ‘The field’ ~ 


examination. disclosed the fact » that the right of way for nearly its entire” 


length across this homestead was. staked. out in lots, or allotments, and it is. i 


‘upon some of. these lots that the business houses and dwellings were found. . 
As to this feature of the -case you express the ‘opinion— | 


that the patenting of. the ‘homestead will doubtless operate to put an. ‘end Sto A 
the. use of: the railroad right of way for trade and business Dburposes, where- © 


| fore no special action. need be taken of that feature of the case at this time. _ Sa 


I concur in your conclusion that no action so far as this Depart- 
ment Is concerned need be taken peeve to. the last mentioned, mat- | 


- 
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~ ter at: ane time, put. ag is not to be enna as s recognizing the 


— right of the railway company to use or lease any portion of its right = 
of way or ‘station grounds for other than the purpos contemplated oe 


: ny the acts: of one mentioned, 


. GEORGE M, INGEBO. 
Decided August 13, 1918, 


EINLancep Hommsteap—ADpIrion aL Warams—Aor oF re 20, ‘4917. 


' One: who. perfects an. entry of 40 acres under the ordinary. provisions of the “ ee. 
‘homestead law, and an additional entry. of 120 acres under the act of © 


March 2, 1889, the former. embracing land not subject to designation. 


- under the enlarged . homestead act, may thereafter make entry under the 


act of February 20, 1917, for such an.area of designated land as: when . 
added to the. additional entry wit not exceed 240° acres. = | 


: Horns, Assistant. Secretary. 


: George M. Ingebo’ has rd from.’ a decision of the Canis . o% | 
alaner of the General Land Office dated November 28, 1917, rejecting — 


his application. to make an additional any under. een: 8 of the - 
_ Enlarged Homestead act for the NE. $ SW. 4 , Sec. 24, T. 14N., R..28 


: _ E., M. M., Lewistown, Montana, land district. 


7 It appears that Ingebo on June 25, 1902, made hemiastond entry a 
at the Watertown, South: Dakota, land office, for the SE. 3 NW. 4, 
Sec: 14, T. 127 N., R. 53 W.,.5th P. M.; - patent issued thereunder June 
25; 1908. On December 99, 1910, at. the Lewistown, Montana, land. 


~~ office he made an additional entry under section 6 of the act.of March bgt Saag 


2. 1889 (25 Stat., 854), for W.4 SW. tand SE. 4 SW. 4, Sec. 24, T. 14. 


| 7 N., R. 28 E., M. M. (120 acres) ; final proof was s thereafter submitted 
Ne and patent issued J uly 10, 1914. | 


_ The application i m question was rejected because his nema entry Zz 
7 embracing land in Marshall County, South Dakota, could not be — 
: designated | as of the character: ea ae by the ose ae 


| Z stead act. 


.~ ~The. order. of Debs ot, 1916 (45 L.. D.. , 585), to ihe effect ‘lak | 
lands j in Marshall County, South Dakota, “anid: other counties. named, | 


would not be designated . ‘under the Enlarged Homestead ° act was et fs 
issued after careful study of the controlling conditions, and nothing tea Be age 
set for th in the appeal. convinces the ee tment that the order was. Sey de 


in any way erroneous. 


The appeal requests that. if ‘the Tand. in South Dakte cafinot be 7 
designated his application be allowed urider the act a ¥ ebruary 20, 


1917 (89. Stat., 925). ‘Said act. provides as follows: 


“That any person otherwise qualified who has obtained title under ‘the’ fone : 


te ie stead laws to less than one quarter section of land may make entry and. obtain, a 4 
title under the provisions of the act entitled “An act to provide for enlarged 


3 homesteads a approved. February nineteenth, nineteen hundred ans nine, and . 
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van act. of June udvenieentin difletaan hundred. and tet entitled . oe act to pro- 7 . 


; vide for an enlarged. homestead,” for such an area of public land. as will, when : 
_ one-half of such area is added to the area of the lands to which he has ereeny 


obtained title, ‘not exceed one quarter section: * * * 


If the additional entry had not been ee jets auld be no. 


; question of Ingebo’s right to have the character thereof changed to: | 
one under the Enlarged Homestead laws and to include the contigu- 


ous land sought in his present application. Congress unquestionably | 
‘intended to grant additional rights to those who, like Ingebo, had 
obtained title under the general provisions of the Homestead law to. 


_ less than a quarter section of land and did not intend to debar those 


who had made an additional entry under the act of 1889, supra, from | 
obtaining the benefits ther eof, even though such adaiuonnk entry 
had been perfected as in the case under. consideration. Accordingly, — 
it is held that Ingebo i is qualified to make entry under the act of Feb-. 
-ruary 20, 1917, supra, for such an area of designated land as when 
added to the 120 acres embraced in the additional entry will not ex- 
_. ceed 240 acres, the entry being allowed 2 as in oe nature of. an amend-. 
- ment of the additional entry. e Sut 7 
The: decision appealed from 1s modified to agree | with tie fore- 


| going. 


- ROBERT B. BABER, : 
| Decided August 10, 1918. mo ee - 


JBRLARGED Homsisraan—ArPrioariow ‘TO Maxnr ADDITIONAL Bxey—Cunmvanin 
AREA Known TO BE INSUFFICIENT. es : 7 
- Where, upon application made for . additional entry under section. 3 of the. 
| Enlarged Homestead act (35 Stat., 689), it is found that the cultivation re- 
n quirements could not. be fulfilled were entry permitted, the application 7 
will be rejected. . : a. ) 


a Hopxins, Assistant Seoretary : 


This is an appeal ‘by. Robert B. Baer fain es Sdeotion of the 
Commissioner of the General Land Office, dated November 30,.1917, 


" - rejecting his application, filed March 29, 1916, to make bee under a _ 
'. section 8 of the: Enlarged ‘Homestead “ict for the SW. + NE. 4, 


Sa NW. 4 , and NE, } SW. 4, Sec. 2, T. 3 N., R. 72 W., 6th P. M., 
‘Denver, Colorado, land district, as additional to his. original: entry: ay 
made April 11, 1918, for Lots: 9,3 and 4, of Sec. 2, and Lot 1 of Sec. “s 


8, said township.’ 


Under date of September 9A, 1917, this sy Dasarunent ectieed to. ap me : 
prove @ proposed order designating the lands involved, and the re- 


7 jean of the Se in question. followed. 
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a Foret nicer S. betccr ation: was the basis of the Depicts a 


* a action, sets forth that. the. original entry. contained approximately | 5 


164 acres of grass land: and. willow land that could be. plowed. and. ~ 


“cultivated, the remainder being rocky and mostly quite steep and — 


| " - rough. ‘The land applied. for was described. aS: entirely. rough, rocky, : > | a 4 , 
_ IMountain land, with: steep slopes, loose rock, dee and. rock: ae oo 


i ee and containing no plow. land whatever.’ 


If the application for additional: entry were allowed, ‘Babe could ee 


| not perfect the entry unless: the requirements as to cultivation were . 


. ne reduced. . “Under such. circumstances the. Department would not be : - 
. warranted in designating the land as of the character contemplated — 


- by the Enlar ged’ Homestead a act. ‘Astordingly. the decision a anes : 
fr om Is. 3 affirmed. ee 


| CUMBERLAND MINING AND SMELTING co. “ON PETITION). 
| ‘Decided August 15, “1918. “a bs 


Riavineen “Aor ¢ OF Tt UNE 16, “1880. 


Where san. application for. ‘repayment ‘under the: act of. Title: 16, 1880, “was 
properly denied under the rule then in force, ‘and. a- later application is filed 


at a time when action inthe Gourt of Claims is: barred under Section 1069, 


Revised. Statutes, the. former. adjudication will not be disturbed. EE 


. RePAYMENT—ACT. OF Marce 26, 1908. 


. In order: ‘to secure. repayment. under the act. of March 26, 1908, ‘the require- e 


ment. that neither. the. applicant nor his legal representative shall have. been . _— 


| guilty of any fraud or attempted | fraud must be established, 


‘Hopkins, Assistant Seoretary. aie ee ee | 
‘The ‘Cumberland. Mining and. ‘Smelting Vee: assignee ‘of - 


fs : | Robert. D. McLoud, has filed.a petition requesting the exercise of the | 7 


Department’s supervisory authority. i in the matter of its application. a 
for the repayment of $1,600 paid in connection with coal land antry - 
No. 41, Leadville, Colorado, made by Robert D. McLoud: eet ant a 
The. entry. was allowed by the r epister, and receiver March 16, 1883 ae 


| and embraced the §..4 NE. 4, W.4 SE. 4, Sec. 15, T. 14 8., R. 86 W.. Le | 


- Te. was. canceled October 8, 1884, as to the W. g SE. 4, "becarise’ the | : - | 
ee land was found to be nonsoal in character. Repayment, as. to that. ert, 
_ portion of the purchase. price has been. made. On July. 29, 1890, the- ee 


Commissioner’ of the General Land. Office required an affidavit by the: _ Ls 


i entryman as prescribed by paragraph 32.of the Regulations of July - 


: ‘31, 1882. (1 L. D., 687), and evidence of the entryman’s: citizenship. | 


ta The affidavit. and aa not’ having: been furnished, the entry. was oo 
oh canceled October 29, 1891.. February 25,1892, the Cumberland Min- _ | 
ing and Smelting” Company, claiming ‘as. transferee of ‘MeLoud, ae 


458° vor, 46-28 me 


4384 a8 "DECISIONS RELATING TO THE PUBLIC LANDS. Pon, 


ie applied for the. ean of. the piuitchase: price pad: Pon the oe 8.4 


NE. 4, under the act of June 16, 1880 ‘(21 Stat., 287). This applica. - 


tion: aries: ‘denied by the Commissioner “March 28, 1892, upon the 


‘ ground that while the entry was erroneously allowed by the register | 


and receiver, still it could be confirmed* by. the submission.of the. 
we BB required proof. No appeal. was filed and ‘the decision of the eee me 


missioner became final. 


The present application a filed Dscsuben 20, 1912, dna it has eeGs 


“4 been denied by’ the previous. ‘departmental asc one af March. 12 


1914 (43 L.D., 188), September. 14, 1914, eepraary 25, 1915, and ; 


aa April 26,-1915. : 
The present: petition ee that. repayment may. proparly vs ‘ 
allowed under the act.of June 16, 1880, supra, citing as authority _ 
the decision of the Court of Claims, dated January 5, 1908, in the. 
ease of Anthracite Mesa Coal- Mining Company v. ‘The. United eS 
States (38 Court of Claims, 56). - 
~The application for repayment under the: net. of June 16, 1880, 
supra, was properly denied by the Commissioner under the rulé then 
in force. No appeal was filed and the decision of the Commissioner 
became. final. | Under such circumstances the case of :Thomas Hall - 
“(44 LE. D., daar, ; is ee ‘The Bega are pe at. page 3 


lia. 


It is a well- settled doctrine ‘iat a final ‘gajudication will ‘not ‘be: later dis- 
turbed because of a. subsequent change in. the construction. of the law which 
gover ned the ease.at the time it was originally adjudicated. This rule has been 
generally enforced by this. Depar tment, even in cases where the - -Department’s 
construction of statutes. has been ‘declar ed. erroneous by the Supreme. Court. . 
(Brank Larson, 28 L. D., ‘452: Mee v. Hughart’ ‘et al., 23 L. D., 455.) - 
“ Tnasmuch as ‘Hall's application for ‘repayment. was finally rejected more than 
five years Aago,. after it had received full consideration, it is. not believed good . 

administration will, in the light’ ‘of the ‘authorities above cited, justify any ~ 
further or differ ent action thereon at this time ; and for that reason, the - appli 
cation is herewith returned : without: approval. 4 : oe 


‘Under the. above facts any action in ie Court of Claims dnder the 


: act of June ‘16, 1880, is now barred by virtue of Section 1069 of the Cae 


Revised. Statutes, ‘which provides i in part as follows: 


; Every claim against the United States cognizable by the Court of Claims, shall : . 
“de forever barr ed unless the. petition setting forth a ‘statement thereof is filed: | 


, in the. court, or ‘transmitted to it by” the Secretary of the Senate or the. Clerk _ a 
of the House of HeDresentntives as Provined ae law, within | SIX : years aftér the an 


claim first accrues. 


See the case of Michael Ouaw Q. Witter States ( 52 a Court: of Claims, ; ; pe : 


| +496). In: view of the above considerations, the application for repay- 
ment, as far as the act of June 16, 1880, is concerned, must be denied. 


As to the act of March 26, 1908 (35 ‘Stat. , 48), the Department in . a . 
its decision 6f March: 12, 1914 (43.0, D., 183); ‘found that the facts 


authority i 1s. denied. 
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=. soar the entry gave rise a a. ne suspicion of frand and of. Meo aa 

oe sat | - eee re, a oe 

a ee ae “that : a definite, ‘specific, and satisfactory showing; as re ‘the aout a ee 

5 faith of. McLoud and Allen in. the matter: ‘of the entry, be required of the appli- 
cant for repayment, or that the facts and. circumstances ‘surrounding the entry oe . 

- be ascertained and determined | in some other mppropri ae manner, hetore as Bae 

: action is taken: on the application. | yeas 


| The petition asserts. that. the entryman, MeLoud ne Sissi aented: 2 
- has not been heard. of for many years, is presumably: dead, and that, 
therefore, it is impossible for the fe omc to comply.’ with the De- ae 
$5 partment’ s requirement, ov . Oe ie 
~The act of March: 26, 1908, oupra, in 1 Seetion 1 authorizes spay 
ment— on 3 


a in. all . cases ‘where sich application: entry; or . Okoae: has. pean’ or 
shall hereafter be rejected, and ' neither. such applicant - ‘nor his lawful -repre- ‘ 
sentatives. shall have: been guilty of any” fraud or aca Mae fr aud | in connec- ; 


- tion’ with’ such application. 


The applicant for repayment must tea himself arti ihe: pur- | 
view of the above. ‘provision and it is consequently incumbent upon 
him to establish. the fact that the entryman has not been “guilty of 
any fraud. or attempted - fraud.” — The present. applicant has. failed 


_ to make this showing, and scoring se epprcation. for repayment 
can not be allowed. 3 


The petition for ‘the exercise of ‘the Department's supervisory, 


“CENTRAL PACIFIC RAILWAY COMPANY. 


| Decided August 2h. 1918 


Rarzroao Grant—Procepure AT 7 Hesse! oN ‘SrEctaL Acuwr’ S | Ruporr. | | 
In a proceeding against: a. railr ‘oad selection alleging the existence of. mineral a ae: 
- upon the land embraced’ therein, the company is not required to intr oduce ae 
; its. evidence in advance of a: showing by. the: Government in poets of its se eke 


charges. 


: Departmen tar. DECtstoN DISTINGUISHED. 


- Central Pacific Ry. Co., 43 L: D., 545, distinguished, 
Bene Assistant Secretary. 


. This is an appeal by the Conta Pacific Railway. Citipany: ‘fram a “a 
= the decision. of the Commissioner of the General Land Office of F eb- 7 
i ruary. 2, 1918, holding for cancellation its. selection list No. a 1 ( serial 
08082) to” the extent of the SW. 4 SE. 4, SW. 4-SW. 4 , See. = ae 
 NW..4 NE. 4, NE. 4+NW.4 1, See. 18; my 4 Sw. 4, NW. SE, 0 o-o.- 
See. 13; NW. 4,.W.. 4NE.. 4, NE. 1 NE W. i SW. 4, NE. 4 4SW.4, 
cee See. 215 N. + Nw. 4; Sw. J ole # NW. 3 NE. | See. 295 NE. 4 eee 


— 
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NW. 4, NW. 4 NE. d, Sec. 38, T. 23. N., R. aT E M. D. M, , Carson 


Z e City land district, Nevada. 


. It appears. that: by. the: Cominmaenee s. letter ot J “i. 19, 1916, the : 


an local: officers were directed to proceed. ae the: selection 3 as to the ~ 
ee above- described tracts, on the charge: Oe Bg gee 


ieee te * that said: lands” are mineral in character, other than coal ana am, — 
* containing valuable deposits of diatomaceous earth. Hton. % 


! Nevada, January 93,1917. ..At the time and place’ above named a. es 


Notice of this charge was served upon, the. company ‘Ghiehs on 
September 8, 1916, filed the affidavit of one of its employees and’: 
agents to the effect that he had made a careful examination of the — 

lands for the purpose of ascertaining whether. or not they contained _ 
minerals and that, “while the said lands contain deposits. of diato- 
pe _ Maceous. earth, ‘the said deposits are not of. economic value; that _ 

_ ‘eonsequently all of the above described lands are ‘essentially non- 7 

mineral in. character.” * The company accordingly applied. for a hear-— 


ing, which was ordered and set before a commissioner at. Lovelocks, ’. 


parties appeared the. Government being represented by a.special 


. agent.and the company by its attorney. - Thereupon the representa- . 
tive of the Government. demanded that, under‘the construction placed — 
by the Commissioner upon certain language used, by the Department. 


‘in Central Pacific Railway Company (48 L. D., , 545), the company - 


assume the burden of ‘proof to establish the honfhineral character of 


the land and introduce: its evidence before: the introduction. of any 


f 


. -evidence on the part. of the Government. This the company declined . 
..to do, urging that the nonmineral character of the land was prima 
- facie established by the returns of. the surveyor and further. that the | 


Government having initiated: the proceeding, the burden of proof . 


was upon it, under the rules of procedure | of the ‘Department, to. 


sustain its charge and not upon the party denying the truth of the 


. allegations. ‘The representative of the Government: thereupon asked _ 

that a decision. be rendered in favor ‘of the: ‘Government on an as-~ =~ 

_-serted default of the company. This motion was sustained by the  ~ 
local officers who held that the decision in Central: Pacific Railway 


Company, supra, changed the procedure long established ; in contests 


of this kind and declared that “(the coritestant is entitled to a favor- 
- . . able decision for the reason that contestee‘has failed to establish the 

fact that the land in. question is nonmineral in character, asrequired 
by the departmental decision above referred to.” "They therefore Pty 


recommended that the list be. rejected. | 


On appeal from that action, the Commissioner, i in. site decision here : . 


“a pate of, affirmed the same saying: 


‘The. decision in ‘the case referred. to by you (43 L, ‘Dy 545) ig ‘conclusive as "a dg 


| “to the: Position of the burden of Proof, an the fact that. fo “representative oF 


: ‘e 


- 
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ad 
— - 


‘the Government declined. at. that time, ‘to introduce evidence: forined. no. 0. ecise - 


| | Sons and show , that the Jand was of-a- character subject to selection. 


The ‘Case: cited arose on a ‘protest filed. by” a special agent. aggairist - 


_ certain» tracts embraced | therein were » ‘mineral In: character. The | 
hearing had oh said protest was. cotiducted according to the usual ‘a 


es evidence before the company, as defendant, placed any. witnesses on 
the stand. From the evidence adduced, the local officers found cer 

tain tracts to be mineral in character. ~~ On appeal. by: the. company, a 

eo” the: Commissioner affirmed the. finding of: the local’ officers as to all 
' “but three of the forties there in ‘question. ‘Ta its. decision the Depart- es 
| ‘ment, after briefly setting forth the evidence as ag the tracts Found: 5 
by: the Commissioner to be nonmineral, said: | 


‘From. contentions made in the. appeal and’ brief it, is. . apparent, as . already 


ee eA ee a BIS” A 


‘upon the’ ‘Government> to. show that the lands do. ‘(not),” as a present. fact, ‘ 
expose. ‘mineral in paying. quantities. As already indicated, this is not, in the 
: . opinion of .the Department, in accordance with. the law or. the rulings: of this 
: Department, and if any evidence of mineral is found | upon the- land, and the 
showing is sufficient; ‘in. the opinion. of. prudent and qualified persons, to. war- 
rant further: exploration and: expenditure, with reasonable. prospect of success, 
the. land can. not. be. classified as. nonmineral, and is. not: subject to, the grant 
a tothe railway company. . Se ; a 
| . To. establish the right ‘to | a: patent, it. is ‘incumbent upon the “ieee ‘com- - 
pany,. when. the character. of the land is called into issue, to. furnish clear and 
poe convincing” evidence that the. lands. are. of the character subject to. the. grant. , 
ne In my opinion, 16 such showing has been made in this case, but, on the con- 
"8 trary, the indications, as. disclosed in the testimony, sare: that the three sub- _ 


— 


: : a selection by the. Central Pacific. Railway Company, chargitig- that a ws 


~yules of procedure, the: Government, as the plaintiff, introdticing its... a 


stated, that the railway company is. under the impression that. it. is incumbent. ae 


a: : divisiotis described, as well. as those found to be mineral by. the ‘Commissiotier’s So. 
_ decision, are. not of the. character subject. to. selection. | Accordingly, the Com- poe 


missioner’s. decision. is modified, and selection. list. 42 held for cancellation to. 


the extent of the SW. a NW. + and SW. 4, Sec. 9, the N. + NW. 4, Sec. 15, the ee 


_N, 4 NEE, SW. 2NED4 , aid SE. 2, See. 17, ‘T. 31 N, ‘R, 51 B., M.D. M. 


The question presented and decided in that case. clearly had. ja. . 


"reference or ‘relation to any I matter. of procediine, or to. the sequerice, 2 


aaa ‘prosint testimony at. a Sceg ordered upon ae made - 7 
by a field officer.’ The hearing there,:as before stated, had been con- 7 
‘ducted in strict accord with the rules governing | proceedings upon ae 
- the reports, of special agents, and the question was merely as to the- 


a. - sufficiency of the evidence on behalf of the railroad company. to. over--. t 2% 
'. . come that regularly adduced on behalf of the Government. The = 
effet of the first sentence of the: concluding paragraph, although. the Ae 
~ language employed: was somewhat broad, was, when considered: in. 

the- elight, of the entire ae smal te hold that. in such cases a 


o* 


“ k 


oa 


r 
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ee oe a hearing ‘lie Government's avidente snidicated ie existenes vig o 
of. mineral - upon. land. included: in a railroad. selection, it is ,then 


incumbent upon the company in order to: establish its right to a. ; c - 
_ patent, to furnish clear: and convincing evidence that. the land is: ae Nes: 


_ the character subj ect to the grant. 


~The said decision, therefore, was. not. intended to, ead dia Hot, as. 
e “held. by the Commissioner and local. officers, change the rules of 
_ procedure for the conduct. of hearings in cases of this kind, so as to ° 
require a railroad. company to introduce its evidence in advance of 
a showing by the Government t to > Support its. charges, and the ordi- 7 


“nary rule still applies. 


oo a, The. decision. appealed. fom i is eoctdingly reversed and the case | . 
Shessa! remanded for further appropriate bpocsed nae | 


ee < 


“MINNESOTA DRAINAGE—ACT OF MAY -20, 1908—PROCEEDINGS © 


AFTER EXPIRATION OF PERIOD oF REDEMPTION, 


“Insmuoni0ns, | rah - 7 | 


" Daparncen « OF THE Trianon: Ree ane cee 


| | Generat Lanp Orrice,. 
ae 7 Washington, dD. 0. Avnet 13, 1918. 
- Recrsemns AND -Rucurvers, ere : Gee ee 
Cass’ LaxE, ‘Crookston ‘AND: ‘Down, ‘Muewzsota. 


This office is in receipt: of letters inquiring (a) as to the proper | 
ae to obtain patent, under the Act.of May 20, 1908 (35: State 
169), to entered lands where the-period of redemption has: expired, nee 
and the entryman has failed to. redeem his land from the tax- judg- ue 
ments’ (b) whether the patents in the case of entered lands. will i issue, 

= in ‘the: name of the entryman who has failed to redeem his. land, or — 
in the name of the. purchaser, undér Sec. 6 of said act; and. (c yo 
aes e S whethér such’ ‘purchaser j is vequired. to have the ‘qualifications su a ane 


homestead entryman.. 


Under’ authority of See.. a of at act aft May 20, 1908, ren the a 
~ drainage and tax laws found in the general statutes of Minnesota, ae 
~ compiled edition of 1913, and. amendments thereof, the: following . | 

| regulations will govern in: cases where ‘purchasers of entered. lands, So 
< ~ gold for nonpayment. of the drainage’ charges at a tax sale and not 


~ redeemed, ‘desire to make entry of and. secure. > patent to the lands eee 


under: Sac. 6 of the Act of May 20, 1908, viz: 


After the expiration. ‘of three years aed ‘riot eaobeding’ a six. “years in. 
- thom. the: date of the. tax: judgment: sale the person holding a 
tax certificate of sale must: pL such. certificate to the county Gen" 
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. | auditor, ain will | prepare : a ee qiveetad’ to ‘thie’ person in. hoe 
_ name the lands are assessed, specifying the- lands, the amount. for 
which. they were sold; the amount required to. redeem. them, exclusive 


_ of’costs,.and the. ae when the. redemption period. will expire. The’ as ' 
auditor: will deliver the notice to the party applying therefor, who 


. in turn’ will deliver the notice to the sheriff of the proper county, _ 


~~ - for service. Within. twenty days after its receipt. by him, the sheriff on 


is required to. serve the notice upon the party to. whom itis directed, — 
ifto be found in the county, and if not‘so found, then upon the per-_ 


son in possession ‘of the land; if the person to. crete the notice. is = | 
‘¥ ‘directed. cannot. be. found ji in the county, and there i is no one in:pos-. - |. 
session: of the land, the service. shal] be made by. three. weeks’ publi- 


cation. The sheriff is. required . to make: his. return to the: county — 


ae auditor,. to whom evidence of publication, ‘when made,. should be. aaee 


-” furnished. The county officers are entitled to the customary fees for 

- ~~ their, services.. The full period. of redemption does not expire until 
oo. Sixty: days shall. have elapsed after the. service of such notice, and 
proof thereof has been filed. | 7 bea ee 
Paes The: certificate: of the county: auditor ‘endet his ‘oe Sal. after 
the expiration of the sixty- -day period mentioned above, that. the .. 


ee entryman has been duly notified in accordance with. the law of the . | 
- State of Minnesota, of the amount for which the lands which. should eas 


-. be described were ld) the amount reqiired to redeem the same, and _ oe 
oe redemption period. expires, shall be deemied satis- 


_ factory evidence that proper service of- notice was made, and upon — 
receipt: of such’ certificate i in your office, you will ear the entry 


Re upon the records of your: office, ‘as of the date of. such. receipt. Note -. ii 


the fact of such concellation upon the. certificate of the auditor over | 


the Register’ s signature, referring in each case to this letter. as +o 


_. authority therefor, note the serial number of the entry on each cer- < 


tificate and. forward. said certificate with your, monthly returns. © | 
Within ninety days after the. expiration of the. sixty-day panied: : 


Ss “or after the full period, of redemption has expired, the purchaser os 


: : may make. entry of the lands, upon furnishing the certificate of the. 


by county. auditor. mentioned above and affidavit-as to the.character of ~ 
the land, and. making the. required payments. | ‘Should the purchaser | 


ae. fail. to mile entry of the lands within ninety days from: the ‘expira~" - 


~~ tion, of: the full period of redemption mentioned, any. other - person, eB 


upon ‘furnishing said. certificate of. the auditor of the county, may. | 


oe secure: the cancellation. of the entry, and be allowed to make entry. ahs oe 


his own, name upon: making the payments specified i in section SIX: of. : : 
- the. Act of: May 20, 1908, showing | his. qualifications. and furnishing. 7. 
ne affidavit. as to tlie character of the land. The price of the land. to. 


_. be. paid by a. purchaser of. entered lands is $1. 25 per acre, or such 
: other: meee | as “may... have been. fixed by. law for such lands, Tess 80 - 


ey 
*t 
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7 “much: iierexe as: his already ica oe by the entryinan,: in addition: a } 
to the usual fees and commissions.. In the case of subrogation, the : 


applicant i is also required to pay the sum. at which the land: was sold 
at the sale for drainage charges, with interest where. chargeable. 


If an entryman fails to redeem his land, and an entry. thereat ie ie 


~. made. under the Act of May 20,. 1908, ‘patent. in. such case wall issue 2 
in the name of the purchaser under the act last mentioned. 


Section 6 of the Act of May 20, 1908, contains no requir aniong ‘é'that’ “@ 


 e ‘purchaser. at a tax.sale of entered inde shall. have the. qualifica-. 
- tions of a homestead entryman, and no limitation as to the acreage 
which such purchaser may enter; and no such. qualifications « or limita- 


__ tion will be required where such ‘purchaser’ makes entry at your office | 


of the lands purchased. . If such. purchaser does not make entry, — = . 
after. giving notice to the. entryman, a person who desires to become a 


= subrogated to the rights of said. purchaser of entered lands must, _ 

under said Sec. 6, have the qualifications of a homestead. entryman 

and: the right of ay 1s limited to 160 acres. , : 

hd ee Chay x Tanase, ae 

_ Commissioner. - 

"Approved: | | 
2 G. Hoeiana, i 

| Assistant Sceretary. 


% - RICHARD M. WILLIS. 
| “Decided September 5, 1918, 


Repayment—ENTRy Ennonzousty Atownn. esis 
“Where a desert land entry is allowed upon ‘a showing : as to ihe: proposed | 
‘plan of irrigation notwithstanding the fact that. the Government had ° prior. 
thereto. appropriated the water supply) in. question because. of which the 
oe entry is reliquished,. repayment of the: purchase money paid on such uy 
~~ is warranted on the. ground that it was. paroneously allowed. Ga | 


. VocursaNc, First Assistant Secretary: , Si eS 
Richard. M. Willis has" appealed from tha i decision. of the Con os 


missioner of. the General Land Office, dated March 30, 1918, rej ecting me, 


his application for return of the initial purchase money in connec- _ 
tion with his desert land entry 021664, made October 10, 1914, for | 


the NE 4, ‘Sec. 2, T. 25 N,, RB. ne E,, Santa Fe, NE Mexico, land ee 


| district. 


Willis relitiquished his. eae: Febriiary. 4, 1918, and selies q ‘for eng 


= repayment of the initial purchase price. ‘The Commissioner. of the. 


.. General Land Office, in. the decision’ appealed from, held ‘that the | 


— laws providing for the return of moneys paid in connection with Sct ees 
— panne land entries, viz., section 2 of the act ot June 16, (1880. er an oe 
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‘Stati, | 987), | the: act: of March: 26, 1908 (35 Stat., ),- ‘ao. net a 


aoe aithoree repayment in: such. cases, ‘where, as found by him,. the = 


a entry. had not. been canceled for. conflict, had not been erroneously 
allowed, and had not been eae _—} ae 
In the appeal, it is stated: 


“The land department. was also : aware ab ‘the time this Application was. ‘filed’ : 


- that an appropriation of more. than 1,000" acre-feet of water for this group. of 


| _ daims, which were under what. is. Known as. the: Settlers | Ditch and’ Reservoir. aS 


Company, ‘would. be in: conflict. with. the’ water. rights. heretofore appropriated - : 


for. the Elephant Butte dam, but in spite of ‘this fact allowed this claim, and 


: these innocent claimants were never apprised. of these fatal : conditions until.” 
ts the application for a. right of way. of. the Settlers. Ditch and Reservoir Com-. es 
pany was finally denied by the Secretary of the Interior, in 1908.. ime 


; ~ The Department i is of opinion that appellant j is wright} in. 1 the state- “ 
i ment just: ‘quoted. | When. he made his entry, showing how ‘he ex- 


| pected. to obtain water to. irrigate. the ‘land, he stated that. it was | 
_ from the “arroyo de Aquaje (or. Petaca) by storing flood ‘waters = 


= in the dam as per attached: map.? Eu. ee 
an oo appears that the ‘Commiseioner, on orl 6, 41917, id shee Ree 
application of the Settlers Ditch and Reservoir Company under the — 


act of March 3, 1891 (26. Stat., 1095), for an easement or right of 


way for a reservoir system of sanals over lands in a certain township. 


‘in the Santa Fe, New Mexico, land district. On appeal, that. action. 
-was-aflirmed by this Department, March 19, 1918, wherein depart-- 


- mental regulations approved ores 25, 1907, were referred to. These pt a 


regulations provide that: 


Be ee no- further rights of way. be appreved which involve: the storage a | 


diversion. of the: waters of the ‘Upper Rio Grande and.-its’- tributaries,. except: x 


applications of two. ‘kinds ;" first, those ‘in: ‘connection with which: there: is a. 
showing that the rights of the parties: were. initiated. prior to the beginning of 
— active. operations by : -the Reclamation Service for the Rio Gr ande project, 
: namely, March 1, 1903 ; ‘second, applications which involve: the diversion or e 

. storage of not exceeding ‘1, 000 acre-feet. of. water. per. annum. fi 


“While. Willis, on Eebruary 4, 1918, relinquished ead: Ce it is. 2s o 


-- clear that he did so because he could not. under this Department’s in- 


_ structions obtain water to irrigate. the’ land.: “When. the application 
herein was allowed, yk 1914, the regulations above. quoted were in full 


force: and. effect and the entry : should not have been allowed, because : 

of these regulations; in other words, the money. was received.and the - ee 
entry allowed when the officers of the Land Department. had knowl- eee 

_ edge, or were charged with knowledge, of the fact that the United. «= 
-. States had appropriated | for the Rio Grande project, being the Ele--- 


: phant Butte dam, the surplus. and: all ‘available waters of the Rio 7 
| Grande and its tributaries.: Charged with this knowledge, it was the 


- _ duty of the officers. of the. Land Department to have rejected the. desert. - - | 
| land ap oe and it is clearly e error to have allowed. the same. In co ee 
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~~ 


| “the: pinion: of is Department, the re did hot forfeit the | 
moneys paid when he subsequently relinquished the entry. - 


_ Indeed, the entry herein necessarily failed-or was defeated by. a 


-¢ause which the entryman could not-avoid.. It.is assumed that he had 
no knowledge of the regulations of the Department. and, although’ he 


= . afterwards relinquished the entry, yet this entry failed: for a cause ~ 
short of the voluntary relinquishment of the. applieant. and because. . 


he did ‘reliquish under those circumstances he did not thereby forfeit . 
his: rights toa return of the purchase mney: Doraihy Ditmar: (43 = 


_ ED, 104). | . 
| This case is in all essential respects similar to several aie da- erg 


| cided by . this Department, among which 1S- the case of William XK. 
Shupe, decided August 8, 1918. . 


a The action appealed : from’ is reversed cna the Coniinissioner of the . 
ie General Land Office is‘authorized and directed to allow repayment ay 
-. on the ground that said desert- land entry was s erroneously allowed, : 


“OLOF ' GUSTAFSON, 
Decidea September uy, 1918, 


Rap Lax ‘Inpraw’ Laxps—Acr OF May 20, 1908. | 
Lands within the former: Red Lake. Indian Reservation. in Minnesota ee | a 


- to entry under ° the. act of February 16,. 1911, are’ subject to a ‘under oe a : 


| the provisions of the act of May 20; 1908. a 
: Rep Lake INDIAN Lanps—Srconp HoMESTEAD ‘Ewrey. os ae | 
“One: who. has exhausted his: homestead. right. is not. thereafter qualified i 


‘make a second homestead; entry. for. land within. the former Red. Lake — ae 
Indian Reservation. under: the: provisions of the act ‘of February 16, 1911, 


the. act of February 20,, 1904, which allowed such h priviege. haying expired 
. by limitation. | ma, Mads ae er ree ne 
VocrnsaNe, First Aésteidnt’ Séceeinry: le : a 
By letter of March 17, 1917, the. Commissioner of the General Land ie 
» ~ Office: requested reconsideration of departmental: decision of August : 
10; 1916 (45 L..D. , 456), i in the case’ of Olof Gustafson, with y view wo: } 


x determining the following: questions: eo 
(1). Are lands in the former Red Lake Reservation in Meret ae 


opened to entry under the act of February 20; 1904 (33 Stat., 46); 


and the act of February 16, 1911 (36 Stat., 918), subject: to disposal 7 7 . " 


- under the provisions of the act of- May 20, 1908: (35 Stat., 169)? an 
(2) Cana second homestead entry be allowed for: sald Red Take . 
Jands opened under the acts mentioned, where the applicant acquired 


- ‘ title to a former homestead entry. and relies: upon the provisions of 


— the said. act of ny: 20, 1904, for De aiel to. ) make second ; 
: entry? | 7 7 7 a 
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7 “The ua ‘act. of February 20, 1904,. authorized sale — a decked me ; 
portion: of the Red Lake Reservation in tracts | not: exceeding 160:-0°°50° 


acres to each’ individual at not less than $4 per acre, and. subject. to: ie 
the homestead . laws.. Final proof conformable to the homestead — 
_ laws was required to. be made within six years from date: of-sale. 


The important: provision. in oe act for oa consideration reads bit 


: a follows: — per 


are 


2 ‘That. persons “who ‘may have hereiofore. ‘exhausted their rights ‘under the ; ; - - 
ae “homestead law may become purchasers under this act. od 


# —A further. provision’ was that all. lands not sold 1 within ‘ave ane oe 
one. from. date of the first: sale should be. offered. for sale without, any 
*3 conditions except the. payment of the purchase price. At the @x- 


piration of the said. five- -year period the. Department. directed that 


/ further, entries under the homestead law be not allowed. This was ae 


with view to. offering the lands for sale without. conditions, ‘but no - 
‘such sales. were made, because about that. time the new act of Febru-- | 
cary 16, 1911 was. passed, which provided for allowance of homestead 
| entries for said lands, Said act reads as follows: ee as Rss 
. That: her eafter all lands ceded. under the: Act eultitled. _ ee Age to ahorve: 


S the sale. of what. is. known as the Red. Lake Indian Reservation, in Minnesota,” 
approved February twentieth, nineteen. hundred and four, and ‘undisposed. of, 


ae shall be. subject to homestead entry at: the price of four dollars per acre, pay- 
able as provided ‘in section three’ of said’ Act, for all lands not heretofore en- - 


tered; and for ‘all lands. embraced in’ ‘canceled entries. the price shall be.the 
-Same.as that: at which they were originally entered: Provided, That: where such 
entries have been or shall hereafter be. canceled. pursuant: to contests, ‘the coni- 

testant shall: have a: preference right to enter the land: embraced in: such can-— 


aa celed entry, as ‘prescribed . in. the “Act of. July twenty-sixth, eighteen hundred fe, 7 
and ninety- -two: Provided further, That all lands entered. under this Act shall, — 


. in addition: to the payments. herein pr ovided LOL; be ‘subject: to. drainage charges, Z : 
= Re any, authorized. under the Act entitled An Act to authorize. the ‘drainage 


. of certain lands in the State of Minnesota, ” approved. May. twentieth, nineteen 7 


hundred and eight. _(Twenty- seventh Statutes, page two hundred and. seventy. oer 


- The. instructions’ of March. 3, git St L. ae B40); under said act, - 
7 stated j in. part : as. follows: : | | 


-Bntrymen- for ‘these lands will be ‘reqiiiréd’ to ‘comply with : the: tories: ae 


ns donditiotis of the homestead: laws of the United States as‘modified by said. ‘act, = 
of. February 20,. 1904,: and an. entry is. subject: to. cancellation: for failare to do as 


‘80, ‘or for failure to make. the annual payments promptly. 


oe The House’ Committee on. Public Lands, with eo foeaties 4 is. ae bill i. : : = 
which became. the. sad act of ‘Febroaty 1 16, 1911, mepyrted. 4 in: uae ae 


i 2 The’ bill requires ‘that the purchasers: pay ‘not less than s4 per. acre ‘and ‘that - 


* in- addition: thereto. they make homestead. entries. and. comply, with ‘the home: | oor 


: ‘stead laws. Its: design. is to ‘prevent the land. from passing into. the hands of . | 


_ speculators. This: is a remnant of cer tain Indian: lands. from which has been 
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| eliminated nearly all of ‘the lands of any wales: Until ‘within. OB: year or eae 
they have been considered too wet for settlement, but since: the passage. of. the -. 
act referred to in the proposed. amendment it. has been DOssIvle. to, drain Jouch. 


--. of this land so as to make. it desirable for homes. 


-_ The said act of May 20, 1908, provided i in part that ‘all janes in oe 
; State of Minnesota when subj ect to entry shall be subject to all of the 
provisions of the laws of said State relating to the drainage of. swamp. 


i or overflowed lands for agricultural purposes to the same extent and 


- inthe same manner in which lands of a like character held in private. 


ownership are or may be subject to said laws; that all charges. 


~ legally assessed may be. enforced against any’ unentered lands by the | 


. sale of such lands subject to the same manner and under the same 


| proceedings under which: such charges would be enforced against 
~~ lands held in private ownership ; that. at any time after any sale of 


—_unentered lands has been made in the manner and for the purposes ; 


mentioned in said act, ‘patent shall issue to the purchaser thereof 
upon payment. to the receiver of the necessary: charges therein speci- 
fied; that. unless the purchasers of unentered lands shall within 
ninety, days after the sale provided for in’ ‘the act, pay to: the re- 
celver the necessary. specified char "Zes, any person having: the qualifi- 
cations of a homestead entryman may~make the necessary payment — 
and. shall thereupon become subrogated to the rights of such pur- _ : 


- chaser to receive a patent for said land; that with reference to. 


~ entries on-the ceded Red Lake Reservation, in addition to the other 
_" payments there shall be added the sum of three eents per acre: to 
_ repay the cost of the. drainage survey thereof. - a 
| Considering the last proviso to: ‘said act of Ferra 16, ‘49t1,, 
a and the House report. thereon, and also the first and last. sections a 
the said act of May 20,:1908, it. must ‘be concluded that. the provi- 


sions of the latter act ae to these lands. The cls i aueton is. 


therefore answered in the affirmative _ 
~The former dpe decision in ‘this case requires ‘some. 


2 “tnodification: The SW. 4, Sec. 14 T. 154 N., R. 39 W., was on. May es | 
10, 1915, sold. by the State of Minnesota for: accrued. drainage. tax 


. aie. the ‘act of May 20, 1908, supra, Olof Gustafson was the pur- 
~ chaser: and on May 15, 1915, mde entry under.said act, and on the 
. game day was given final certificate, having paid the Indian oe 

of $4 per acre to the receiver’ of the ieee land office. © ne 
By decision of. May, 16, 1916, the Commissioner of the General 


Land Office held the entry for cancellation for the assigned reason. ~~ . 


- that. Gustafson was not. qualified to make the entry, because he had 

exhausted his homestead right by making a former entry. -In the 
former decision in this case the Department did not consider the» 
_ question of the qualifications of Gustafson to enter this ‘tract, but’ os 
discussed the case upon the neeory that this pony: was a sale under. 
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; ‘the. act of February 20, 1904, supra, and it was held that ake zale a, 


Sa was not authorized i ‘in view of. the act-of February 16, 1911... As above = : 
noted, this was not:a sale under the aet. of February 20,. 1904, but was 


a sale by the State for delinquent drainage tax, and entry. was ag 2 


; : as pleted. under the said act of May 20, 1908. . 


The objection to the entry was that. stich sale. anes the act. of. 


i ‘May. 20, 1908, | could. be made only to a person. qualified. to’ make . oe 


_ neice ad. entry. Gustafson. was not so. qualified. because: he. had. ae. 
theretofore exhausted ‘his homestead. right. In the act of February Te 
16, 191%, Congress did not provide, as in thé forme? act of February . ) | 

20, 1904, that, persons who had exhausted their homestead rights may. = - 

: become: ‘purchasers: of said lands. -The provisions of the former act 

Of: ‘February. 20, 1904, in. this: reper are not gstarat as: Een, ; act — 


had expired by limitation. 


. The-second question. sibiiitied rust i cae in “the eae a 


“As herein modified, the. former decision i is adhered to, ‘but the case 


is remanded. for: poaccaalion under the remedial act of July. O5, 


1918 (Public. No. 205); which validates’ entries. erroneously. allowed | 
ia such lands to baron: who. had exhausted their homestead Gove 5 


EARL SNELGROVE. 
Decided 1 Septem ber 4, 1918, 4 ax 2 oe 


Stoo: RAISING. Homestean—Compadrivnss ¢ OF. AREAL . | 
One who applies © to. make entry. under the. provisions of fig: ‘Stock-rélaing . . 


. Homestead act of. ‘December 29, 1916, is not required. to embrace vacant .- . 
7 lands. within the ‘two mile limit as to compactness, unless -such tracts are... ° 


_ of: the character. contemplated bys the act and are free from, valid adverse 
claim. . > es 


- Voumsané, First A asiatand Saordiany # : | | Pas 
Earl Snelgrove has. appealed fr om a. decision oe ihe Commissioner 


- of the General Land Office dated. February. 15, 1918, ‘rejecting his. 4 


a application, filed. January 20, 1917, to make an. additional entry 


| under the Stock-reising, ‘Homestead act for. Se 1 Nu. 4; Sec. 12,8. 4 vig os 
_ NE. 4,.and NW. 4, Sec, 11. (exclusive of mining. surveys. } Nos. 4934 oe ce 

~ and 6294, of about 40 acres), NE. 4, Sec. 10, and S. + SE. on See | 
8; T-8 ‘S., R. 3 W., S. L. M:, Salt. Lake. City, Utah, land. district: =~ 

bie, Snélgrove’s original entry, made. December 20, 1916, embraces = 
- NE. 3 NE. 4; Sec. 12, said township. The local officers ‘rejected the. 


- application in- question because. it described a tract more. than two_ ts 


‘miles long, and the decision APReets from affirmed: the action. of - “ae 


7 the local officers, 7 
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Ate ‘appears: ane the N. ce SE, 4, ‘and NE. 1 SW. d 45. said. See 12 | . ; 


was. vacant public land at the date of the rejected application, but” 
was-not' applied for by ‘Snelgrove because said subdivisions adj oined 


_... the homestead entry of Joseph M. ‘Pratt, who claimed a preference ~ 
- right of. entry therefor. The decision appealed from ‘held, in effect, 
_.: that.as the preferential: right of entry granted by section 8 of the 
~ act did not. ripen ‘prior. to the designation of the land: under the 
 -act,. ‘Snelgrove’ s reasons for. omitting ‘said subdivisons Ae his oe 

< application could. riot be accepted. as sufficient. a: 7 


. Section 1. of the. Stock-raising Homestead act (39 sta, 862) se 
| ees that: entries thereuiider . must be “in. reasonably gaa 6 


— form.” The regulations of January 27, 1917 (45 L. D.,. 625), pro- 7 | 
vide. (paragraph 5) that no entry nor any claim: comprising an - 


-- original entry and an additional entry shall have an extreme length ~~ 


of more than. two miles if there. be available land of the. character | 


described in the act the inclusion. of which i in the claim would ae : 


te duce such length. 


To require Snelgrove to’ gee the: rejection ee fi: sppliéagion | 


aoe because he- failed. to. ‘include. 120 acres. in.Sec.. 12, and thus make — 


the tract applied. for more compact, would not be svarrantad unless 


| it. had been. determined that the omitted subdivisions. embraced. land — ; 


of the character contemplated by the act. None of the. land has | 
been designated under the act; In ‘the absence of such designation ; 


- it can not be determined whether its inclusion in the application a 


| should be insisted:on. “Moreover, the Department is of opinion that ' 


af Snelgrove. had been advised by: Pratt.that he intended to claim : 


| the: 120 acres under the ‘first: clause of section 8 of. the act, he was 
~ warranted in recognizing such claim, vather than suffer. the Se of 


as that area after désignation. 


The records-of the Land Departnait ee that on March 29, ‘1918, | 


said Pratt. applied to make an additional. entity for, with other lands, ' | 


said N. $ SE. 4, and NE. 4 SW. 4, Sec. 12. | 
Tt Ae not appear from the record befor the Departmitit that the 
area Snelgrove appears entitled to enter could be applied for in more. 


Be compact form. ” Hence, the fact. that it is more than-two miles 3 mn ex “ 


: treme length does not warrant the rejection of the application. - 
The proper practice, where it: ‘appears that. the. area applied’ for — 


a ~ might be in more. compact form, isto require the applicant to state. . . 


ee ~ why he omitted to. apply for certain subdivisions, naming them. 

-The decision appealed from is ‘reversed and the case remanded ar 

| Sai directioris to forward the petition for designation to the Direc- 
_tor.of the Geological Survey, and to require the a to file ane - 


amended: ae on. the oe form & ue) 
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: { , “oacow & AND CALIFORNIA LANDS—SALE OF TIMBER LON ISOLATED aha, 


TRACTS. 


ee ; a eer 2 2 Txsravenions, a a es oe Pg 
nnbadraneai OF THE JFwtenior, : ; 
Wishing tor D: GQ September 16, 1912. 


© & Tae Conan OF THE 2 Ginvamai. Lanp Orcs. oo eee . 
In accordance with the provisions of the act of Consiees saeiad ad 


5 une’9,. 1916 (39. Stat., 218), revesting in the United States so much 


of the lands eranted tothe Oregon and California Railroad Company i 
i a8 were unsold July 1, 1915, the following instructions are issued: 
-In‘all cases where it is found: that the timber on isolated tracts of a 


~~ Jands classified as “timber lands” should. be sold at an. early date in : Pa 


order to obtain the estimated value of the timber, you will proceed as. ae, 


- follows’ with as. little delay as. may. be consistent with: ‘seouring the - 
‘notice herein provided :. 7 tear 
a Cause a notice to: be published fone a : lesist 30 aoe in 1 three 3 news-— 
> papers of general circulation in. the State of Oregon, one ‘of. which _ 
shall be inthe county Wherein the land’ Bs situated, announcing the 
intention to offer at public sale on a day specified at the district land 


office wherein the land 1S situated, the timber on’ the lands described _ 


7 therein; the cruiser’s estimate of the: timber on each 40- acres tract, 

| and the value. thereof to forma part of ‘such notice.-"' | 

2, The sale will be at public auction or: outery, at the district aa . 
office of the: district within. which the land. 3 18. situated, and conducted | 


io by the register of such office. © oes 
3. The right of purchase at. such sale will ie Yimited, in ipuclonditica ee. 
, with the act, to citizens of the United States, associations of .such’ a. 


~~ citizens, and: corporations organized under the laws. of the ‘United | 7 


7 - States, or any State, Territory or district thereof. 


4, The. register before offering any portion, of. peepee ice - 


a cued: shall advise all: intending purchasers. that the patent for the - . 


- timber purchased will contain a clause. fixing the ‘period’ within er 


- which said timber must be cut and- removed by the purchaser, his - 

heirs or assigns at ten years; and that no timber shall be. removed i 
until, the issuance. of.a patent therefor. He shall also before the sale. a 
. Inquire: “whether. any person present. desires the timber on any. legal ie o 


Pah . subdivision advertised’ to be. separately. offered, before’ its. inclusion ——, i gs 


7 in any offer. of a larger: unit; and: if. such request : 1s s made, the. land nt oo 
thus designated may be so: offered. ote a. 

5. No timber shall be sold for less thai ns joann price; ee Bie 
“Secretary of the Interior having full authority to reject any and all : ee 
“ee oe where t the oe offeted 1 is aby | him deemed | inagequate, ee eae 
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6: The: ena: shall be sold to. the iighese bidiler apie to the’ | 


7 2 approval of the Secretary of the Interior, and the entire purchase — ee 


_ price: bid paid to the receiver in cash, currency, or certified checks, 


- when drawn in the manner authorized, who. will issue. his-.receipt, 
-.. therefor and hold the’ samé as other “ unearned. moneys,’ > until Noi > Ge 
“fied of. the approval of. the sale, when it shall be. deposited inthe 
Treasury of the United States to the credit of the “ Oregon and Cali- ae: 
; fornia Land Grant. FE und, o and a. “cash certificate issue > to the. pur- oe 
oe ZF as who: pec ‘Giiber. a aah pales shall be ine to. a 
| “pay | in. addition to the purchase price a ‘commission. of one- fifth of: 


| one per centum thereof, to be:placed to the credit of said fund. . : 
_ 8. On the termination of the sale, the register will forthwith $a : 
mit.to the General Land Office by special enclosure a report in dupli- 


-. cate of the proceedings thereunder, showing (1).the tract on’ which: 


the timber’ was sold: (2) the names of the purchasers and) tony the 


amounts received therefor ‘together with such other: details, as may 


seem properly appropriate thereto, — | 7 
_: 9. The receiver of. public. moneys “will, in. addition to his Sere 
abstracts, render monthly- for each county. in. case of. timber sales 

therein, a separate: abstract of applied. moneys, in duplicate, using | 


form: 4-103, reporting: thereon the date of the -application of the | 


"money; the receipt: number. and the name of the ‘purchaser, together | 


. with a deseription of the land. involved, using more than one line 


~ when necessary for each. item. Notation should be made by the local 
officers upon. the: receipts and oa of the county : in which me land. - 
- affected is situated. a eae = ae oe = 
HARVEY v. “HORNE. 
“Decided September 25, 1918. 


ae Cowrest—AnanponmEnt—Acr OF JULY. 28, 1917. - ee ae G 


‘The benefits: of the act of” July. 28, 1917: are: confer red upon. ‘bona. fide settlers. 


. and homestead entrymgnu whose absence from the land is due to enlistment 
in the military or naval service: of the United States, and those. engaged. in eo 
"other waractiy ities, however worthy, are noe within une PUvEY. of. that act. or 


ae 3 VocErsang, First Assistant Secretary: 


_ < W. Hail Horne. has appealed. from ie aaa of a pe eae | 
ne of the General Land Office, dated May 29, 1918, holding for 


s, cancellation his homestead entry 023497, made September 10, 1917, 


~~ for lots 1.and 2, SE. NE. 4, Sec. 2, T. 2 N., R. 18 E., and SE. 4 7 
GE. 4, Sec. 35, T.. 3 N,, R. 18 E., Hailey, Idaho. ‘The entry ¢ con- 

“ tains 157.34 acres. or 

_..- March 12, 1918, Charles H. ee filed contest tagainet tel ne oe 
| charging failure. of residence, not due. to the entryman’s militarye or - 


i ~ naval service, Notice was iar for by the defendant and he ae 


= 
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‘filed. 2 2. sworn answer © admitting his default ‘putt alleging that his, -_ 


absence from the claim was due to ‘ ‘governmental service.” 
The register and. receiver asked for instructions as. to the: dispost: 


| tion to be made of the case, and the Commissioner, April 26, 1918, © a a 
~ directed that. the claimant. be advised: that. the answer. was. insuffi. 


- eient, and allowed him thirty days from iiotification: in which to 


- “amend his answer, showing that the. default: was due to military or 


naval employment; and holding. that in case of failure to. respond, 


oe | the entry would be held for cancellation. : ‘ 
| Claimant. received a: copy of. this letter and filed Snother answer 


cin which he specifically admitted that he never resided on the home-— 
stead and that his failure to do so was not. occasioned by his military 
or naval employment ; that he was actively engaged i in | Work: for his 4 
Government i in support of both its Army and Navy. eee an 
“In the decision appealed’ from the Commissioner. held hist; since | 


the. claimant. had not resided upon'the land within six month after’ ~~ 


making entry and that such default: was, not due to military or naval 
service but merely. to his activities in. supporting both Army:and. 
‘Navy, his | answer was. insufficient, and. uae entry” was. held for’ can- 

cellation; =. 0, | . te 
Clnmané appeal i is. 5, sappoited. bes an: \ affidavit Therein a states: 


a that: he was and is: “ay Federal ‘Food Administrator for Lincoln. 


County, Idaho; (2) Chairman of Military: Entertainment Council’. : 


for Lincoln’ County ;_ (3). Captain - of Company “A” -of American 


Red Cross-Canteen Service, under: direct supervision of the Govern- _ 


“ment; (4). Chairman of Auditing: Committee of the Lincoln County 
| Chapter. of the American’ Red. Cross 5: oO Local Cashier aon e : 
second: Red Cross War. Fund. 2 
~The act. of aay, 28, (1917 cae 8 Stat, 248), provides among, , other 
things, that: < | 


| Any: settler ‘upon: the ‘public lands: of ‘the ‘United § States: or: any” Venagned . ee 
- » whose. application, has beén. allowed or any. person who has made application for . 


public lands, which thereafter may be allowed ‘under the homestead laws, who - 


after’ ‘such. ‘settlement, ‘entry ‘or: application, enlists or is actively. engaged’ ieee 


~ the military or. naval. service of the United States.as. a. private soldier, officer, a 
Seaman, marine, national gnar dsman or member of oy other organization: for Poa ey 
~ offense or. defense, authorized by. Congress i ‘shall, in the. administr a-. 


eS tion of the homestedd. laws have his services. ther ein construed. to-be. equivalent. ae : 


- to all intents. and purposes to residence and. a for the same: pene = 
of time upon the tract entered or settled. | Hae . | : 


Since claimant was not. in. the. oily or. rie service oF thes on 


i a United States, the work he i is alleged to have done for. his Government: 2 
is not. within the. purview of the statute: which excuses: residence. 


_ The benefits of the'act do not extend to any ‘persons not so. engaged, | oa | 
- notwithstanding. the’ fact that their work may be highly commend-_ 7 


wae 


aa as. in, this case, cand calculated. to. aid the military and naval "el 
4587 "—-17—vor. 46—29 | ar: eee, ee eee = 
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~ forces: of the United States i in ‘their offensive and defensive opera- : 


tions. 
/ The action appealed from is accordingly afirmed. 





ALASKA HOMESTEADS—SURVEYS WITHOUT EXPENSE T0 CLAIM. 
| _ ANTS—ACT OF JUNE 28, 1918 (PUBLIC cae 7 


“LNstRUctiIoNs. at 
" [Cireular. No. 623.1, 


> Deparment OF THE Esrinran,. 

| _. .Gzneran Lanp Orrice, : 

se ee | Washington, D. C., , October: 9, +1918., 

Reorsrens AND. ee 

_ Unrrep States ‘Lanp: erica IN re ae. tee. 

ae - Your attention is invited tothe act of Congress oe J une 28, “1918 | 

ae (Public No-:180), by which there is inserted in the: Alaska home- | 

‘stead act of July 8, 1916 (39 Stat., 352), a provision for the survey of: - 

_ homesteads, without ovens to » the claimants. cng eeay rae as. 
"Sis. 2, ‘That: ‘Af fe systemn of public surveys has ne been éxtended over the 


and: included in: a homestead entry, ‘the entryman may, after: due compliance ae 


with. the terms of the. homestead. law in the matter, of residence, cultivation, 
and improvement,: submit to. the. register, and. receiver a. showing. as to. such 
es compliance, . duly corroborated by. two witnesses, and if ‘such. ‘evidence satis- 
factorily. shows. that the homesteader is ina ‘position ‘to. submit acceptable — 
final proof the surveyor general of the ‘Territory. will be so advised and will, - | 
pot later than the next succeeding surveying. season, ‘issue: proper. instructions” a 
for the: ‘survey. of the land so° ‘entered, without. expense to the entryman, who 


4 “may thereafter submit final proof as in. similar. entries of surveyed lands.. So p 


far. as practicable, | such’ ‘survey. shall follow. ‘the general. system - of. public-land , 
. surveys, and the entryman | shall conform his: boundaries. thereto: Provided, ; 
—. That nothing herein shall. prevent the homesteader . from. securing. earlier ac} 

tion” ‘on his entry by a: ‘special survey at his’ own expense, if he. so. elects. o 
te _ Accordingly, paragraph. 12 of the regillations under the ‘Alaska’ 3 

homestead law. ( 45. L. D., 2247 yi is hereby amended to read as follows: at 


x e SUBMISSION oF ‘PROOF —UNSURVEYED LANDS.” 


“42. ‘Where ‘the public, system of: surveys. has. not. been extended over a ‘duly. 


are located. homestead and the settler, has had such compliance with the terms of 


the. homestead law in the matter of residence, ‘cultivation, and: improvements. , 


as to ‘justify. submission of three-year proof. on his claim, he may. file with i iG 


: the register. and. Teceiver. his. affidavit, corroborated by two. witnesses, showing 


- “such. compliance. If: they. find this ‘satisfactory, they will ‘so. ‘advise’ the. ‘sur-. = . 


veyor" general ‘of the’ Territory and he. ‘will, not later than the next: succeeding: 


4 @ surveying ® season, issue. ‘instructions: for the survey. of. the land involved, with--: 


aoe out. expense to. the: entryman.. So. far. as practicable. such surveys must. follow. 
‘the general system of public- land surveys. and the. entryman. must iu all CASES | 
| conform - his boundaries ‘thereto. After_ the ‘survey - has been duly. made and — 
7 the plat thereof filed, proof: may be submitted on the entry as’ in case, of ordinary 

: entries for surveyed lands, . . (See par. dae ee ee oe 
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“However; it ‘the settler desires to obtain earlier ‘action in. the matter of the’ 


: “survey, or if he desires to avoid the necessity of conforming to. a survey made 


under. the provision of law above ‘referred to, he may havea. survey of the tr act 


made. at his own expense by. a deputy. surveyor,, appointed: by: the. United States | | 
me SUIVeYOr : general. After the. survey. has been completed and: been. approved by. | 


the surveyor general, certified copies. of ‘the field notes and. plat. must. be filed- , 
at the Joeal. United States land. ‘office, eee with the: settler’s S F notice of inten- 


are tion’ to submit proof upon his. claim. 


_ Paragraph 18, above referred. to, roids’ as s follows: 


boy 


“48. Where the: public system ‘of surveys. has been: extended < over a tract, and 


ae homestead: entry made in accordance therewith, though the: claim may have’ 
. been’ iniated. by a location, the procedure with. Yregard. to. submission: ‘of: proof. 
-— is the same’ as in’ the United States. Where proper - compliance withthe law: 
- As ‘shown, no adverse clainy appears: on the records, and: no. protest: against the” 


“proof is. filed, it will be accepted. and final: certificate. issued ‘pursuant. thereto.. 
The proof may be. taken. before the : register and receiver. or before any ‘officer - 
within: the. land district: authorized to. administer oaths and having: a seal 08 
daa ae Be pasha ths abt We SE : Pe ee Sion Lae Re 
| ‘There is no Cuas in ‘the 6 iabulgtions governing cases “whiere: the: 2 
“homestead. settler. elects to apply for a survey at: his. own, eX PENS; . 
and to. submit E proof, pursuant thereto. 7 te ge ee aii 
3 : : : os Cur Paxuman: | 
me ommissioner. , 

“Approved, Gaia fk 

“ALEXANDER T.  Voouiaine,., mo 

| | First t Assistant Secretary. 


‘SOLDIERS 1 UNDER a1 ‘YEARS OF AGE—SPECTAL PRIVILEGES: UN. 
DER PUBLIC-LAND LAWS—ACT OF AUGUST. 31, AGAE, AND RESO-. 7 
LUTION OF SEPTEMBER 18, 1918. 


“Ixsmiverions. 
- [Cireutar No., 622.1 


| Duparracent, OF THE. een Pe as 
oo. -Gengran Lap. Orricz, _ se 

oe ey Washington, DD C, October 9, 1918... 
aoe Reotorens. AND. ‘Rucarvuns, . | 
: . Unrren Srares. Ta ce on Peay ee 
“sscnon 8 of: the: act of. Conse of t August 8 31, 1918 € (Public 210) 
“reads: as follows: = ee Gam oe 
SEC. “Be That™ any person, under. the. age of. fewentg one — a eyed ae 7 


i ‘shall hereafter. serve in the. Army of the. ‘United. States - during ‘the: present. . 

| emergency, shall be: entitled to the ‘Same - rights” under. the homestead: and. z aS 

4 other land and mineral entry laws, general, or special, as. ‘those over ‘twenty--— 
<7 one: years ‘of age how possess under said laws: Provided, That any. “Tequire- _ 


a Inents as. to- establishment’ or residence: within a. limited: -time> shall be: 


_ suspended. as. to: entry. by such ‘person ‘until ; six months. after: his ‘discharge -# ots 5 ait 
from: military service: Provided further, ‘That, applications _ tor Bats Ba ee ew oe 
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: be’ verified. nea any officer in the United | States, or. any foreign. country, 
Oe authorized. to Administer oaths by the. laws of ‘the’ State or Territory in | 
| which the land. ‘may -be situated. . a: 


~The joint resolution of Corigress- ( Public 41), ee Seatanhed 


; - 18, 1918, and: ‘referring to the above provision, reads as follows: 


That: no -relinquishment. of: any. public-land entry made under or. by author-~ = 
- ity. of . section - eight of . the act of the Sixty-fifth Congress, second ‘Session,. — 


entitled, “An ‘act. amending the. act entitled “An act to authorize the. President 
~ to inerease temporarily’ the “Military Establishment of the. United Sates,’ “ap 


< - proved. May eighteenth, nineteen hundred. and. seventeen,’ e shall be valid. or | 
_ effective. for any purpose unless. executed. after the’ entryman shall have actus: ° | 


7 ally : resided. upon. ‘and cultivated. the land, in the case of a- homestead | entry, . 


for. at: least: six months, and -in. the case of an.entry made under: other than... 


the homestead* laws,. after ‘the. entryman - shall have complied: with. the. ‘Dro: 
visions of: the applicable: law. for at. least one ‘year. : 

- Any. person, firm, or- corporation. soliciting or. dealing. ‘with - fie, Felingaisti : 
ment of such claim. or. entry prior: td the. completion of : compliance with, the. 


a2 applicable. law and. with this. resolution, and who or which solicits, demands, . 


_or receives or accepts. any. fee or compensation for locating, filing, or securing. 
the claims or entries. for persons. entitled to the benefits of said section shall, 
upon. eonviction, be: fined’ not to exceed = 000 or ee for. not. exceed- : 
tng. two years, or both. . m2 

2. Said gection 8 of the act. t of een 31, 1918, conse the ee 
of entry” under any of the agricultural or mineral public- -land laws 
upon persons under the age of 21 who have served, or shall hereafter 
serve, in the Army of the United | States during the present war, In 
_ the same manner ‘as they could have’ made entry if over that age. 

This right is conferred only- upon “persons who have been. actually: 
mustered into the service and who are under. 21 vee of he at ae, 
time their applications are: executed.’ a : are a 
A drafted man is regarded as serving in:the eae fro the’ time 

he reports. for. entrainment; a: man in the Officers’ Beis Training 
: Corps from the time of his admission, — se 
This department is of the opinion that. the expression o ‘the. ae | 
of the United States, as. used. in section: 8 of the act, includes. the . 


: oN: avy” and: Marine Corps," and: that construction. will: stand unless - 


ve Congress shall otherwise’ direct. . | 
8. An application for entry an a person coming within: the miean.” _ 


"2 ing of the law may be executed at any place where he is” located, . 
whether it be in a State, Territory, or. district of the United’ Sinteaye<. Le 


or ina foreign country. It may be executed before any officer whose. 


~ authority: to administer: oaths: is recognized by the laws of the State i 


~ or Territory i in which the land sought is situated.’ These laws differ, | 


~.and it will not be attempted here to give a ‘synopsis. of all of. them.: — 

An examination of the State laws leads to the. conclusion. that they. rf 
all recognize: affidavits executed in any part. of the United. States) 
hetore- a Paes Public o or —— clerk of a y courk. of. record, and poe 7 
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: edited outside of this country before a notary.0 or. -before any diplo- _ 


- : matic or consular officer of the United States. 


4, An applicant claiming the benefits of said ‘section muse paetite ai 


as an application. for entry. on the ordinary prescribed form; but, ‘where : _ * gar 


ea : he has not examined the tract: sought, there should be otnitted: from. 
ar the form so much as refers to personal examination of, or acquaint-. . ae ae 


a ance with, the tract, and recites the applicant’s Imwiedge. as. to: its. 


ni? ~ character ~ “(sionmineral, nonirrigable, etc.). For example; there : oe 
should be stricken from an application: for entry under the enlarged 


homestead act. “all that part of the form beginning with the words — 
Pitt ‘that Tam well acquainted with the character of the land” and end- ce 


ing with “ it is not susceptible of successful irrigation,” ete. 
- In such cases ‘there must accompany the application an. afd avit: 


setting forth the. facts: as to: the- character of the land; executed by. . | 
some other’ person who states that he'‘is himself’ Familiar’ therewith; ea ga 


- but this will not be-received as sufficient unless’the affiant: déposes 2 
that his statement is made at the request of the applicant ; that he 


has not solicited, demanded, received, accepted, or been promised, nor * | 


intends to receive, a fee or compensation of any nature for his assist- 
ance in securing allowance of the claim or entry. - Ro 

5. The act does not exempt an.-applicant Feoti ‘payment: of the 
regular fee and. commissions chargeable to- other’ applicants; as to 
that. matter, you will treat the filings like other applications. - : 
~: For the information of prospective . applicants’ it may be: atatad | 


__ that the fee and commissions on'a 820-acré entry under’ the. enlarged ‘< 


homestead act amount to $22 in ‘most. of the States, or to $34 where | 


the lands" are within ‘the granted limits of. Government- aided: rail- : 
| toads: the amount due on a stock-raising homestead ' application 4 for ae 


- 640. acres is $34, Or $58. under the circumstances last: mentioned. 


6. A person. making a homestead entry under this act is’ entitled = ok 
to the benefits of the act of Congress « of July 28; 1917 (40 Stat., 248). aes 


| ‘That. act provides 1 that ‘ a homesteader shall Tinve his ‘military services - 
construed as: equivalent to residence. and cultivation | for the’ same ~ 


a length of time upon the. tract. entered, and that if he be discharged oie a 
on account. of wounds: ‘received or disability” incurred in the line of -.-- 
duty the entire term of his ‘enlistment: shall’ be thus counted ; ‘also, 


~ that no patent shall issue ‘to any homesteader who has not. resided oe 


| _ upon, improved, and cultivated the land: for at least one: year, but he « Sas 


‘ig entitled to the five months” absence. privilege: like. other home- z 
steaders during each year’s residence, which he: may be: required to 


7 . _ show. Tt provides, further, that if a homesteader dies. while actually — és ; a. 
7 engaged i in the’ military. or naval’ service of. the Unitéd : States:his 


widow, if unmarried, or (if she be married) his minor orphan ~ 
‘children, or his or their legal representatives may forthwith make ah ee 


: | “proof upon his is entry. 
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7 person making a dencet: land entry: under fie: act is. ee . 


¢ ~ the | benefits. of the act of Congress of August: 7, 1917 (40 Stat., 250). eo 
ae Therefore, such an entry will not be subject to cancellation for failure a 


* to expend $1 per acre in improvements. upon the claim, or to effect — 


na a Sts’ reclamation, during the period of his service and until six months _ 


Pt ‘thereafter, aad the time for complying with the law is extended for 
- a period. equal to that of said service. ‘This relief ‘is conditioned, ae 
- -however,-upon his filing in the local land office, within six months — ~ 
’ - after he is mustered into the service, a notice of his muster in. and — 
7 ‘of his desire to hold the. desert. claim ander said act.” : 


4, The soldier will-not be required to establish Ea the 


os land in his homestead.entry until six months after his discharge from . _ 
Bets military service. No contest. against the entry will lie on the ground. 
of failure to establish residence until the expiration. of that period, 


- -and the time elapsing before such discharge from the service will not 
be counted on the statutory: life. of the entry. . aa. 7 a 
_8..The joint resolution. above set forth provides for Sioeaion of 


ee a fine of not exceeding $1, 000. or imprisonment for not exceeding two 


years, or both, upon any person, firm, or corporation which solicits, - 
demands, receives, or. accepts. any foo or compensation | (whether it 
be in. money. or In other. value). for locating, filing, or securing any . 

- claim or entry. for any person entitled to the benefits, of section 8 of 
-.. the act: of August 31, 1918. It is ‘desired that if. there be. violations 
of this prohibition they. be promptly. brought to the attention of the | 
‘General Land Office or the Chief of Field Division, to the. end that . 

- immediate steps: may. be. taken. to stop such illegal practices . and to - 
bring the offenders to justice... Moreover, the attention of the sol- 


. ~ diers is. very. strongly. directed to the fact that. any one of them who . 
pays: or promises. compensation of any. kind for securing an, entry, | 


| even. though it.be merely by the grant. of. grazing privileges, will be’ 
conniving at the breach. of a law. which Congress enacted for the. : 


. protection. not. only of the. soldiers but of the general interests. in 


. the public domain. | As. above shown, it will frequently be necessary. : 


dite tor some person. to execute, on ‘behalf of the applicant, an affidavit - 


: . regarding the. character of the land;-but this must in all cases:be — 7 
-~ done bya relative. or. by some other person who i is willing to afford - 


the: service without compensation.” The clear purpose of the act is ~ 


.-to give:soldiers under the age of. 21 an opportunity to hotd a home- - 
_ stead or. other land claim for their own personal benefit, but not for oe 
ree oe speculation on the part either of theniselves or.of hee Peer a 
9... The resolution. ‘provides that no relinquishment, ' of. an. ay ate: 


* ee under. the act ‘in question shall be valid unless executed after | 7 
- .the-entryman shall have resided upon and cultivated. the land -cov-. — 


= _ ered by. a. homestead entry. for at least six. months. or, as to. other © 


- | ‘classes of claims, until he shall have complied with the: provisions 


- 
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. of ihe: applicable i for wee dense one. year. Moreover: it ppievides ee 
< that any ‘person, firm, er corporation soliciting. or dealing with the 

co relinquisbment of sack: claim -or. entry, prior to. the. completion of. 
“one: year’s compliance. with the applicable. law and with. the resolu-— - 


| ~-tion, Shall: be. subject. to. the punishments above: mentioned. . Accord-- - - 


| ingly, the registers and receivers are instructed - not .to’ make on their © 3 


records” any. notation. regarding receipt’ of : a relinguishment: of an 


a | ~ entry. made under the. act of August 31, 1918, cunless ‘it shall be made: a 
LO appear through the. affidavit. of the entryman, corroborated by-- 2 


those of two witnesses, that the above conditions.have been complied eg 


os : with and. ‘soldiers. are warned. not, to. execute relinquishments. of i 
oo their entr ies prior to the arrival. of thie time. indicated. ; - 


In case of death of the entryman the éntry will be. subject: to re- a 
. linquishment by. his widow, heirs, or devisees, as” : the « case may: be, 
; under the. following. conditions: _ 7 
(a) Ifa homestead, not ‘until after the an of Six ; months | 
from the. date of his death, if he had not. established residence on 
the land, or at any time after the expiration of six x months from. the 
date residence was. established by him. ‘ 
(6) If any other class of entry, not until after the applicable law 
has. been complied with for at least one year oe : 
‘As in the case: of relinquishment byt the entryman, such reluquiet ! 
“ments must be enppoited oy 3 affidavit, aes corroborated, establish- 
ac the material facts. 
Set Ben Tastien’ 
‘ Commissioner, 
| Approved: Ce oF ee oe a" 
© AuExANDER rT Voamtsang, oe pe ae 
sy ee (First: Assistant it Secretary, 


fae A AMENDMENT oF ALASKA TOWNSITE REGULATIONS RELATIVE tT | 
THE SURVEY AND DISPOSAL OF LANDS IN POSSESSION ORIN: | 


_ DIANS ‘WHO BECOME CITIZENS, 


-[Cireular. No. 380.) 


| Drparracenr. OF THE coe | 
eae - GENERAL LAND Orrron,; te 
- Washington, D. C. dG anuary 8, 1918, 


‘Recrsrens: AND Rucenis, ou: S. Lanp Orricns, “Surveyor- Gavan, = te 


AND Curr or Frey Diviston, ALASKA: 


“You are advised that: on. December 15, 1917, ‘the Secretary of “eS a 


: . | Interior amended Section 6 of the Alaska townsite @ regulations, Cir- 
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 . eular 491, approved Suly: 19, 1916 (45 L. D., 22%, 248), mi - sto read ' 


| ma full. as. follows: 


Indian or native “Alaskan éeeupants who have secured certificates: of citizen- 


: ship under..the territorial laws ‘of ‘Alaska shall be treated in all respects like 
'. white: citizen occupants; but. all land occupied by other: Indians:or Alaskan na- 


| tives shall. not be. assessed. nor conveyed by the tr ustee, In making the subdivi- 


= ak sional survey herein required, the surveyor will set apart the possessions occu- — 
= 7 pied: by the Indians ‘who are: not citizens and. appropriately designate them as | 
#.- such upon the triplicate plats ‘of. his surveys, but he will not extend any: “street * 


or alley upon or across Such possessions. 


In connection herewith, attention is. : called: to Territorial: Act. of re oo 


2 April As 1915 (Chap. 24, Session. Laws of, Alaska, 1915, page 52), 
ae providing a method - whereby native Indians’ of Alaska may defi- 
-nitely establish the fact of their citizenship under Sec. 6, act of 


February 8, 1887 (24 Stat:, 388). A certificate of such citizenship a 


will therefore be required to. enable “Indian or native Alaskan oc- - 
-cupants’ ” of lots in townsites to avail themselves of the e privileges of :: | 
“such amended d regalations. | vi } | 
- Chaz Tarmacain; 
Cor omméssioner. 3 


7 REINSTATEMENT oF SELECTION. OR RETURN oF SELECTION 
| PAPERS. ee _ 


" Insreverions. 


Department OF THE : Tacarton 
| - Washington, D. C., January 26, 1918. 
| “The Depattuent. is in receipt of your [Commissioner of the Gen- 
eral Land Office] letter of January 14, 1918, requesting to be advised - - 


- cwhether | cases of the character described below should be. reqpened 


: upon application: - 
October 11, 1900, Allen M. Wheeler nad eee entry at the | 
a Rapid City, South: Dakota, ‘land: office; for the: SE.-4.SE. 4 4 Sec. 83. | 


. . SWee SWS See. ‘9: NW. i NW. ‘4, Sec. 16; NE. NE. 3 4, Sec. ‘17, ty 
 -T.1 8, R383 B.,, ethan the limits of the Black Hills forest reserve. | 


ee _ Final. proof was submitted and final certificate of entry issued No- 


; vember 20, 1900. ‘November 21, 1900; entryman, conveyed the land to . 


the United States under the provisions of the act of June 4, 1897 . * 


. 2 (380° Stat., 36), and subsequently, through attorneys in fact, applied a ie 
: ‘to select. other: lands-1 in lieu thereof. zs 


7 Subsequently, pursuant to your office letter of Shay 26, 1908, a 

e charges were preferred: against the entry on the ground that Wheeler 7 

had not complied with the requirements of the. homestead - law. % 
a Entryman failed to apply for : a ee and 0 on bea bocce 12, 1904, “ie 


| the entry was ‘canceled,. 
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7 Upon egacideration: ‘of: all the facts in the case as. now v presented, ce . 
the Department. feels that the exchange . should’ have been. consum-- 


eae _mated-and that the proceedings initiated . under letter of May. 26, - eo 


“1908, should. not have been taken. While the Department. can. ‘hot. 1 
entertain a petition for the reinstatement. of the original selection or : 

az selections, except in the absence of an intervening adverse right, no. y : oar. 
_ Treason appears why the’ papers. pertaining. to the selection cannotbe> 


| returned to the parties entitled thereto, to be used i in other. selections — 


‘under. the provisions of the act of June 4, 1897, supra, as” beieeaaas 7 


c by the PDE Svie0 to the act of March 35 1905. (33: Stat., 1254). 
7 a ALEXANDER TT Voce 
First Assistant Secretary. 


-KEUSCH v. LANES OF oe oY ae 
Tenia Lanvs—Homesrnan ENrey—Reswence AND » Comtvanton—CancutAmion oo 
_ OF. EINtRY—INJUNCTION. ee 


a A decision. of ‘the. Secretary: et thie Interior conattuing the. provisions: ‘of 7 
* sec. 5 of: the Act: of. Congress, of. ‘April 27,1904. (33: Stat. at L. 352, ‘chap. 
“ 1624) for. the disposal of lands ceded by. the Indians of the Crow Reserva-~ 


tion in. Montana, ‘to. the ‘éffect that the provisions. of the. Homestead Laws = ts. 
with respect: to residence | ‘and. cultivation | are applicable to an. entry of es 
such lands, is: within the. discretionary powers. of the Secretary, and a ean- © 


re cellation: of the entry 1 in accordance therewith will net be prevented by 3 an 
_ injunction. | Seen te inp | Hew Gis Shs 


oe The: 1atention: of Congress: to ‘isis ‘the. provisions of the Homestead haw _ 


a applicable to. homestead | entries under. the Act of April 27; 1904, of: lands. : : : 
'. eeded by . the Crow. Indians: in. Montana, is not. disproved by. the Act. of 


February 20, 1917 (89 Stat. at L. 926, chap. 101), which provides that any 
oe person’ “ who. has. heretofore. entered. ‘under the Homestead. Laws, and. paid | 


a price. equivalent. to. or greater than $4 per acre, lands embraced in al - 
ceeded Indian: Reservation, shall; upon proof: of such. fact, if otherwise quali: aS 
ie? fied, be entitled to. the benefits of the Homestead Law as though : such’ i aglcae aes te. 


entry. had not been made.’ igher Aces Suns 


"No. 8115. ‘Submitted March 8 “1918. “Decided: April 4 1, 1918. 


| Hearing on an appeal from a decree of the Supreme. Court’ of the — _ 
| District of Columbia. dismissing a bill to’ enjoin the a oe the Pea 


i. Interior from. cancellation of ‘a: homestead entiy. a ffiemed: : 
The facts are stated in. the opinion. 


aa pellees. - 





ot Reported in. AT App. = Ca PB BT, and printed through. the courtesy of Burdett t Ae 379 
’ Rich, uae * . . 5 


_ Mr. James Z. Parker. and Lr. Samuel v. . Hayden, for the appet ages 
: “Mp. Charles D. Maha and Mr. 6. Edward Wright for the ap. a | 


* 
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Mr. J ustice Robb delivered. the opinion of the Court: | 7 
~ This appeal is from a decree in the supreme. court of the Disurict 3 


| ae appellant’s bill to enjoin the cancellation of her homestead a a : 


entry, the action of the Department having been based upon a find- ~ 


3 ing ‘that appellant, Meta Keusch, had ‘failed. to comply: with. the : 
requirements of the law relating to: residence and cultivation. a 
~The Act. of “April: 27, 1904 (33 Stat. at: L. 352, chap. 1624), “« To 


ee Ratify and ‘Amend an Agreement, with. the. Tndians: of the Crow 


. Reservation, in. Montara,” - contains the. amended - agreement. with a 


those Indians, article 2 of which providing (page. 357), § “that in con-.. 


ee sideration. of the ‘land’ ceded, granted, relinquished and conveyed: by 
article 1 of this. agreement thé United: States stipulates and.agrees.to.. 


| dispose of the samie as hereinafter provided under the: provisions ofthe 

‘Reclamation Act approved June 17th, 1902, the Homestead, Town- .~ 
site, and Mineral-land Laws,” ete. ‘Pection 5 of the act. provides for - 

the carrying out of the agreement: with reference to the disposition 
of this land. In that section. (p. 360), itis specified “ that before 
any” of the lands by this agreement. ceded are opened to settlement | 
or entry,” certain. things shall be done. by the Commissioner of Indian 
Affairs. It is further specified: that the lands not’ withdrawn for’ 
- Irrigation. under. said Reclamation Act, “ which: lands ‘shall: be: deter-. 


-. gained under the direction of. the Secretary of the Interior at. the 


earliest practical date, shall be disposed | of under the Homestead, 

— Town- -site, and. Mineral- land Laws of the United. States, and shall Lie 
opened . to settlement. and entry by proclatnation of the President, 
which. proclamation shall prescribe the manner in which: these lands ; 
may be settled upon, eae and entered by persons. ‘entitled to. 


make entry thereof; And provided, ‘further, that. the - 


2% price of said. lands shall be se per Bares. when entered under the | 
Homestead Laws.” | | see, a 7 

| _Appellant’s. entry, according be. the aermbnts a ee pill, was a 
« homestend entry, and. in.due time she “ ‘ submitted ‘her finial ve: year 


ite proof on her said homestead entry, upon which. proof final certificate ~~ 


wag and still is withheld. ” One Erickson inaugurated a contest, alleg-- - 

| < ing’ that. appellant had: failed. to. establish’ and. ‘maintain a qeidence’ 3 
- | onthe land she had. entered... Proof was-taken, and; upon hearing be- 
-- fore the. register. and: receiver, the. decision was in favor of the con-- - 

| —. testee. The commissioner, however, reversed | the - decision, and his- 7 
action. was affirmed by.the Assistant Secretary. ‘It‘is not denied that 


- ~ the final decision would defeat-an. ordinary homestead entry and re- 


quire its. concellation.. But appellant. contends that. she. was Tot re- | 


quired, under provisions of the Act of April 27,1904, to do more-than . - : , 
a make the payments therein. specified ; in other. words, that. the: EEO a 
pets @ sions. sof os Homestead’ Law are not bere to this entr Wer | 
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| Under the agreement. with. the. Indians the United. ‘States under: = ‘ | 
took to dispose. of these lands “under the provisions. of the Reclama- 


— tion. Act approved. June 17, 1902, the Homestead, Town- -site, and Min-. 


eral- land. Laws,” and by sec. 5 of the act. Congress undertook to. pro- : 


- : ae vide for the. fulfillment of that agreement, for by. that section itis . ; ae, 
‘e _ specified. that lands open to settlement or entry “shall be disposed OL ey ee 
under ‘the. Homestead, .Town- -site, : and Miner al-land. Laws of. the Marr. 


_ United States.” The Secretary of the Interior. construed this provi-- eo 


gion as bringing within. the scope. of the act: the laws relating to - en 


. homestead entr ies. Not. only was appellant’s entry made i in harmony oe 


- 7 : ~ with that’ construction, but her attitude, until she met with an adverse. : 
-.. ruling by the commissioner, was consistent with the view of the De 


partment. Certainly’ that view is: reasonable, and does not: involve = - 
a forced construction of. the. act before us. The case, therefore, falls 


within the rule laid down in United States Cn. rel. Ness v. F isher, 


> » 993- U. s. 683, 56 L. ed. 610, 82. Sup. Ct. Rep. 356. Appellant relies’ Z. 
upon Lanev. Hoglund, 044 U. 8.174, 6t L. ed. 1066, 37 Sup. Ct. Rep... 


B58, but. there the duty of the Secretary ‘was SO. plain that. the court ~ 


found it was ministerial. “If the law,” said the. court, “direct him _ 
to perform an act in regard to which: no discretion is coma ait: tO0 
him; and which,-upon the facts existing, he is bound: to perform, then ie 


that’ act 1S ministerial, although depending upon:a statute. which re- 


quires, | in some degr ee, a construction. of ‘its. language by the officer.” 


Here, on the contrary, we have a statute which. requires. construction, | 


and -the: construction. placed. upon it by the officer primarily charged — - : 
with: that: ‘duty 3 is reasonable. ° We may not: say, therefore, that-he was’ 
required to perform nothing more than.a. ministerial duty in-carrying - 


~ out the | provisions of this act.: On the contrary, we think it quite ap-— 


4 parent, that it was. the intent of Congress to clothe him with the. same a 


. diser etionary powers: which he exercises in the disposition of lands — 


- “under the Honiestend, ‘Town-site; and Mineral- land; Laws. of the = i 
ae United States.” Beate th ee, 
| Our attention has been directed to ‘the het of February. 20, 1911 eee 


eS iesiag entered qadar the: anaes Laws, : and paid 2 a “price eau 
equivalent: to-or greater than $4 per acre, lands embraced in a‘ceded) 

.. Indian’ Reservation, shall, upon proof: of such fact, if otherwise quali ee 

fied) be'entitled to the: benefits of the homestead ‘law as though such 
-- former entry had not. been made.” - But we see nothing i in this act in- ee D. 
consistent with the interpretation placed by. the Secr etary upon. these see 
Mate Act of 1904. For reasons satisfactory to Congress, : a homestead entry a ae " 
‘made under the Act: of 1904 was not to’exhaust the homestéad. rights .. 2 ~, 


aA of the entryman, ‘This, however, falls far short of sustaining appel- - as 
oad lant’s.s view, that it was, not. intended BY Congress + to make the, BE aed or 
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sions of the Hoinestead Law applibatle: a ‘Momestead entries. aidan : 
‘the Act of 1904. On the contrary, we think it was the view of Con- 
gress that further. legislation was necessary to: prevent the exhaus- 
 tion’of the homestead. rights of an entryman under the early act, and 

by this. additional legislation an sae drs was made i in n favor of such, 2 


an entryman. ee 
“The decree must be > afirmed, with costs. A Afirmed. 


AMENDMENT OF CIRCULAR NO. 491; RELATING TO TOWNSITES I IN = 
“ALASKA, : | 
- “[Cirentar No. 597.1 | 


DepaRrMenc « OF THE Livrerroz, 
2 GENERAL ‘Lanp OrFicr, 
2 ad | _ Washington, D. C., March 22, 1918. 
. acter AND. Hacer 4 AND CHIEF oF Frexp Diviston, ALASKA: 


Section 2 of Circular No. 491, dated July 19, 1916 sae I. D., a | 


| is hereby amended to read as follows: s 


2 When the survey of the: exterior’ lines has. been. apeeyee: or if. the town: _ | 


| gite. is ‘on surveyed land, a petition -to the. Secretary. of the Interior, ‘signed by Ss 
“a. majority. of the occupants of the. land, will be ‘filed in the local office for ae, 


transmittal to the General. Land: Office requesting the appointnient ofa trustee 


and the survey. of the townsite into: lots, blocks, and municipal. reservations for oe 7 


- public use, the expelise thereof . to be paid. from assessments. ‘upon the lots 
- occupied and improved. on: the date of the appr oval of ‘final subdivisional town- 


site survey. If found sufficient the Secretary of the Interior. will designate an 
officer of the field service of the General Land Office as a trustee to make entry 
.- ef the townsite,. payment for which must be. made at rate of $1. 25. per: acre, — | 
If there are less than 100 inhabitants the area of. the townsite is limited to 


160 acres; if 100 and less than. 200, to: 820 acres ; if more than 200; to. 640: acres, S) . 
. this being. the maximum area. allowed by the statute. . “ | 


- Section 8 of said circular i is hereby amended to. fea as . follows: ; 


8. On. the approval of the plat by the General Land Office. the’ trustee will: ava 
_ publish a notice that he. will, at the end of 80 days:from the date thereof, pro; 
_. * ceed to award the lots applied for, and that all lots for which. no applications 
~ are filed within 120. days from ‘the: date of said. notice will be subject. to disposi-: 


| tion. to. the highest. bidder at. public gale. Only. those -who were occupants: of — 


ee lots. or: entitled to such: occupancy at the date of the approval: of final subdivi- ons 


sional townsite survey, or their assigns thereafter, are entitled to the allotments ie 
herein provided. . Minority and coverture are not disabilities: ra er 


/ Section 11 of said circular i Is hereby amended to ead : as follows: : _ ie 


yy: After deeds have been. issued. ‘to the ‘parties. entitled: thereto the. trustee 7 


So, . will publish notice that he will sell, at a. designated place in the town and at a . 7 


a time named, to be not less than 30 days from date, at public. outcry, for. cash, fos. 2 0 


- the highest bidder, all lots and tracts remaining unoccupied and unclaimed: at 


: oo date of the aperoval of final subdtvisional townsite survey, anf all lots and. : a 
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7 “tracts. ciatined. and awarded ¢ on. ‘which the assessmaents have not been natal at the 


- date of such sale. The notice shall contain a description of the lots and tracts. 
to. be sold, ‘made in two separ ate lists, one containing the lots and tracts: unclaimed . cece an 
: “at: the- date of the approval of final’ subdivisional townsite survey ‘and ‘the other - oF 
the: lots and tr acts claimed and awar ded on which. the’ assessments: have not been 


| paid... Should, any delinquent allottee, prior. to the sale of. the lot claimed by him, 


| pay. the: assessments thereon, together with the. -pro rata cost of the publication -_ 


and the cost of acknowledging deed, a deed will be issued. to him for. such, lot, and. 


~" the lot will not be offer ed at publie sale. The notice of public sale will:be pub-  ~ 


lished: for 30 days prior to the date. of. sale, and- copies thereof’ shall be posted ; 


7 in: three conspicuous. places within the. townsite. Each lot: must. be sold at a. e 


fair price to: be determined by the. trustee, -and he is: authorized to. Teject any Pe 2 


: and all bids... ‘Lots. remaining unsold at the close. of. the public sale in an unin- 
; corporated town may. again be offered at a ‘fair price if: a sufficient demand . 
sepa chareton 7 : Me 


“Approved: . Ris, € 
“Aurxanpue T. Vossen, a oe ae 
Re | First Assistant Seoretary. 


eg TMS RECLAMATION PROJECT_-LANDS FORMED BY ACCRETION mare 
AUTHORITY GRANTED TO FURNISH. CLAIMANTS UNDER STIPU- 
LATION TEMPORARILY WITH WATER FOR IRRIGATION—DI- ae 


= -RECTIONS AS TO SURVEY. 
eS a _Insmuctrows, 


“Dee OF THE ee : 
: | Wakagen. D.C. Aprit 17, "1918. iene 
| ‘By your. [Director of the Reclamation Service] Teter of February : 
23, 1918, you. present. certain. questions arising upon the. applications “ 


ce | Cuay "Tanzania, Conmeavionees as 


of Thomas D. Molloy, Anna C. “Molloy, and others, for. irrigation a) . _ 
water for.the yearly season, Js ey 1, 1918, to December: 31, 1918 a ee 


: Yuma Project, Arizona. 


The application of. Thomas J D. Moles and Anna C. Molloy d de je | 


- seribes. them as the owners of “two hundred acres or lots 2 and 3,” 


oe mostly Aaccretion,. situate in Section 12, ‘Township 10 South, Range | 
95 West, G..& 8. R.BL& M:, Yuma County, Arizona, consisting of 200. 
 -irrigable acres.’ “You: recommend. that’ water be furnished with the — 


_ stipulation that the United States does not. recognize the validity of : 
‘the title claimed and that the Commissioner: of the General Lard 
Office be directed to survey these so- -called “ ‘accretion ”, faxes! whether oe 
they be found to be public or private. 0 : - 
---. The plat:of T. 10 S:, R.25 W., approved by the surveyor: oeneeal? o 
April 18, 1874, ie that. the Colorado River ran through the 
. ere in a a generally north and south ‘direction: | Tt was meandered, - 


F a. 2. 
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lots Qa nd 3. représenting the western. portion ot the NE. 4 a ee ms 12, i ee 


ras ; rendered. fractional by the meander line. This area.was withdrawn Ee i 
. from: entry- January..9, 1875, to satisfy the Paso. de los Algondones, | 


- grant, which was rej acted by the Supreme. Court i in' United States-ve . 


| “Cos,” 17 0.U.S.; 681, decided May 23, 1898, and: again withdrawn Sep-. ary 


oo, tember. ab 1900, pending legislation (see instructions: of J anuary 29, Pao 
a a 1901, 380 Ti D., 455). It was opened to entry under the act of af Jaques eae 

PA 1901. (81 Stat., 729), by the foregoing instructions.. : Se oe 
| | 2 A fper the: public land survey and: while’. the: lands were” so. pith oe 
| _ drawn, the river changed. its course’ and there was. formed by accre- 


‘tion‘a. body of land contiguous. to said lots 2 and By: The: Tiver ‘fre- 
7 quently changes. its channel and, ‘from the map. accompanying, your. 


letter, it. would appear that the. American survey of the International ee 


* “Boundary Commission, In 1893, placed. the stream at approximately 7 


_ -1.16 to 2.16 miles westward from the. meander line of lots 2 and 3. - 


A survey by the Geological Survey in. 1903 places: It somewhat. td 


the east of the International survey. In 1908, ‘it was. again slightly 


farther to the east, while a survey. by the Re daracion Service in’ .- 


1914 crosses the internation survey- to the west of. the 1903 and — 


1908. lines.” The Yuma: ‘Valley levee, constructed | by’ the United. 


States under the- ‘reclamation: laws: beginning with the act of June 
- 17, 1902°(32 Stat., 888), extends north and south, west of. said. lots 
7 Q, and. 3 and east of the International Boundary survey of 1893-1894. 
~The: land. ‘claimed by the -Molloys hes. ‘between the levee ‘and the 
| meander line of lots 2 and 8.. The area was again withdrawn undér 


the second form of the reclamation act a) uly 2, 1902, changed. to the * 


first. form July 20, 1905: 


Upon April 5, 1901, ieee D. “J ohnson. made Poptart entry 28 


“No. 37 03, Tucson: series, for: the fractional NE.-4 » Sees. 12, T: 10 S., 


| R 25 -W., or said lots 2 and-3, and the E. 4 NW. 4 ¥, containing 142. 49: ee. 
- acres, winder section 2 of the act. of January 14; 1901, supra. « He set- se 
so |. tled: upon the land so entered in September, 1900. . -Commutation - 
int proof} was made December. 81, 1903, cash. certificate: No. 1604, rien: -_ 
7 > issuing J anuary 6, 1904, and. Hie patent, February 10;:1905. pete, 
By an application, ‘dated: August 16, 1910, Edward Pp Clelana: ro ee 
‘quested that a survey. -be made of certain. jand. which he claimed to be ~ 


om Pe an ‘unsurveyed part of the ‘publié domain and’ which he: described as - ,, 
the N.}. NE. 4, SW.4 NE. 4,Sec.H;T. 10°S., R25 W.,G.&S. RM. 


Similar: applications: were. ‘at. the same time, presented by. “Arthur . 


_ Harper. for: land. described: as: the: NE. 4: NW. 4, Sec. 12° and. by PS | 


- John E. O'Malley for the 5S. 3 SW. 4, Sec: 1, and. f 4 SE. 4, Sec. 2. ee 
These applications. were rejected by the Commissioner. of the General 


s _ Land Office October 28, 1910, upon the ground, as to. Sec. 12, thatthe - 
ee _ riparian lands in ‘Sees, 1-and: 12 had. been ‘disposed. of, -and:as-to. See: 


a A | 11, that the area was within the Republic of ao citing Nebraska es 
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ee? ee 143 hor ee 859. “The action | of the Commizsioner: was 


2, affirmed. by: the. Department in its. decision of. February 28, 1911. oe 
_ (E-5188, Edward P. Cleland et a. ds pon the. grou that. c ‘ other ee 
— rights. have intervened.” =~. 7 


Another petition was filed bi J Fohin E O'Malley ‘August ra Jort, Bo | 


| ~~ setting forth that. the. United. States owned lot 7, See. 1, and. lot. ae : 2G 


7 See. 12, upon. which. he. asserted. a. settlement. right. initiated: in. De 


“es cember, 1907. (This: settlement right. would. appear to. ‘be invalid in oe 


& “view. "of the previous: withdrawal under the: reclamation: act.) -He. ~ 


ad : also. alleged: that lots 5-and 6, Sec. 1, were: owned by Frank M. Vierra,. ies : ae 
and -lots 2 and’3, Sec. 12, by. the. Fidelity Title Guaranty: Company, 


a which parties: joined in the: ‘petition. ‘The private owners. claimed’ fa os 
the accretion: between. the north and south boundaries of their. tracts 
extending’ westward, and, O'Malley. desired. to enter the Jand Aaa a 


7 tiguous to the tracts. upon which ‘he was asserting a settlement. 
‘Said’ lots 5 and 6, See. 1, were embr aced in homestead entity No: 


8879,. Tucson, made May 94, 1901, by John Q. “Morris under See. 2 a | 


of the act of Je anuary: 14, 1901, supra, for. the S. 4 SW. 4 ye NW. 4 


. (lots 8, 5 and 6, SE. 4 NW. a Sec. 1, containing 144 acres. "Morris _—s 


made. settlement. April 20, 1901, ‘commutation. pr oof was ‘submitted 
December 28, 1901, ‘cash. certificate No. 1468 3 issuing January, 28, 1902, | 
and patent, April 18, 1902. - - 
.+ The petition was “denied byt the ‘Conon Ocisber 9, “4911, 
upon the ground that the matter was res judicata under the Dépatt- 


 ment’s decision of February, 28,1911. Upon December 20, 191°, you 


| requested: the Commissioner to. extend the public-land surveys to. bee 
area involved, which he, upon. J anuary O1, 1918; declined to. do. 


The area embraced j in the Molloy water- application, it should. be ae 
noted, lies: ‘entirely: to the east of the Colorado River as it:existed at © = 5 
‘the time of the Mexican International Boundary: ‘survey. of. 1894 and: Coes 

f to the east. of its ‘present situs. “There is, accordingly, : no questi One 


ce ean a 


“ag to’ the. Internatiorial Boundary. here present. The. previous. ‘det 5 “ aes 


cision: of. this’ Department, dated : February. 18,. 1911, was” tendered | 
- without knowledge of all the facts as now: disclosed. | : 


From the present: record, itappears that after tlie survey of 1874 - ae, 


— . and prior. to. the settlements and. entries. of Johnson. and Morris i in ae ous 
Ss 1900: and 1901, “a. considerable. body, of. land. had. been formed - ‘by. cn ae 
oe accretion. “The ‘question: presented, jis whether such entries embrace oe ae oe 


~ the Jands. theretofore. formed. Counsel for. the ‘Molloys assert that . 


ee they. do; relying upon. _the case. of Jefferis: N.. East Omaha. Land. Com-, Vie We 


a: “pany, 134 [OR oe ATS The facts 3 in that: case are outlined 3 in. the 3 first : : ‘ oo 
ee : paregraph, of ita: syllabus: oan es ele rk ee ee . 


we fractional: ‘section : ‘of: tind: on: ‘the: lett bank. of: the “Missouri. River;, in - _ 
Towa was. surveyed by United: States surveyors in 1851, and lot 4 therein was 
iu and SO. o deslenated on the - Plat filed, and ‘as. containing. af 24 ae the ei 


+ 464 _ " DECISIONS RELATING TO THE PUBLIC LANDS. abe Aap 


= north oundary of it being on the Missouri’ River. In 1858 the jot was entered : 


: and paid for, and was: patented ‘in ‘June,. 1855, as lot 4. Afterwards, by’ ten a 


- mesne conveyances, made down to 1888,’ the lot. was. conveyed as . lot 4,. and 


became | vested in’. the: plaintiff. About 1853: new land was formed against the 
. north line, and. continued to. form until 1870, so that ‘then more than 40. acres. . 


ie had. been formed. by. accretion by natural, CAUSES and. in. perceptible: degrees  %, 
. within, the lines running north and. south on the: east and ‘west of. the ‘lot, and - 


the course of the ‘river. ran ‘far: north: of the original | meander’ line. ‘The de- 7 
| fendant claimed to OWD a: part. of the new ‘land: by. deed from one who: had 
entered upon: it: The: plaintiff filed::a pill: to establish his” ‘Ttle. ‘to ne new * 


oe land, claiming it. as a. part of lot 4, 


The statement of facts (pe 180-181) pone out that at 5 tha Cia 2 
of the entry, the meander line of the river was the. same ( or a the: 
same as ‘shown: by such: field notes and. plat. Se Soe A 


t? ; ‘About the time of the original entry of. lot 4 by Edmund J eiteris, new: ieirid’: ; 
was formed along and against the whole length of the north line: thereof, and: 


_. from that.time continued to form until 1870, So that in that year, at a distance. 


of 20. chains | and more. from: the original meander line -before described, and 


- within the ‘lines of the- lot: on. ‘the: east. and. west running north. and: ‘south, a. 


_. tract. of 40° acres. and more had been formed by accretion to. the lot, and ever 
-since had. been. and now is: a part thereof. oe =; @ ou | 

The. United. ‘States. never ‘elaitned: cany. interest - in the ne SO 

| formed by accretion. (p. 182). ‘The court, in its opinion, points out’ 
at page 189 that in the bill itis distinctly alleged. that the new land.. 
_ “ig an accretion to that originally. pur chased. “as the patente from. 
the. United States.” Iti is stated at page 191: rs A 
In thie present case,. the land in question is. described - in: ‘tlie! bill ‘as a- tract 

of 40 acres: and. more. How much, if. any, of it. ‘was formed between the- date. 
of the original survey in 1851 and the time of the. entry in ‘October, 1853, “eannot 
pe told; nor how much was formed between 1853 and 1856, while’ the patentee’ | 
7 owned the lot; and so in. regard to the time. when it: was. ‘owned. by each suc- 


-eessive owner, There: can: be, :in. the nature of. things, no determinate. ‘record, 
as to.time, .of: the steps of the changes... Human memory cannot. be relied on -to 


So ix them. ‘The very. fact of the great. changes in. result, caused. by imperceptible 


= * application to that river of the law of. accretion. . 


accretion, in. the case of the Missouri River; makes even. more oboe the. 


Sine ees: 


~The: bill - must be held to state a fact, in’ ‘stating that the: land in. eae. . 
. was formed by “ imperceptible: degrees,’ ” and that the process begun-in 1853-and - .. | 
continued until 1870, resulting: in the. produetion by accretion..of .the tract:of  ¢ 


40 aeres and. more, “ went on so slowly. that it could. not be. observed in. its: é, 
a progress, put at. ‘intervals of: not. less than. three OF. ‘more’ months. at could -be- 


Z ‘discerned by. the eye that additions. | erecta or less had been. ‘made to ‘the se 
_- shore.” OR an” : ie ee eee eae 


| ‘The facts i in ‘that case. are 5 widely, different: ee those now te” 
ae consideration. ‘Here, the accretion was formed long before J ohnson., s 
and Morris made their entries or claimed any interest in the laid 


embraced therein. A considerable body of land had been formed » os 


~ 


: : and it cannot Be > doubted that the title te such accretion, prior. os 7 
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| the aaiees ved in 1 the: ‘United Stites. To extend. auch Caines _ : 
_ to all the lands formed. by accretion would increase their area beyond = 
the 160 acres limited. by law. Further, at the time of. settlement and. 


entry, jt was apparent that the meander line of the 1874 survey was 


no longer: correct, due to the changed conditions. » A similar situa- 7 | 


tion was ‘considered by Mr. Justice Miller, sitting upon the’ circuit, 


in Granger v. Swart, Federal Case No. 5685 oa Fed. LCase; ie 982), = : 
- the syllabus of which reads. (pars.2 and 3): | 


“2. Tf at the date ‘of an entry of ‘Government land, “one of. the’ boundaries i oe 


~ which’ is ‘such ‘meandered line, the. lake or: ‘Tiver extends to, and borders. on, 
‘such line, accretions afterwards formed L-belong : to. the party holding title under ” 
the entry. . or : ‘; Me 

8. But if, at the time the entry v was made, ‘between ‘such line and the bank: ke of 


_ the. lake or. river, there was a body of swamp, or waste land, or flats, on which 7 


timber and gr ass gr ew, horses and cattle. fed, and nay was 3 cut, such land | was 
“not. included within the entry. | | | | Ree a 


- The justice charging the j jury ce 


‘The first and principal question to be determined by the - jury is. 3 whether. these 
patents. cover . the. land. in: controversy. The ‘patents. and deeds. under. which 
the defendant: chaims do not pass the title to. the premises in. question, unless, 
‘at the date of the entries on which they issued, ‘the Rock River, where it is 


called a river, and Lake Koshkonong,. where it is called: a. lake, extended to. ard eo. 


bordered upon: ‘the. meandered. line. which. constitutes the boundary of the lands _ 
- desdribed in the patents. In other: words, if, between the meandered line which 
’ by the Government survey was made one. of the boundaries of the land sold to 
Walker, and the bank of Rock. River ‘and shore of Lake Koshkenong, there was 
at that time a. body . of ‘Swap, or waste land, ‘or flats, on which timber and . 
grass grew, and horses and cattle could feed, and hay be cut, then the patents ~ 
to Walker did not. cover this. land, but were confined to the: actual limit of 
said meandered line. = > : | £ 
On the other’ hand, if, when the entries were made, the. bank. of the river 
and: shore of. the lake,. at an ordinary stage of water, were where this Inean-- | 


dered line. was: represented by. the United ‘States survey, and the land. in con-. . - 
-troversy, has since been formed by. a. receding of. the water, or. by accretion | to. a 
the shore and. bank, then. it: became the land of the defendant, or, ‘of. oo. 


ee : as the title might be in ‘one. or the. other. 


- The Land. Department, under existing pasa! i aan te - 
survey public land but not lands :held in. private ownership. The © 
. present record shows that the’ area. .in controversy, having been. - 
_ formed by accretion prior to- -the entries of Johnson and Morris, is”: 
7 public land of the United States and should be surveyed as such. In. | 
the meantime, in view. of the fact.that the lands are shown to be pro- — 
~ ductive with irr igation, in order that the present cultivation thereof 
_ may not be prevented, you are authorized to furnish the applicants - 


| temporarily. with water for the present year, with the express stipu- 7 ise 


= ation, however, that the United Btates. does not. t thereby Teccgnize i. 
a Any title. asserted by the. ee 7 | | 


| 4587" —11—vou 4630 


ae 
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You one that the: owners.of the following lands: in 7: Q. s, R. a 7 


i 24 W., have also applied. for. water as to the. area inOrmeS: by: aceretion | 


*% _ since. the’ survey of 1874: a = 
.. Lot. 2,.Sec. 175-lots 1, 2. ana ae See. 19; oe 1 ae 2, ‘See. 20: - Jots 6; a 


| 8 and 9, Sec. 30. - “The ecords of the. Genatel Land Office. cece 


a that lot 6, Sec. 30, is vacant and was withdrawn: by executive order 
of September 27, ‘1917, for the use and oecupancy of the Cocopah — 
Indians. The remaining lots are embraced j in homestead entries made 


under section 2 of the act of J anuary 14,1901, supra, as follows: 
_ " Lot 2, Sec. 17; homestead entry 8628, amade March 19; 1901, at Tue. 
SON. by J esse C Timmons, for the’ SW. 4 1, Sec. 17, containing 158.99 
| cress Timmons settled J anuary 2, 1901. Final, proof was. made . 
’ April 20, 1906, final certificate No. 02718, Phoonis, ' ene ay ood 
1, 1910, and the patent, March 7, 1911. - 
Lots 1, 2 and 3, Sec. 19; these were applied for he Moses D. ‘Ball, 
‘March 2, 1901, hie homestead: entry being allowed September 12, 1913, 
the area hens 49, 17 acres. Hall made settlement in March, 1900+ Panel ; 
proof was made October 25, 1918, final certificate 08306, Phoenix, | 
issuing April 8, 1914, and the patent; July 8.1914. | 
|. Tots 1. and. 2, Sec. 20; homestead entry. No. 3626, oe ‘made 
March 21, 1901, by George E.. Scott, for the NW. 4, Sec. 20. (lots 1 
' and 2, E. : NW. 4), containing 132. 64. acres. Scott settled December 
26, 1901. Commutation proof was made J uly 26, 1902, cash certificate | 
: 1507, Tucson, issuing J uly: 20, 1902, and the patent, December 20, 
| 1902. eo ee 2 
Lots. 8 and 9, Sec, 30; i. eae 8756, Diesen, eae Aon at 


- “19; 1901, by Newton S: Paris. for the S. 4 SW. 4, Sec. 30; W. 4 NW. 4; 


See. 81 (lots 8 and 9, Sec. 30; lots 1. and 2, See. 31), containing 138.06 
acres. Parks did’ not claim any prior. settlahent. ‘He made final 
proof September | 12, 1906, and final certificate No. 68, Phoenix, issued ; 


_ September 25, 1906, and the patent, April 1; 1907. 


The area hae involved lies apparently heres. the eres ot the _ 
United States and. the meander line of 1874, The. levee crosses the 


: river as surveyed by the International Boundary Commission | in.” 


1893-1894, and the area, according to’ that survey, would he almost. | 


ooh entirely within aoe but i 1s now v to the east ot the river and upon its 


: American side. © ao 
~ By’ Article I of the tréaty. of. Dscaees 30, 1853 (40 Stat. 1081), | 


- this boundary between the two countries was’ h ere. fixed as“ he mid- § 


dle of the said river Colorado.” The. convention. of November 12, .% 
1884 (24 Stat., 1011), provided: a a oa ce: gee 


. Article T.. “The: dividing line shall forever De that: described in. rane. aforesaid io 


Es ‘Treaty and follow the centre of the normal channel of the rivers Tamed, ‘not- a 


es : withstanding any alterations in the banks or in the course of those rivers, pro- - ; 
— vided that such alterations be’ effected by natural. causes. enrouey the slow. a0. ae 
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. évadual: erosion and deposit of alluvium and not by the abandonment of § an ex- oS ase 
_- isting river bed and the. opening of a new one. . o 
. Article LE. Any other chaige, Wr ought by the for ce of the current, whether Re | 
the cutting of-a new bed; ‘or when there ‘is. more than ‘one channel’ by. the gs 
7 deepening | of ‘another. channel. than that which marked the ‘boundary at:the © - 
Be time of: the survey. imade under. the aforesaid Treaty, shall produce no change. — 
2 A the dividing line as. fixed by. the surveys of the International Boundary Com- — 
“missions. in ‘1852; but the line then’ fixed shall continue: to follow: the: middle - 
of: the. original channel bed, even | though this. should, become ney ary, or ‘be. 


- obstructed by ‘deposits. 


. Article III. No artificial change in the navigable course of ‘he river, by ide | 

~ ing: jetties, piers, or. obstructions. which. may tend. to deflect. the. current or pro- 
duce. deposits. of alluvium, or. by» dredging to. deepen another than the. original — oe 
a channel under the Treaty. when there is. more than one channel, or by. cutting mar 
waterways to shorten. the navigable distance, shall pe permitted to affect . Or ae 
alter the, dividing line as determined by. the aforesaid Commissions. in 1852 or. 


_as determined by Article I hereof and under the reservation therein ‘contained ; 
but.the protection’ of the banks on either side from erosion. by .revetments of 


stone. or other. material not unduly projecting into the current of. the river * shall 


a not be deemed an artificial change. ties 


Articles I, I, and Iv of the ‘Convention of March 1, 1889. (28 Stat, 


1si2), provide: | ban es 


~ Article I, All. diffetences or ‘questions that” may arise | ‘on that -portloti of | 


the froutier between the, United States” of America and the ‘United ‘States: of. 
| “Mexico. where the Rio Grande and the Colorado. Rivers, form. the. boundary. line, | 
whether such differences _ or. questions. grow. out. of alterations © or: changes in 
_ the bed ‘Of: the: aforesaid Rio Grande and that of the aforesaid Color ado. River, | 
or of works that’ may: ‘be constructed in said. rivers, or of - any . other cause: 


affecting. the boundary line, ° shall be: submitted for. examination: and decision | 


‘to.an International Boundary Commission, which shall have exclusive juris- 


diction in the case of said. differences or questions. 


Article II. The International ‘Boundary Commission. Schell be Scommosea of ae % 


| Commissioner appointed by. the President of the United States of. America, and. . 


of another appointed. ‘by the President of ‘the. United: States of’ Mexico, in a.c- 


— cordance with the constitutional provisions of each country, of a Consulting 2 | 


‘Engineer, appointed in. the same manner. by each Government, and of such 


| Secretaries and Interpreters, as either Government may see fit to. add to its . : } 
‘Coinmission. Bach. Government separately. shall fix the - Salaries and aa oe 


- ments of the members of its Commission. 


Article: Tv. “When, owing to natural causes, any eae. shall take’ place 3 in ss 
the: ‘bed: of the. Rio Grande or in. that of ‘the Colorado ‘River in ‘that. portion a ms 
. thereof wherein those. rivers form the. boundary line. between the. two. countries, = 
which may affect the boundary line,’ notice of that- fact shall be given by the. 
proper loyal’ authorities. on both sides to their respective Commissioners of | - 
~ the. International. Boundary: Commission, on receiving which notice it-shall be . 
.. the duty of the said: Commission to. repair to the place. where the change has - 
taken place or the question has. arisen, to make a personal examination of. such 
change, to compare it. with the bed of the river as it was. before the ‘change 


took place, as shown by the surveys, and to decide whether it has, occurred 


through avulsion. or erosion, for the effects of Articles I and II of the con- : 
vention: of November: 12th; 1884; having done. this, it shall make suitable an-" 


aoe One: on ae surveys | of. the boundary line, 
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This convention’: was indefinitely eo anued oe that of November : 


: 91, 1900 (81 Stat., 1936). The American section of, the International 
oe. Boundary Commission i is still extant (see 39 Stat. , 1051). To 
The Department is inclined to-concur in. your. view that thee river 


4 having gradually. receded and land formed on the American. side 


_ by accretion, the title of the United States. follows the river and its 


jurisdiction attaches to the area, sO formed, In fact, the United .- 


~ States and the State of Arizona’ appear to have exercised jurisdiction — | 


: ~ therein. However, under Article IV of the convention of March 1, 


1889, supra, the attention of the International Boundary Coens: : 


- sion must be called to this change i in the bed of the Colorado River 
in or der that suitable annotations in the survey of the boundary line a 


- may be made. You will accor dingly prepare this matter for sub- 


mission. to the Commission. ’ The submission should. include the river 


as it extends. from-its intersection with the International Boundary 
line on the south, northward, at least to Sec. 18, T..9'S., R. 24 W. 


After action by the International Boundary Cote further 
_ _eonsideration will be given to the’ survey. of the land formed by the 


| | accretion. In. the meantime water may. be temporar ily furnished for 
“such lands to the present. applicants under the same’ eupalaions as 


required above in the case of the Molloys.” 


: ‘Instructions: (copy herewith inclosed) along the above: ines have _ 
| Been given, the Commissioner of the General Land Office. | eee 
: : -E, C. Bravrzy, on 
| Assistant to. the s Seoretary. 
CONSOLIDATED ORES ‘MINES COMPANY, 
3 Decided October 15, 1918... | 3 


a - Wirnpnawar Acr—Mprartirenous Mrninars—CaRnorrre. 


The term “ metalliferous minerals” in’ the act of August 24, 1912, aniending ee 
the. withdrawal act of J une 25, 1910, was used to describe those minerals or. 
| ; ores of economic value from which the useful: metals can. be eae and | - a 


“advantageously extracted, and carnotite is not. such a mineral. 

Pemorevic WarrsprawaL—CARNOTITE, CLarM.. “ Rr aha Wao 

A mineral entry based ona mining claim located ‘for carnotite “upon land 
‘included in a petroleum withdrawal. can’ not stand. 

% Voonisan, First Assistant Secretary: os tot : 

_. Jn the matter of mineral entry o1s9Tt, Gnade: Dscaabee 23, 1915, ne Y 
| by the: Consolidated Ores Mines Company, for the Sinbad: N o. 1 lode 


claim, survey No. 6324, situate in the SE. 4, Sec. 22, T. 22 S., R.14-E,, ae 


S. L. B. & M., Salt Take City, Utah, ini district the company ee 
i appealed from the decision of the Commissioner of the-General Land 
Office dated May 25, 1917, holding the entry for. cancellation. for the 
_. stated reason that. the deposit disclosed in: the claim, namely, car- 
notite, " was not a metalliferous mineral. | : e 
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By] Presidential order. ‘of March’ 14, 1919, pueden to. the: Act of 2 


yee 25, 1910. (36 Stat., 847), as amended August 24, 1912 (37 Stat. ie Loe 
497), thé land. was included in ‘Petroleum Reserve No: ‘25, and. still: ae 


_ Temains withdrawn.” _Lands so. withdrawn are subject, to. the United 
States: mining: laws “so: far as. the same apply to. “metalliferous a 
minerals.” The Ae in ‘question was located J: anuary 1,1914,some  - 


: time after the withdrawal. The application. for patent. recited. that aera: 


the claim was one. “ bearing uranium and other. Saar ———. f 
te ’ The. mineral: found is carnotite ore, etc.” 7 4 
The oa) question presented is whether. carnotite is a metal. . 


Mon mineral within the ; purview, of the. statute mentioned: This . eee 


* - appears to be the first occasion. arising in the Land Department ree 


— quiring a consideration of such. question. Carnotite is essentially a. — 
vanadate of: uranium ‘and potassium but with. other bases present: ~ 
- also.. -It is found. as-a. canary- -yellow impregnation in sandstone i in. 
_ western. Colorado and eastern Utah. See Clarke’s. Data. -OF:: Geo- 
chemistry, U. Ss. Geological aad Bulletin 491, EP: 676 els and 
Bulletin. 616, p. 708 (1916). | 

| By. the: reduction of carnotite . ore; aan ironade. or. chloriaé,- 
uranium ‘oxide and vanadium. oxide. are obtained.- The elemental . 
substances: radium, uranium and vanadium. are “generally classed as 
metals. However, “they are not. produced, marketed or: utilized: In- 
their elemental or. metallic. state. but.as the compounds above men- 
tioned. The radium salts are used. for scientific and. medical pur- 
‘poses. . See pp. 57 and 58, Bulletin. %0, of the Bureau of Mines, on. 
Uranium, Radium. and Vanadium, where also the’ following appears: — 


The. main use of vanadium is: as. an. alloy in steels where great, toughness. 
and ‘torsional. strength are required, such | as: automobile. ‘parts, gears, piston es 


| rods, tubes, boiler plates, . tires, transmission shafts; ‘polts, gun barrels, ‘gun - er 


7 shields, and. forgings of. any kind which. have to withstand: heavy wear and tear: 
~The vanadium content in such steels varies from 0.1 to 0.4 per cent. It is.oc-— 
| casionally “used in- certain tungsten alloys - for. making high-speed: tool steel. 


The introduction of a. ‘small. proportion of. vanadium decidedly. reduces. the pro- — oe te 


portion of tungsten required ‘to give. such. alloys the desired hardness and a 
fous: 4, oF * ; B33 e a i : 
Uranium. salts have been ‘used for many years. in. glass. manufacturing. 
‘ Uranium. colors glass” yellow,. and (in. sufficient. proportion imparts. to. glass. a. “a 
: beautiful fluorescent color. known as” “ opalescent.” ” Fifteen per: cenit. or. more 
of the oxide. may be required to. ‘give. the desired | effect. It As: also - ‘used | in’ 
- ceramics: for the purpose of obtaining brilliant fir eproof. tints of yellow, orange, 


_ and black. Uranium, colon ne Powders. may. be, obtained, ih black or in. Six, 


“shades of yellow. = . | 

-. Uranium ‘can: be used as an Ganley. of steel, but ere of. other ‘metals. that 
‘have similar: properties. can be pr oduced more cheaply... Owing to the increased. 

‘supply. of uranium, however, experiments. are once more. being. tried with the 4 

object. of getting some alloy” with Hroperties of a. sufficiently distinctive char- | : 
acter: to make ita. commercial product. ) 7 : 


Ree ky Geochemistry’ ” supra. (1911). p: 91. uranium: is s dasctibed as a . 
i heavy metal found. ‘chiefly 4 In  uraninite, carontite, samarskite, and. a 


Pid 
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ne other’ rare. ines Vanadium i 1s mentioned: as a rare elaneat. a 
* both. acid and’ base: forming, found in. vanadates and allied to phos- ~ 
phorus. It is stated that carnotite is an-impure vanadate of. potas- 
slum and uranium. In his work on “The. Non-Metallic Minerals a 
(£905), Dr. George P. Merrill, Head Curator of Geology in the | 
‘United States National Museum, includes the uranates and vanadates. | 
As to the minerals belonging to the latter class he states, p. B04: 


“The: uses thus. far’ developed for these minerals’ are asa source ‘for vatadtam 
salts used as a pigment: for porcelain and inthe manufacture of ferrovanadium ; 


alloys to. pe ‘used in steel-making. -Vanhdate of ammonium and: vanadic. oxide: | 


are used in the manufacture of ink and in textile dyeing and printing, imparting "ee 
- intense black colors with a slight greenish. CHSC. hh a | ee | - 


With reference to uranium it is stated ©. 322) 


“Uranium ig never used in the metallic state, but in the ‘forni of oxides, or as 
a, uranate of soda, potash, and ammonia,. ‘finds a limited application | in the arts. 7 


~The. ‘sesquioxide salt. imparts to. glass’ a gold-yellow color with a beautiful 


‘greenish tint, and which. exhibits remarkable fluorescent. properties. 1 The pro- 
_'toxide gives a beautiful plack to high-grade porcelains., The material has also 
a limited application in photography. Recently: the. material has been used to 
-gome. ‘extent. ‘in making steel in France and Germany, but the industry. has not | 
yet ‘passed the. ‘experimental stage. ‘It has been stated that the demand, ‘all 
‘told, is for. about 500 tons annually. Should larger and more constant. sour ces. . 
_of supply be found, it, is probable its use could be considerably. extended. ‘Ac- | 
cording: LO: Nordenskiold, 50,000 pounds: worth of. uranium - minerals are con- 


sumed. every year, the various salts produced being used in porcelain and glass oe 


manufacture, in photography, and as. chemical reagents, 


~The second uranitic mineral described by Megrill i is emote which | 
is there shown. to be not a ‘simple mineral but a mixture made up.in 
large part. of an ooapone a vanadate of potash and the alkaline : 
Dancy ae Sor, : | | 
. Fhe term '“ metalliferous” is. not one sadn: bf precise defini . 
“tion, It means yielding or. producing metals; as-a metalliferous ore _ 
Or deposit; a metalliferous district But the ‘metals and non-metals 


~ 


| are not subject, chemically, or r scientifically, to a “conclusive definition ad 


or classification. Pe - | | | c 
‘ No sharp line. can. be ang between the motaly at non-metals, and certain 
- elements partake of both acid and basic qualities... eR | 
~ Popularly, the name is applied. to certain hard, fusible metais, as. gold, sitver’ 
- copper, iron, tin; lead, zine, nickel, “ete., and also to the mixed metals: or metallic : 
qene as brass, bronze, ‘steel, ‘bell metal, etc. (Wehster’ s Dictionary. yer 
“A division of the elements into metals and non-metals is recognized by chem- | 
‘ists at the present. time as being rather a matter of convenience: from the popu- 


lar, point of view ‘than. as one capable of exact scientific definition. The words _ 


: metallic and metal, however, cannot be dispensed with in common life and the a 
arts, and: their use can “very rarely lead_ ‘to any: ‘confusion. (Century: Dic- = 
tionary.) . | a vee | | 

3 From a strictly scientific point of view, ‘the ‘tertns nietallic ore and’ ore de: . 

| - posit have no. ‘clear significance. They are purely conventional expressions, . 

used. to describe those | metalliferous minerals or bodies of. mineral aging - 
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: "economic value, from which the Teer metals can be advantageously extranted: 7 


In one: sense; rock salt is an.ore- of sodium, and limestone an ore of calcium; = 


but to term ‘beds of these: substances ore. fepostts: youd be orate outside of. cur-. i 
Poe usage.  (Geochemistr y, p.'599, 1911. ). ' 


_-. The last quoted paragraph heads the ieee on “ « Metallic Ores? ot ar 
‘in which a subdivision. devoted to vanadium and uranium appears” a. 
we on p. 672 et seq. Therein | it is stated that the only. uranium. ores: ‘of * 

o any: importance are uraninite or pitch blende and’ carnotite. Thus - 
it appears that: Dr. Merrill classes. carnotite among. the non-metallic 
minerals, - while Clarke 1 in n Geochemistry, pee it in the selouery, oe of 

ar metallic ores. _ os 


The realms of amie and scientific technology offer no. 0 sitise a 
factory solution. of the. question. -. ae a, oe — 
, - Resort to ordinary usage and the popular sad, general ede - 
. ing of the terms employed i 1S required. where they possess, no -clear and ? 
ol. well established special: or technical meaning. : 3 : 


Examples of metals possessing all. these: qualities (opacity, ‘metallic te ess,” - 
conductivity and plasticity), although | in. varying degree, are gold, silver, CcOp- 


per, iron, lead’ ‘and tin, all of which have been known from remote antiquity ; | 
~ and: on the characters which they’ possess the idea of. a | metal was, and mainly, . | 
still is, founded. (Century Dictionary. eS | Bh , cc 
ibe may well be that. a! deposit may be classified i in:  Seoidunes well 
ibe: ‘way the’ valuable elements are: primarily’ and generally Tecoy- 


> ered and utilized. ‘If the mineral deposit contains a metal chemi- - . 


ouly and physically: akin to: the® primary metals and is: worked 


: essentially for the production of that. metal which: is ‘extracted and _ _ 


| ae used | in the. trades as such, the deposit should be classed as metallif- | = 
erous. ~On the other hand, where the metals contained in the. deposit, 


or ore, are extracted. and. ‘ased mainly in the: form of compounds with 


other elements, the classification should: be. nonmetalliferous. ‘This 


will well. comport with the dictionary. definition of metalliferous, = > 
1 le Bay yielding or producing metal. ‘Thus. a’ limestone: béd. ‘would be 
-. classed as nonmetalliferous although containing approximately 40% — oot ad 


calcium, one of-the most abundant metals in nature; likewise:a gyp-- 


sum. deposit, although carrying, about 23% of: calcium, and a rock 


7 salt deposit even .if consisting of 40%, of the. very, abundant metal, a 
| sodium, would be nonmetalliferous, . 


 The:elements radium, uranium, and Seagdiun®) are aio dealt with poe 


- in the metal market or the trades in. their elemental forms, as metals, | 
~ and are not SO: ‘produced or recovered. immediately i in. the reduction : 


of carnotite ore. While the two substances last named appearin 
-.gome forms of special. steels, the percentage so used is very small... 
7 _ The. compounds or oxides of the two elements are the forms used. in, 


> the production of such. steels. | co follows therefore that carnotite 3 is ng x 
not § a metalliferous mineral, eae ah ef Ge. 
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esa search. has failed ‘to. ice any jegal ee . 


: director | in point. . The cases involving classifications under the tariff | 
acts are: suggestive. In the case-of Hempstead'v. Thomas (122 Fed., 


as 538), it was held by the Court of Appeals for the third circuit that’ : 
tungsten ore was aptly described. by the term “ ‘minerals,crude” and — 


‘did not answer the description. “ metallic. maineral substances ina_ | 
ae state.” - The court there: sald: (p. 540) : oo ae 


_It- is ‘not.a metal put an oxide, and’ the: tungsten is mineralized. “Tungsten 


‘metal is not.found in it. : It is. two. degrees. or ‘processes removed from. metal, ~— | 


Its change thereto. is not. by grinding process, but by. chemical effects on- its — 
4 particles. The proof is that .“ it undergoes a chemical process to decompose ‘it. o 


The process “is. absolute transformation.” ‘You change its character abso- 


-.lutely.” It is “an expensive and. intricate process.” is It ig.“ brought from. its 

oxide condition into a.metallic condition: by a process ‘before it becomes a 
- metal.” In. the case of. ferro- -tungsten; where. it is compounded with: iron, it 
: first displays metallic characteristics ; tungsten. ore is first. changed to tungstate - 


of soda, ener into tungstic acid, and then shoves) hae iron a or oduce yaeeen 


metal,” = 

The above: case was cited aad followed i in WU 5, wv. Brewster (167 
Fed., , 122), where it was. stated: with respect. to certain. zinc ores that 
zinc-as a metal was not found i in. tne: ee nor were “ they metallic. | 
mineral substances.” Sigh ENG Se os | 

The. argument of counsel :in his. hiviat o on n appeal has. — poner 
“with. care. However, after a careful review, of the ‘matter, taking 
into consideration the statute as it -was enacted. in 1910 and. ne pur- = 
pose.of the amendment of 1912 to. afford broader protection to with- 
drawals by a. greater limitation on mineral exploitation, the Depart-. 
ment is convinced that. the terms “ metalliferous minerals ” was used 
_to describe: those minerals or ores of economic value from which the 
useful metals could be: directly. and advantageously extracted. | 
The judgment. of the Commissioner announcing that. caraonte. the 


a. } deposit for which the. Jand is sought, is. not a: -‘metalliferous mineral, 


. and that. the ae should be ciinceled., 1s. found. to be correct and 3 is 
z — affirmed, oe. | we es 


i - STOOK RAISING HOMESTEAD ACT—AMENDMENT OF OCTOBER 25, 
a -:1918—ADDITIONAL ENTRIES. nee & “yee 
‘[Cireular ‘No. 624.] 


| DerarrMent OF THE 2 INTERIOR, 

Ae an ae | Grnrrat Lanp Orrice, 

| | | ES haw we a | Washington, D. 0, October 31, 1918. 
“Reorsrens | AND p Rucervers, | . 

_Uyrrep Srares LAND Orrices : 


“The act. of ‘Congress of October 25, 1918 (40. Stat., | 1018), ene 


| a 


the stock- -raising homestead act. It provides. that, even ‘though an. 


: additional onury: be. made (under the first. proviso to sect. 3 of the 
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= ~ act of Dee. 29, 1916, 39 Stat., ; 862), part or all of the land j in cake 
rey 1s incontiguous to. claimant's. original entry,. he- may nevertheless a 


; “perform the required. period of residence on the tract’ originally ae . 


as entered, if he continues to own: it, it being still. ‘stipulated, oS Hs 


= pat the additional land must be within 20 miles of the original, ©. 
'. 2 Accordingly, the first sentence of paragraph 6 of the instrue- a 


tions of January 27, 1917. (Circular No. 523;.45 L. D., 625), 


i amended to read as follows: “Any person, phe se qualified, who. | 


has a pending. or per fected homestead entry for less than 640 acres . - 


= — of land which shall be. designated _ as. stock-raising land, is entitled | 
eee: under the. first proviso to section 3: of the act, as sede to make . ae 
can additional entry for a tract. of designated. land. within a radius - ba ae 


of 20 miles. from the tract originally. ene and niaking up there- | 
_ with an area of not more than. 640 acres.” i 
3. The first: sentence of the second scbpameinph of patagrapl: a 
OF said circular 523 is amended to. read as follows: “As to residence, 
this. must. be continued for three. years, ‘subject to the privilege. of a. 
_ five months’ absence i in each year, divisible into. two periods, if de- 
sired, but credit on the residence period on account of military service 
during time of war will be allowed as on other homestead entries; . 
- where an entry. has been. made,. additional to. a pending entry, or to.a. 
perfected entry for a tract, still owned by. the: claimant, the residence. 


-. may be had ‘on. either of. the tracts involved for three years after — : 


the’additional is’ allowed, or becomes: allowable: In other: cases such . 

residence must. be on the. aan additionally entered.” pO ree as 

Co A Where you. have not taken final ‘action, . and oa aided the Pao 
'. papers, in connection with applications which were filed before Octo- 


~. ber 25, 1918, and which. are. allowable only by. virtue of the provi- vk 


~ glons: of the act of that date, you: will take favorable action thereon... ° 


"(or make favorable recommendation, as the case may be) unless ad- - ‘ Ne 
verse claim or withdrawal intervened before the passage. of: the act, eo 


 Cuay Tattman, 
Commissioner, : 

| Approved: a : a 
© ALEXANDER T. « Woamisand:. Pe 

: | First ‘Assistant Secretary. 


COBB v. ‘CROWTHER ED AL. (ON REHEARING). 


: ‘Devided November 1, 1918. 
_ Pracrioh—Renmarrva, | na he 


a motion ‘for. rehearing will not be granted where no new -uestion’ of vital | - e, 
— importance is presented; or where there is such conflict: of evidence that “Bane 
> fair minds might: differ. as to conclusion therefrom ; or. that does not affirm- eg 


- % eh atively. show. that the: ‘decision. complained of is clearly wrong. and against 7 so a 


Meee the aru preponderance ‘of the evidence, os 


Puactior—Noticr— Rune 98. ° 


es “Under. Rule 98 of Practice (44 ti D. 396, 411), 3 an incumibrancer: abe: ase - 
‘filed due notice thereof. is entitled to such notice of any proceedings: affect- 4 - 


ae oe oy DECISIONS RELATING TO THE PUBLIC. LANDS. aoe von. o 


\ 


- Voanrsaxo, First Assistant Secretary: 


Edward Lang Cobb has filed a motion for a rehearidiy: in fe above < 


| ‘entitled case in which this Department: by its decision of August 10, _ 
1918; affirmed the decision rendered by the General Land Office on _ 
a? Noventiber 15, 1917, ‘sustaining the action of the docal office recom- 
oe os mending the diel of Cobb’s application for an extension of time _ 
. within which to begin the : survey of the land embraced in his appli- oe 
a cation, Juneau 01643, to make a soldier’s additional homestead entry. 
The controlling question presented by the appeal from the General’ _ 
= Land’ Office was as to whether Cobb pr oved by a preponderance of | 
_ the evidence that he had: been diligent i in his efforts-to have the land 
o surveyed within the prescribed time, a mere question. of fact, ‘and this Cas 
7 Department, ‘after a careful and’ exhaustive examination of all the oe 
| testimony, found that-he had not done so: Pee : 
The, motion for a rehearing cannot be ed for a following at 
‘reasons: (1) because it does not present ¢ any vital or contr olling ques- 
tion that was not. fully and carefully considered at the time the de- 
cision complained of was prepared. (Shields. v. McDonald, 18 L. D., 
_ 478; Walk v. Beatty, 26 Ti. Ds; 377); (2) because the evidence is very | 
| - conflicting and it is not shown’ that fair minds might not reasonably. 
differ as to the correct conclusion to be drawn from it (Seitz v. Wal-— 
lace, 6.L. D., 299; Dickinson vy. Capen, 14 L. D., 426); and (3) be- 


cause it has not bean affirmatively shown that the decision: complained 


of is clearly wrong, and against the palpable preponderance of ‘the — | 


evidence (Guthrie Townsite v. Paine et al., 13 Li. D., 562). : 
‘The motion is 3 therefore denied, and d the decision adhered to. 


“Decided November 8, 1918. 


/ 


-ing the land as is required to be given the original entryman Or. claimant. ° 


“Voumtaan, First Assistant Secretary! 


Ami C. Briggs has: appealed from a. decison of ‘he Lean ae | 


- of the General Land Office dated July 8, 1918, wherein his coal land. - 

~ entry 037484, made August 2, 1917, for NE. $ NE. 4, Sec. 99,T.95 N., 

“R. 56 BE, M. M,, Glasgow, Montana, fe ade ‘district, was held for ae 

2 & ? a ‘cancellation Hecause the: tract appeared. to be subject to inclusion. by a 
i the Northern Pacific Railway Company in a.supplemental list. a 


The tract involved is within -the ceded portion of the Gros “Ventre, 7 


| ms Piegan, Blood, Blackfeet and River Crow Indian Reservation opened . 
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~ ey entry pursuant iy the act of May I 1888 (25 Stat., 113, 188): 


7 was included in the Northern Pacific Railway Company S Godenlg: : : 7 : 
selection: list No. 8, serial. 04815, filed May. 38,1909. . This list was ‘Tes 2 eos 
"sds jected by. the local officers and: ihe company. appealed. ‘See the case _ 


of Trott v.. Northern Pacific Railway Company . (45. L: D., 193), ~~ 
which involved lands: in the ae next ‘west 28 r further history ete 2 
=. relating to. said list. os ae. 

The township aentioned was on April 2 23, 1910, ihoncen i the oo 


Be “Department. from coal filing or entry, and ‘on. July 9,-1910, was: by ae 


Presidential order: included. within -a coal. withdr ee : June: 16, 


| “e iy 1910, James A. ‘Lyon filed. his coal. declaratory. statement 012996. for: ba 
the Ne4 1 NE. 4, said Sec. 29. This filing was rejected. by the local 


officers aad Lyon. appealed. This ee was 3 declared “— re] jected a2 


_ by the Commissioner in 1914. : 
Pursuant to instructions iastied: by the Comiminionant on. Se 
80, 1918, the entered tract, together with others, was included by the 
railway company in ‘its. supplemental ‘list «BX, 04815; as being a. 


- tract for which other claims. had: been. asserted. “Said? list: “B” was. - 


rejected by the local officers and the. company appealed. As to. this. 
tract such appeal is appercatlye still ‘pending: before ie General 
Land Office. | 
es The land in quesGbi was. gassed: as: coal land and cee a 
. $10 per acre in December, 1915, and’ thereupon, by Presidential order — 
of December 28, 1915, was ‘restored. _ January 20, 1916, Briggs filed. 
his coal declaratory. statemant: for the N..4.NE. 4, ‘said. ‘Sec. 29, which 
was first iets by the local ere and later allowed - as to... 
NE. 4 NE. 4, said Sec. 29. May 10, 1917, Briggs filed his applica 
7 font to purchase. “This application was held. for. rejection July 10, © 
1917, because no proof had been submitted or payment made thereon. — 
Later the proofs. came. in and payment | was made and the local. officers a 
| - allowed the entry on August’ 2, 1917... | we 
_. There is found with the record. a néties of: incimbrance’ ‘aled.3 in| 


| | a local office March 13, 1917, by. the Bank of Fairview, Montana, 7 : ‘ 
2 as mortgagee. in ‘support of which the cashier alleges that said bank > 
- has. an interest in the land as mor tgagee thereof to secure an indebted- he 


‘ness ‘of $400 for improvements and purchase | price. ‘There’ 1s ‘not _ . | . - 


ae : found 3 in the ‘case any évidence that’ the bank has’ received notice of 
tho adverse. action affecting | the land, and particularly there is no | 
evidence of service upon the bank of a copy. of ‘the Commissioner’ Se ate 2 
: adverse. decision herein. Under Rule 98 of Practice (44, L.D., 895, pe 
, “Ally, an incumbrancer who has filed a ‘proper notice’ 1s ‘éntitled to 


receive and to be given the same notice of any proceedings affecting | 


: the Jand. as is required to be given the. original entryman or claim- | | 
ant. Before: any. conclusive. adverse adjudication can: be made ‘the. — 


7 mortgagee J bank r must ; be given due notice. 
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In connection with this matter the Department: entertains the view _ : 
- that the railway company’s appeal from ‘the rejection. of its. said 
list “B”, still pending before the Commissioner and involving the 


~~. tract -in question, should ‘be’ taken up and considered with a view to”: 


determining ‘the rights of the company under its list. Should it be 


finally adjudged. that the. company ’s claim is not well founded. the | 


-Départment, as now advised, perceives no ‘reason why, Briggs S entry. oe 


eS may, not be sustained: | | : 
Other’ action pursuant to the Seah ret is cat ‘this dine post- 
ie poned. The case is remanded: to the Commissioner of the General, - 
- Land Office for further appropriate proceedings. ‘not inconsistent: 

with the views above set forth, and at the proper-time, if final action’ - 
is adverse to this: entry, the record will be resubmitted | to “oe ee "a. 


ee pursuant to the claimant's appeal. 


5 nr 


Se ‘HALES © ET AL v. ‘CENTRAL PACIFIC RY. co. AND POWER | TIMBER as 


C0., ‘TRANSFEREE, 
| oar Decided November i, 1918, | a a , oe a 


Tad Rarunoap Gr ant—Lanps EXCEPTED. 


Under. the excepting clause: in the ‘graiit: io: the Central. Pacific by the act of : 
— July 1, 1862, as amended. ‘by. the act of July 2; 1864, the term iron land: will. 

* “pe construed in its ordinary: meaning ; that is, land: not only" valuable for- 

a ee iron, but as between iron and other Mineral. content, penletly Valuable for 

_ ‘Vécimasi, First Assistant Beotetorys fe eo | 

This i is an appeal by the Power Timber yrne ale cis a trans- | 


a feree, from a decision of the Commissioner of the General Land . 
Office dated June 29, 1918, holding for cancellation list No O« 50, serial. 


03570, filed -J anuary. 19, 1911, at Sacramento, California, by ihe Cen- = 


‘tral Pacific Railway Company, including the SW: 4, Sec. 19, T. 15.N., 


Ri E., M. D. M., in so far as it conflicted ‘with the Towa, Hill 


. Chrome Om Mines Nos. 1, 2, 3 and 4. ~The. larid is within the place : 


_ limits of the grant to the railway company made by. the act of J fuly 1, 7% 

1852 (12 Stat., , £89), as s amended by the act of ote 2, 1864, (3 Stat., a 
856). : ; 

~. June 30, 1917, a cree eee tie railway list - was ‘Sled by. Wil. 


ok a Wales. O. S. Williamson and WwW. S.. Macy, which alleged that 


7 they had discovered “ Chrome Ore or rock in place bearing Chromium ~ 7 
in value of from 45%: to 55%,” and that “ Chrome. Ore.” was being ne 


| mined in other portions of Sec. 19. The railway: company. did not ~ 


: am appear at the hearing but the Power Timber Company, claiming the 
wes land under conveyance’ from it, intervened. The location notice | 


The ‘evidence ‘offered by protestant shows soaciasively. that ‘aie chromite in 


the land. in issue is far- more valuable than its iron content. Tn fact, protestants — 

. aver that the element of iron- in the land is a negligible. factor. This is not con-.. 
~~ troverted- by intervener,. who rests on- the assumption that chromite isan ele- 
| _ ment. of iron ore and not a distinct element, ‘that it is not distinguished from 


: iron ore. but. rather: a ‘part. of ‘it, and peing- a part of if, -all lands | of. the odd - 


~ 


ee sections. granted. the railway company comialnine chromite, regardless of. ‘the. 
‘quality or. quantity, passed with the: raul | 


"Entervener: ete: onan and. suena: to prove, ‘that iron: stripped ‘of. 


these. various elements would be bare and the: intention of. Congress in reserving 
- to.the railway company coal and iron lands would be divested of its real mean- 


ing. and- purport, if the: same . were segregated ‘therefrom. ~The assertion is 


made: that even if the-ore should contain large quantities of chromite ‘and. but . 


little of iron it would still be: iron ore within the. meaning of the act, of J. uly. 2, 
1864, and should pass. to. the railway company. : | git 


The register and. receiver declined to accept this contention, stating: 


“Where elements are. found in. the. same. rock: or fissure. the greater should - 


prevail. - If land contains. 50% of the chromite: and. only 10%. of iron. ore, in. 
our judgment the land is more. valuable for chromite and. should be: classed: as 
_-. ‘mmineral land if chromite comes within the. excepting clause of the act, of J uly: 1, 


1862, as’ amended by the act: of July 2, 1864. me, 
In-examining: the various definitions of what. chromite is we find that: it. dit. 


fers vastly: from the definitions: of what iron ore is, and its uses are altogether 


different. In our. opinion the mere fact. that it is found. associated with iron 


‘does not. make it an element. of iron. 


One of the witnesses testified that ‘clinmitet 1s used: as a a pigment’. 


in the manufacture of paints, for coloring calicoes, in the lining of | 
aa furnaces, and as an alloy i in the manufacture of steel. - It i is also used. 
in the manufacture. of delicate china and for other purposes entirely — 
~ separate and apart fromthe uses to which ‘iron ore is devoted. The - 
register. and recelver quoted the following, definition PY, distinguished ” 

- authority: | 


Chromium isa distinct element easily. distinguished For iron, aati erste: 


~ the. ore from. which chromium is obtained and called by the miners simply 


es chrome,” is distinct from and easily distinguished from iron ore. Neither the 
metal chromium or chromite, the * “chrome” of the miners, is a constituent. of. 


the. ordinarily | “used iron ores, except in mere traces. ‘However it may vary in 
oo composition it does not become “an. iron ore; but is ‘universally regarded ¢ as. ‘an. 
i: ore-of chromium and. is. utilized only for the chromium it contains. : es 

In conclusion, the register | and receiver made. the following ob. bas 
= servations: a nae be 


"What, is iron. land? Intervener- claims that: it includes all: lands containing — 


_ 
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ie the: inaterial as “ Chrome Ore ‘ot: rocl. int place bearing — 

-- Chrome Iron.” . After a hearing,’ the register and receiver found: in 

- favor of the. protestant, in their decision of December 20, 1917, ee 
| stated: Si fas a PE As | 


~ 


any element of iron ore. Lt this contention" ‘were fiecepted it would allow. the 
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railway company to appropriate large bodies of land chiefly yaluable for minerals | 


within the excepting clause of the grant but which contained small elements — 


+ of: iron: In our opinion it is a construction not borne out by. common interpre: - 
tation or common use. It is far-reaching in its effect and. if accepted or allowed — 
: would: be a. perversion of the: ‘intention of Conerers at the time the a erant was 


made, » 


= By the act of J ly’ 2, 1864, Congress evidently. ‘intended’ to pernité the railway 
company | to. use the iron:ore within the. limits of the. grant to aid in the con- _ 
— struction of its. road, but it. was. not, in our opinion, the. intent of Congress. to 
allow the railway company. to appropriate a. mineral like. chromite which has ae 


invariably been used, » as we have. already. pointed. out, in arts, science and 
industries entirely - distinguished from. and apart from > the construction of: al. 


. <= railroad. | While it is true that- chromium is today being used as an. alloy in the 
-, hardening of steel, this fact does not impress: it with the char acter of iron ore 


| — or make it. such a. mineral as. the railway company. may appropriate under: the i. 


ch 


terms of its grant. 


The. Commissioner, in tha econ now. ‘under r review, ‘pointed out 


| that a ‘sample from. all four. claims assayed. 45.38 per cent: chromi¢. ae 
s oxide, and 11. 6 per. cent iron. | ~The Commissioner: then stated: 


Defendant contended that this. -Ore- should’ be held to be an: iron ore, Sasiie 


always found. associated with iron in occurrence ; because “it has always. been. 
- classified as ‘such ; is because ‘used largely in iron manufacture; because ‘com- . 
monly’ termed “ cchieonite iron .ore,” and because ‘described — Dana and. other 


geologists under. the heading of iron ore, 
Even if chrome ‘and ir on are found. together in. the: rth it. Aces: an neces- 
sarily. follow that they are the same thing ‘or. ‘should be similarly considered’; 


they have widely. different uses. Nor is this” office | favorably impressed with 
the other contentions just mentioned ; the name is not so important as. the value. 
~ Of the constituent niinerals. And all that enters into manufacture. of iron is not 


iron. ore. Like. chrome, some compounds entering into the . manufacture. of- 


iron | have. other important uses, and when found in ‘public lands are ‘subject. to ¢ 
_ mineral. entry. and. patent; for. - example, ee used. asa: - flux, vanadium, . 


| ‘ete. a? * 


Here the chrome deposits possess galae and the iron does riot's hold that 7 


> es -worthless deposits of. iron’ shall control the. disposition of. the’ containing: 
‘s lands would. be. to ‘permit. the less important-—here one of no ‘importanee—to _ 
. conan the: more important—here. the only valuable mineral. : | 


~ The act of July ae 1862, in section 8 excepted all mineral lande Po 


the operation | ‘of the —. Pecuon 4 OF the act of eas 2, 1864, * 
Supra, provides that: 5° pins a —_ 


The ‘term. “ mineral land, <i ‘wherever the same occurs in this act, and the act 


‘to which this is . an amendment, ‘shall not be. construed to include. coal and E 
a iron. land. | : 


re can be-1 no question eat the eaceae hes presentad i is ne | 


: spall and the. lands containing it: would be. excepted from the grant | 


- under the provisions of the-act of July 1, 1862, supra, unless saved to 
. the grantee by the amendment contained 3 in the latter act... The term ~ 


‘iron land,” as.contained in the grant by Congress. to the railway 


7 7 company, should be interpreted i in its ay meaning, that i a land. 


4 F 
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= “3 not cule etaable fone iron, bat as. between its iron 1 and other mineral : : - . 


= content, chiefly valuable. for § iron. 


The Department: concurs in the position of the oer and. receiver. 


- and the Commissioner to the effect that this. land i is. not “iron land” a 
- within the meaning of section 4 of the act of July 2, 1864, oe ae 
The: decision of. the. Commissioner i 1s s accordingly ‘affirmed, oe 


| HAMMOND LUMBER CO, 
7 “ee Decided November 1,2 1918. re a : a | | _ 


, Cowimarart0n—Proviso TO Sucrton 7 AT oF 7 MAncH 3, 1801—Frorrrous PEnsow, a 


- The proviso to section 7 of the act of March Oo; 1891, does. not operate. to con- | 


firm an. entry. made in the. name of: a. fictitious person ; and. neither the issu- 
- atce of the. final. receipt nor. even. the patent on such: an pens would convey 
any title out of the United States. , : | 


Forust Resrrve—Linv SELECTION—AcT: OF J UNE 4 1807. 


As the right to select public. Jand. in. lieu. Of. lands. within |. a Soca: reserve ; 
under the exchange provisions of the act of. June 4, 1897, is not assignable,. 7 
an epplicatiqn | for the. return of papers. relating to such a selection with 
-the Tight. to. ‘select. other land, filed by the: transferee of the selected: land 
and not by the alleged owner of. the base land, can not be Brantca ei 


. ‘Vognrsanc, F; inst Assistant Seoretary: 


. |. This is an: appeal by the. Hammond: ‘Lumber Coe from: a 
- decision of the Commissioner of the General Land Office dated J uly 
,, 1918, denying. its request . for the-return of. the papers relating =. 
oh a Popot reserve lieu selection with. the right, to select other land... — 
January 21, 1893, homestead entry 7487 (now serial. 04815), was. ; 
‘ made in the name of George K. ‘Taylor at Roseburg, Oregon, for the 
4 SE. 4, NW. 4 SE. 4, NE. 4. SW. i, Sec. 36,.T..21-S., Rot BE, 
W. M. Receiver’ s final receipt and final certificate, No. 5189 iscuad) 
May. 22,1901. December 24, 1901, Clyde D.- Lloyd, claiming to be.» 


the ivanisfereo of the ‘homestead. eniry, filed at. Roseburg his appli- | 


cation: No. 02887 to. select, in liew NE. - SE. 4 Sec. 2, iv 4. N, A. ~ 
: 10 wW., W. M.. | 
| “April 17, ‘1908; the Guavedoney dinentea proceedings against ¢ the < 
homestead entry upon: the. following charges: | ihe | 


Aw ‘That the entry. was made in the: name of. a. fictitious. ‘person. at. the - in- . 


- stance of Marie L. Ware. —_ 
2..That: the alleged entryman never established and maintained a. residence _ 


. on: -said, land. ue foie 
8. That he neither cultivated nor - improved said land. 


“October 17, 1910, the Hammond Lumber Company, ach. Bad: ‘ : 


: purchased the’ eed land from Lloyd, filed a denial of the charges , : 
| Guo information. and belief, and November 18, 1910, its withdrawal 7 
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| ‘of the: salsction, Peer ‘hat it fennel that it eal not sie 
~ defend the charges arid réquesting that it be given the : ‘privilege of 
substituting other base. It defaulted at the hearing. The Commis- 
_ sioner, as to the. company’ ’s request, upon June 17, 1911, required the 
‘selector and all parties in interest to relinquish aiid ‘waive all right 


: -- and claim under the selection “and all right or claim of any char- 


acter whatsoever in or to the forest reserve lands heretofore relin-_ 
quished to the United States, so that the title to the said relinquished _ 
land, as well as to the selected land, ‘will be in the future éntirely 


~ free from any claim, right or interest of any kind or character. by™ 4 


| the selector or by any person cone or who may hereafter pone 7 
. to claim under the selector.” | 3 : | 
‘In accordance with the- Commissioner S diag there was’ “filed a 


waiver by Lloyd and the Hammond. Lumber Company of “all of our. | u 


. right, title, and. claim of any character whatsoever in and to the 
Forest Reserve lands * * * which form the basis for ‘the lieu - 
selection © - kD and their quit claim deeds to the United States. 


_ The-selection by Lloyd was canceled November 9, 1911, the Commis-. : 7 


_ sioner also directing that a reselection by Charles ‘EK. Hays, through 7 


the Hammond Lumber Co.,:his attorney in fact, embracing the same | 


land but j in, lieu of. certain ‘other: tracts, be. allowed: The. homestead | 
- entry was ‘canceled December ‘26, 1911, the default being . ae as io 
an.admission of the truth of the chatpes? a 7 
~ + The appeal - contends that the proceedings aati the: homacteal | 
7 entry having been instituted more than two years. after. the issuance 
of the final receipt, the entryman was entitled toa ‘patent. under the 
-_ proviso to section 7 of the act of March 8, 1891 (26 Stat., (1095), . 
as construed by the Supreme: Court in the case of Hoglund v. Lane | 


| (244 U. S., 174), and that. therefore under’ the. Department’s_ in 


structions of J anuary 26, 1918, in the case of Allen M.-Wheeler (46 


ag Te D. 456), the paper should be returned with the iprivileg.¢ of now a 


= selecting other. land. 


In the Wheeler case the charge against he homiesena entry aeds _ 


‘more than two years after the: issuance of the final: receipt was of — 
noncompliance with the requirements of the homestead. laws, there 
being no question of .a fictitious entryman involved. Here one of | 
the charges, which under the rules governing the proceedings and - 
the course of action of the present appellant: must be taken as 


admitted, :was that the entryman was fictitious. Being fictitious, 


neither the final receipt-nor even a patent, if issued, would convey. any ° 
: itle out of the United States (see Sampeyreac’ od Stewart. ¥. The 
= United States, ve Peters, 929, : Moffat v. United States, 112 U.S. iy, De 24 3 
- . > > Hyde v. Shine, 199 U. S., 62; The: United States v. The Southern 7 
hee - Colorado Coal and Town Company, 2 L. D, of Mier) and therefore the _ 


~ 
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eos entry. would ‘not’ afford. a valid basis. for a forest reserve. e Hen is : - 
ne Selection. . os 2 a 
-The noplineaan fee is by: the traxisfirde of the selected tad aid aro 


ie not by the alleged owner of the base land.’ Under the exchange pros 
_. visions of the act of June 4, 1897 (30 Stat., 36). the selection of lands. 
dn lieu of other jands. within- a National Forest: relinquished. to the - ee 
United States with a view to such selection can only be made by or 
- 1 in behalf of the, owner of the lands relinquished - (John Ke Me 7" 
‘ ~ Cornack, 82: ape D., , 578). “The: right to select: public land in. Tiew of 

_ _ lands within a for oe reserve under the: act of June 4, 1897, supra, is 


~ not assignable. — (See ‘Albert L. Bishop et al., 33 L. D., 139; Heirs : 


a of George. Liebes,.33.L. D. , 458). ‘The present: application, therefore, 3 ee 


| 4 is also defective in that it is not presented: by the proper party... 
_- Furthermore, the appellant, ‘in. consideration. of the: privilege. of 


te substituting other base and retaining the-selected land, waived any 


_ further claim to. the base land and conveyed. it by quit claim deed ts to ee 
; the. United States... : | 
The decision of the Cominissioner is accordingly afirmed. 


. a Us : 


- MONCHAME v. ‘HATSEY: BANDEY, 
Decided November Uh, 1818., : 


yates 


| Trencamnsace,¢ or ‘Hoxenstmapens—Iinzcrr0% AS. 0. Ruswpence—Acr oF Apne h 
6, 1914. . . 7 


The provisions ‘of the “act! of April | 6. ‘1914, ‘Pelating: to. the rights of home- , 


be steaders : who intermarry, does. not. ‘require that the. parties - “must. have: ‘ Rigi 
. fulfilled the requir ements of the homestead’ law for one year after. making pee 
tae entry, but. of for one year next pr eceding: such. ‘marriage,’ and credit: may =: 


properly be. daimed for residence and -cultivation performed prior to. date: : 
Es “of entry where the land was subject to settlement., : pas 


- DEPARTMENTAL ‘Decision DISTINGUISHED. 


Ex parte Teter, 46 L. D., 167, distinguished. 


ae Voortsans, First Assistant Secretary: Pe ee a ei 
. This j is an appeal by Raphael Moiichamp trom t a cin of. the oe ee 
~ Commissioner: of the General. Land. Office dated: May. 29. 1918, dis vee 


. missing his contest. against the homestead. entry of Alice L. Halsey, © eS - 


 noéw Bandey, : made: April, 1915, for S. 4, Sec. YM, T. aiN,, RR. 1s Ey oo, a 
ae M. M., Havre, Montana, land district: Soe ee 
ee The tract. described was. ‘designated. as of. ie eer le oe 
- plated. by. the enlarged. homestead. act.on, J uly. 15, 1909. The. plat Of oe 


: _ survey of. the tow nship. was. filed 4 in.the- local oifice on October. 1, 1914, ee a = : 
The entrywoman was married to. Frederick W. Bandey, a home- Se 


stead entryman, on July 4, 1915, and on July 22 following the hus- : : Be — 


oe ‘band. elected: to make the: family. home on the land embraced in. hie 6% : 


te entry. ‘The contest, initiated oe 14, 1916, » charged, in effect, i a: ee 


re | 487° 17 — von, 1681. 
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a entrywoman ¥ was aoe ‘entitled to: the’ hetiefits of the a of “April 6, 
1914 (38° Stat., 312), relating to the rights | of homesteaders: who: 


| intermarry. - "The hearing was had ‘before the Jocal officers, who by 


decision of. February 11, 1918, found from the testimony, ‘ ‘which is ~ 
ce ~eonflicting 3 in every issue involved herein,” that entrywoman: ‘settled — 

on the land and éstablished residence thereon between March 23 and. - 

; April 15, 1914; that there “is: absolutely no showing that contestee: 


ever’ qoanidoned her’ said homestead ; ” that. she continued | her ‘resi- a - 


“dence thereon until June, 1916, and that. ene acres: had. been _ | 


< “broken and planted to flax. 


Careful consideration of the 1 on convinces ; the Debartiniont ‘iat 


the concurring decisions below. reached the correct conclusion as to. | 


a the extent. entrywoman had complied’ with the law. prior to her. 


‘marriage. As repeatedly held by the Department, the finding of the 
- local. officers, with. the witnesses’ before them, Is entitled to Special | 
consideration i in matters of fact. ae 
-_- Counsel contends that the departmental decision’ in ‘Ex. ae Teter : 
(46 L. D., 167) forbids the acceptance of the husband’s election. --In 
the case cited; the husband had no entry of record, but was a settler . 


on unsurveyed lands not subject’ to: entry. Such i 1s. not the situation ie 


in the case now before the. Department. - | 

The third section of the act of May 14, 1880 (1 ‘Stat., 140), pro- 
vides that the rights of one who, after. settlement, ‘makes! entry, | 
shall relate back to the date of settlement. o ‘The net of April 6,. 
1914, SUPT, does: not require. that the parties must have. fulfilled the : 


" requirements of the homestead law for one year after making entry, | 


but “for one. year next. preceding, such marriage,” and the right of a 
homesteader to claim credit for residence and cultivation performed 


7 prior to the date of -his entry, where.the land was ‘subject to settle- : 
ment, has not been questioned since the enactment of the law of 1880, 
iy supra. (See James McCourt, 33°L. D. , 386, and. cases | there cited. ae 


The decision fe ace from. i is affirmed. 





aq OHN H PAGE ET AL. (on REHEARING), 
ae ae . Decided November 18, 1918. - 


| Surreement—UNSURVEYED Lanp—ENiarexp Homesrmap. - sae a 


- The notice’ of settlement. claim for unsurveyed land filed in. the office: of the oe 
a3. county. recorder under a State law is. not. determinative of a settler’ s rights, _ 2 
--- but in’ order to maintain: such a claim for a tract embracing more than a 
Sas ‘technical. quarter section: under ‘the provisions of the act of August 9, 1912; eal 
Coe aE IS necessary ‘that. ‘the: exterior boundaries of all: lands claimed be. plainly — 


Pag marked. - aon S 
‘Voomsane, 2 First ‘Avitataind Seoretary#: : 


oe “By decision: of September 14, 1918, ‘the ‘Departnieak jrodified” ie a 
| i decision of the. Commissioner of ‘ihe General Land Office dated i May io 
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a oT, 1918, ane airccied that: Jos ose. M. Orosco’ s “appliaation t to cake an ose. 


a additional homestead entry ° for lot.1. of Sec. 4, T. 20, S., R. 12 E. ,G. & 3 ; a 
. §.R. M., Arizona, be suspended until the plat. of survey of T. 19 S. 


os - ae 19 E. G. & Ss. R. M., is filed and: Orosco applies to make ddditional oe a ; a... 
entry. for a portion of said township on which.he claims to have = —«t 


maintained settlement. ‘Said Orosco, on September. 25,1915, applied — 


. . to make homestead entry for lots ‘1,2, and 8 of said:Sec: 4, but because ity, 8 
lot 1 was separated. from lots De and 3 ‘by the meandering of the Sopori oe 


age Wash, his: application was allowed only to the extent of lots2and38; 00 | 
A motion for rehearing: has been. filed on. behalf: of John H. Page, Se 
_ assignee of the heirs of James K. Rolfe; who on February 98,1917, 
Pages applied. to. make a. soldier’ S. additional homestead entry for Said Jot. 1. a: 
~ Itis contended i in the motion that lot 1.of Sec. 4-is not mentioned 
2? dn. Orosco’ s notice of settlement claim filed in the office of the- county oF 
~ recorder on ‘February 5, 1917; that by making entry. of lots2and38 
of Sec. 4 his claim ‘to. ict 1 was ended, and that it- was error to sus- 


cw a pend. action until the plat. of survey of the adj oining township i is filed. ae 


The original of Orosco’s notice of settlement: claim, bearing an in- — 
dotsement, by. the. county recorder as to the. date it: was filed, is with - 
the record.’ It is apparent. that in. copying the notice onto the county. - 
records the copyist omitted that portion of the notice relating to said — 


lot 1. However, Orosco’s rights will not be determined by what. he - 


filed. in the recorder’ s office. - The question to be determined, if and 


~ when Orosco applies to: make entry. for contiguous. Jands 3 in-the:ad- 


joining township, is whether he complied. with the act of. August: 9; . 


. 1912. (37 Stat., 267 Ds and plainly marked the exterior houndaries of é ; 
the land claimed... 


‘Under the. ae aaa Oka did 1 nite thy making ceo for lots , 
gs. and 8, waive his.claim to lot. A. “Said subdivision: | is incontiguous to. 


- the. lots entered,sbut it. is contiguous: to the lands in the adjoining _ 


- township. which’ he. claims. by settlement, and. which lands are-con-. 
. tiguous. to the two lots entered by him. - ‘The fact. that. his application. ae oe” 


4 was rejected as: to. lot. 1, cand that he: did not. appeal, did not. render ee at 


_. the lot. subject _ to. the. coldien’s. additional application’ of Page, if 
sae ~ Orosco had,. as heretofore. stated, complied | with the act of. ‘August on, a 
9, 1912, supra. To hold otherwise would make it possible to defeata; 
=: bona fide settlement claim by invoking a:rule which has no applica- 2 


~ tion when a settler i 1s. s diligently ven in avery Broper: eke as ot oe 
- claim to the land. | | 7 
‘The showing made by: Page, shen. called upon. i nee cause re Se 


a his: application should not. be rejected because of the adverse. claim =: 
-.of Orosco, bears. no. evidence. of service on Orosco.’ It: follows that =. 

.. the latter’s failure to: make. denial of the allegations of Page i in: roy. ca cons 
. omy, prejudices | his. rights. Ce ee eee . eT 


. Then motion is denied, 


tate nee DECISIONS RELATING TO THE: PUBLIC LANDS. sg tron zo 52 


| WILLIAM E. KENNER AND. EMMA s. ‘MASON, 
Decided November 29, 1918, ’ 


Pe “Inremcanntsor OF > Honesteapmes—Acr (OF APRIL 8, 1914 —WxncoTi0N OF Ager: nal, 


_DAVITS. 


“The - affidavits. required by ‘thé “departmental: regulations issued ‘under ‘ine | * 
provisions of the act of April 6,. 1914, relative. to. the privilege of election ; 
“as to: residence of homesteaders who enema Ty may be executed before a7F* 


Be Ag aes 


: * notary. public, 


_ -Voontsane, First A ssiiang. ‘Seoretary : ede a ove Boal” 
William H. ‘Kenner has filed an fnformal appeal Fromm the require: 2 
. eee merit. made by the General Land. Office on May 18, 1918, that he and: . ~ 

ee his wife, formerly Emma S. “Mason, appear. ‘before’ a ‘United: States 
commissioner or a judge or clerk of a court. of record and swear. to 
7 affidavits filed in support of his election to. continue his: residence 
~~" on the W. 4 , Sec. 82, T. 81S: BR. 54 W., 6th P. M. embraced i in his 
_wife’s ‘Homestead: entry, ible 022946, allowed October 4, 1915, _ 
instead of on the W. 4, Sec. 29, same towniship, covered’ ‘by his home- 


stead entry; Pueblo 022947, allowed. on the same day. 


The election mentioned, filed on March 18, 1918, was supported by 1. 
affidavits: of Kenner. and his. wife, ‘which ‘were found to. be satis- 
‘factory in all respects-except in the fact: that they- were sworn to be- 
fore a notary pablic,. instead of before one. of the officers Specs 7 


above. ae 


~The requirement aaah | in that deacon was: évidently. based. on sec- 


tion 2294, Revised Statutes, which ‘provides that “all proofs, oaths _ 


and. affidavits of any kind whatever required to be. made by appli- 
- cants or entrymen under the homestead’ * *— ae act.” shall be made — 


before an officer of one of the. classes mentioned i in that section, which — 


does not include notaries public. . This is the only statute upon which 

~ . guch a requirement could possibly. be based; and it’ is believed: that. 

oo statute relates only:to such oaths or affidavits as are.either specifically 7 

| a or by. necessary ‘implication: required. by-the law: to. which they relate. 

The act of April 6,.1914 (38 Stat., 312), ‘under which the election. 

- here involved. was presented, does riot in terms require the execution os 
_  ofvaffidavits or oaths of any kind whatever; and while the regulations a 
~~ issued under that act (43.L. D., 27 2) call: for such affidavits as have. 

“been. furnished, ‘they are silent 2 as to the officers before. whom aoe nat 

ee may. -be executed. oS BAe ee gta ator 

‘The affidavits. ee in canes are in some rea aki: to the a 

=o ‘oaths required: of: homestead | entrymen, in support of their applica-- 2° 
-.tions. for’ leaves. of absence, and in the regulations of March 8,1889 
(8 TDs , 814), and Leola Farlow’s case. (85 L. D. , 269), it was 8 held: | 
By oe ae such. oaths could be executed before a‘notary public; ees ars 
~ .: The decision. appealed from. is, necordingly,. alae and the oa 
Na affidavits involved. will be accepted. | ae ee 


~~ 


‘. . 
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. MINNIE L. MARTIN. 
- Decided November 99. 1918. | 


| “SrocK-RarsiNe HownsteaD—AMENDMENT _OF - OctosEt 25, /1918—Apornionan, se 


ENTRY. ae ae 


Under the provisions | of. the. act cat October 25, 1918, aamenaine the ‘stock Te | Se 
raising homestead act. of December 29, 1916, an. additional entry may be ee 


Made: for land which is- incontiguous. but: ‘within a radius. of twenty Miles - 
- from ‘the’ Jand | originally - entered, and | the entryman may, perform” the 
: - required period of residence on the. latter: tract on then the owner thereof. 


oe Vocsrsane, First Assistant Secretary: 


Minnie: L. Martin. has: appealed: ey a : decision. of ‘the: Gontnies ee bee Bid 


a of the General Land Office dated April 10, 1918, rejecting her Ly 
| application, tiled J anuary. 25. 1917, ‘to. make entry nindee the stock-. 7 


‘raising homestead act. for E.¢ NW. , See. 28, T. Bt 8. i 60 Wo 6th 


P.M. , Pueblo; Colorado, land dietrict. 
The application was zejected. because ‘the lard ecebed. was ole 


-contiguous. ‘to. applicant’s. original’ entry, made December 1,°1915, -* 


under the enlarged. homestead act, for 8, 4 SE. 4, Sec. 17, NE. $ and. 
N. 4 SE. 4, Sec. 20, said township, and. it ad not, appear. that applic 
| ere had completed the term of. residence. required’ or. would have. 
| “completed - it: Mathin six. months from the. date oF the filing of her 
application. - | 
Tach as: sraection. 3 of the: ee of Decerbee 29, 916. (39 State, 


862), under which the application an question was filed, ‘provides: vs 
that entries allowed. thereunder are ‘ “ subject to the requirements: of 


law as to residence and improvements,” the decision appealed from, 
which. followed paragraph’ 6 of the regulations of J: anuary OT, 1917 


eg (45: L. D., , 625), “was correct. | _ However, the act of October. 25, 1918 


_ (40 Stat., 1016), amended the act. of December: 29, 1916, supra, by 
providing that if an additional. entry be made. for land: -which is. 
~ incontiguous to the original entry, the entryman may perform the - 

“required. period of. residence | on. the tract. originally | entered if. he - 


nee continues to own it. It is still stipulated, however, that the addi-— 


tional land must be. within twenty miles of the original. By instruc: 
~~ tions approved October 31, 1918 (46 L. D. 472), the first sentence of. 


7 . paragraph | 6 of the: ‘regulations. of Tannery. ge 1917, eal was — 
co Roan to. ‘read | as follows: x 3 Ren 


Any: person, otherwise qualified, who has a  pendine Or. Getonea ‘omenteaites 


oe a for less than 640 acres of land which ‘shall be designated as stock-raising — 


is -Jand, is entitled under. the first proviso to section 3 of. the act, as. amended, to... a 


7 : make: an ‘additional entry ‘for a: tract of designated land within a radius of. 
1 2%, twenty miles from: the: tract. originally entered, and making up therewith an 
ue area ‘of not more than 640. acres. - : | 


- Said. instructions. contain diene as to the disposition of pend- 7 oo 
pens ing applications such as s the one here m question... oe ae 
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‘The ¢ case is actording]? remanded for further consideration under oe: 


a the eeiced regulations. — 


Cd 


"HENRIETTA P PRESCOTT, 


Decided November 22, 1918. 


Soros! ‘Apprntow ar. RigHT—AssroN Ment —ApMrNisrearive Ruuie oF i 
‘BUARY 15, 1917. © pe OR, id en 
"Where one of two heirs ‘of 4 a , deceased eoidien’ assigned i in writing. to. the eihies 7 
for'a valuable, consideration -her interest in. a soldiers’ additional. right — 


prior to the. promulgation Of, the paseo ‘ruling of : February 15, _ 
+ bh 1917,. it. ‘will be. recognized, even though assigned by the latter subsequent ; 


ie thereto; but the remaining part of the alleged right ‘also embraced in such 


ee aA latter assignment is not -within the terms of said administrative Tuling eee 


| and can not therefore: be recognized, 


| _Deparrwenran, DucIsIoNn DISTINGUISHED. 


Edgar ‘AL Coffin, 33 L. D. 245, distinguished. 


ey Vocensane, First Assistant Séoretary: 


This case’ is now. before. this Depatiinent, for consideration on 


. ‘amrictta Pe Prescott’s appeal from the rejection on July 1, 1918, oa 


7 by the General Land Office. of her’ application to make soldiers’ ad- 


~ ditional homestead entry for N. 3. NE. 4, Sec. 10, T.d1 SR. 14 E., 


SB. M, under-an 80 acre right. assigned to her by an adult heir of 


| = > the deceased soldier | after the promulgation. of the administrative RF 4A 


: order of February. 16,, 1917 (46 L. D.. , 82), which declared that no. 
entries should. be allowed on rights of that: kind assigned: after that. ‘ 


a. : date by the adult heirs of the soldiers under whom they are claimed. nae 


-The controlling facts of. this: case are that all the property ‘of the ee | 


oe soldier remaining — after the. administration and settlement of his - 


estate and after the death of his wife on February 28, 1898, passed’ - 


i to his two. daughters" and. only. children, Ada and Adelaide, then - 


2 = aged twenty-five and. thirty- one. years ‘respectively. 


The: soldier’s right: to make. an additional entry: Ve not. ‘Then: , 


oe tioned asa part of his property in his. will, which was executed J wy | . 


: = ‘ 6, 1894, and duly proved and admitted. to: ‘probate on N ovember 26th. ~ 
| doe ‘the same year, nor-was it included as one of the items of his’. 


_-~ property: in the. meno of the assets. of his: estate filed wed his ae 


ie executor. 


On Sonia 18, 1915, acide, one was then i forty ~six : years old; : 


| cae as “one of the. See “ of the soldier, assigned in writing her interest _ - 


in the right for “the sum of one dollar and other valuable considera: °_ 
tiona” " to her fase ead who on December 29, 1917, at the. co of —- 


a6 = aS DECISIONS RELATING TO THE PUBLIC LANDS. a 487 


oe for Avo years, ‘assigned: the. right 3 in i dus form a ins a , snifficient a ae 


| : consideration to the present claimant ‘and applicant. 
The administrative order referred to declared that—_ 


No soldier’ S additional: right assigned by the. heirs generally or: by. the: e ‘admin. ” a 


_- Gstrator, of the estate of a deceased soldier or of his widow, or of his minor = 


children, or directly by. such | ae ‘minor. -ehildr en” after eae Snel: have bapcen 7 . 
_mnajority— in Feed | VT 


should be Poconos as as se of a valid: nee of. publi 1 lands, re i 


oa “such assignments. were not made before the date of that order. 


Under: the plain’ terms. of this order. this: application to a Ag: ae = = 
| clearly without: basis in: so far. as it rests in that part of the interest cS aah 
in the soldiers’ additional right which the assignor claims.either as.” 


os the heir or, the devisee of the soldier, but: a more difficult. question a. 


: arises as. to. that bart, assigned to > her by her sister before the one of: poe wee 


_ : the order.” 


» While this: Departnient: has vecnguindd éhe sight of. an. _ assignee. of 2 oo 


a part of a soldiers’ additional right to. make entry in cases where the - Se 


assignment. ‘specified the acreage of the. ‘right. conveyed. (Edward es ae 

O'Keefe, 29 L. D., 648; William’ C. Carrington, 32 L.D., 2038; Guy 
A; Eaton, 32 L, D: 644); it: has. also. been held that. this Department Yas 
“does not and can not deal- with or recognize undivided interests” 

pet embraced. in: assignments. whiere no. acreage 1s. specified. (Edgar. A 

ma Coffin, : 33 L. D., 245, 247), or in other words, that it would not recog-— F 


: — nize the assignment. of an undivided interest of one of the heirs as — 2 a 
the basis of a separate. entry. . It is not believed, however, that that = 
“- rule should be applied :i in this case to the extent or holding that that She 


ot part. of the right. assigned. ‘before the promulgation of ae order bie : 2 , wos 
not. be. used as the basis of an entry. for. 40 acres. — . ae 
The facts in the Coffin ‘case differ ‘materially. ‘fron the facts Gao i ae 


. the present case. In that case one of the heirs of the: soldier ignored: co os 


a the existence of his coheirs’ and undertook to,assign. the entire: right, eee oe 


A which he could not do: In this casé the’ present claimant. holds under | Be : a 
an assignment of one-half of-the soldier’s right which came to her ©. “ei 
> assignor by assignment, and the. other. half which: came to her as the 


~ daughter. of the soldier. . ‘Prior to the promulgation: of. the order no ae ‘ . | 
xa question would. have been: raised. as. to the sufficiency. of ‘her assign- a, 22 
. Inent. as a. basis. for an. entry, and while the promulgation of that. 


: : order, took away. from her the right’ to assign. ‘the interest claimed by. - % ; 4 
a ‘inheritance « or.as devisee, it expressly recognized t the i interest, t applgned. — 


" -before its. promulgation. . 


The decision appealed. from is accordingly modified on the: case ae oe 


_ remanded. for. further adjudication 2 along the lines here indicated, 
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Coe -WAREHIME v. FORSYTH, 
| "Decided November 22, 1918. 


_ Sorommnst AND ‘Sarcons? Rrews—Acr or Maxcz 8, 1918, 


~The provisions of: the. act of. March’ 8) 1918, relieving public land ‘datinanta = . 
from the penalty. of forfeiture for failure to’ do any act required -by the. 


oy law under. which their claims ‘were made, during ‘the period of their mili- 


a tary. service, do not. accord protection in. cases where. the: failure. to comply ae) 


| _ with, law: occurred prior. to entry. into: the. military. service. ‘and. was. estab- . 


‘lished at a hearing at which claimant appeared | and- ‘was afforded due a 


a “Opportunity. to offer defense. 


Voimsaxc, First Assistant Seoretariys: ee ee we , | 
_ Edmund Q. Forsyth has appealed. fom decision’ oF ‘the Con - 
- missioner of the General Land Office dated May 17, 1918, holding® for 
: cancellation as contest filed by Jacob. ‘Warehime. his homestead 
ney for the W.'4 SW. 4, , Sec. 26, W.4 NW. 4 1, Nv 4 SW. 4 4, Sec. 35, 
N.4 ‘SE. 4, Sec. 34, T. 28'N., R.6 E., M. M., Great. Falls, Montana. 
“The facts of the case are fully cok. out in the Commissioner’ s de- 
cision. ‘In- departmental decision. of October 95, 1917, it was found © 
that ‘the charges of the contest’ affidavit, ‘alleging. in- substance that 
Forsyth: had failed to ‘establish and: maintain residence on: the: land, 
were: fully sustained at a hearing. originally. set, for September 25, 
1916, but the date. of which was changed. to August 25, 1916. For- 
syth was present: at this. hearing with witnesses and- sabe itied testi- 
mony: December 26, 1917, the Department: remanded. thé case for — 


i. rehearing ‘upon the: allegation that the ‘mortgagees: of ‘Forsyth; who 
‘had ‘filed notice: of the ‘encumbrance, were not ‘notified of ‘the 


| changed date of. the hearing and were not. represented _ thereat. 


nen | ‘The Department: on March 1, 1918, limited thes scope of the rehearing: | 
~~ to “such supplemental evidence as the. mortgagees may desire to in-— 


- troduce and such rebuttal as ‘the contestant may. wish: to submit,’ e ‘it | 


= appearing: that: Forsyth was ‘then i in the army. Tt was said— gic 


“The: entryman, Forsyth, appeated at the former. trial ‘and ‘made is ‘defense a 


- i there would seem to. be: no occasion ‘for reproducing his testimony Or fOr’  k 
“postponing the rehearing so that he may be present in person. -No good. purpose Salts 


Would be served and. no necessity is seen for. trying the case éntir ely. de NOVO. 


‘The Commissioner i in his decision of May 17; 1918; ‘held E Forsyth’s . 


- entry for cancellation as hereinbefore stated, on the aeound. that. the S 


a testimony offered ‘at. the. hearing. did’ not materially alter.the situa- 
__tion as shown. at ‘the former hearing. - Upon consideration of the - 
: record as: now. presented the Department: finds no valid’ reason for> 
Be “changing the. views expressed in. cts. decision « on appeal rendered an 
= . Cas 25, 1917. 4 a 
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eo ae the'n mearitiine: , Congress reed ‘the act of March 8, 1918 ie a. : as ee 
a. No. 108), and that act is invoked in behalf of oe for an aaae So te 
ee ‘nite continuance of the case. tt provides— te 


7 That. no right to. any: ‘publie lands initiated or: ‘acquired. prior to 5: dandba” aa teen 


oe military.service by any. person under ‘the homestead laws- * shall. be: Pa 
. forfeited or: prejudiced ‘by reason of his absence- from such. fae, or of his~ 


= “failure to perform. any” work or. make any. improvements. thereon, or to do o-any te 
| “other act required by any such law during the period of such service. 


a In eireular of t May 3 16, 1018 ie) L D., cee under the act it mas ee 
gaid s ve 


“The. general purpose. of the act. is to relieve claimants, under the. nee ae 


ae Sealed, from. the penalty of forfeiture on the ground of their failure to do-any- |, 


| . aet. required by the law under which their claims are made e during 1 the pee Cac 
their military: service, ee 2 ee en ae 


- The case of Winasth dasrty does not come within the operation of ae : 


the act of March 8, 1918. The purpose of the act was to save home- 


stead and other. claimants from the penalty-of forfeiture on account ~ > 


of failure to. perform the requirements of law’ during the ‘period ‘of. 
their unilitary. service, and was not intended to-cover cases.of: failure — 
to comply with law occurring prior thereto. In this case the failure © 
of Forsyth was at a time prior to: his entering the military. service. 
‘He was given full’ opportunity to appear and make defense, which in. ° 
fact he exercised, andit was: found from: the record of the hearing = 
that he had. failed to perform the: requirements. of-law. As. this. 
failure had reference to.a time prior to his entering the military. serv-._ 
‘ice, he in fact under the record: showing had no right either.to save ~- 


- or forfeit at the time. of the passage: of. the--act:. of March 8, 1918. eae 
The original hearing, the order for: ‘rehearing, the instructions con- > 

| fining the rehearing to. the submission of testimony - in- behalf. of the _ / 

~-mortgagees’ and to rebuttal testimony by. the. contestant, as well: as. 
ae the holding that: there: was. no-occasion for: postponing the rehearing : a 
so that Forsyth might be: present in person, were all prior to the act 


of March. 8, 1918." ‘The order for rehearing’ on the ground: that For- 


| isyth’s. mortgagees ‘were not notified’ of the advanced date of the ee 


ginal hearing was purely of a technical. nature, and he was in nowise eid 


_. prejudiced by not being present-in person at the new “tril: aa he - ; ve 
Epon had. been afforded. full ——— to make his defense and de 
Was in fact: represented: at the rehearing. ~ lo 


~The action of the ‘Commissioner herein j is affirmed. 
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MOSES ©. TINGLEY, _ 
. aoe 7 | Decided November 23, 1918, 


Ixoran Arzommenr TRUST Parent Rexinquiseaenn, | | 
oA ‘trust. patent. issued. upon an Indian: allotment selected ee a. -parent’ on 1 be: 7 


a half. of. his. minor child. may be canceled ‘upon. relinguishment without re- 2 
-»; course to the act of April $3, 1904, it appearing that the :child- subsequently a. 


0 . abandoned: his tribal relationsand adopted the habits of civilized life, = 
. "receiving no benefit from such. allotment ; and when as a citizen he applies 


for and-is allowed to make homestead entry | the same will be held aaah S 


. subject to. compliance with law. oes tat et OE Ty 


os ; ‘Voaeusana, First Assistant Secretary? 


‘The. Department: has received your [Comiissioner of. the. ‘General 


on Land Office] communication of November 5, 1918, asking. reconsidera- 
tion of the action taken in letter: of December 94, 1914, addressed to. - 


the. Commissioner of Indian. Affairs, in the matter of the relinquish- 
ment by Moses C. Tingley of an allotment made to-him under section 
4 of the act of February 8, 1887 (24 Stat., 888), for the SE. 4 NE. i 4, 
| Sec. 17, T..28 N., R. 13. M. M., , Glasgow, Montana. 
|. The facts. are that Tingley j 1s: thes son of a white man ‘and. an. eighth: : 
; blood Indian: woman,.and that. when he was but 10. years of age an 
allotment: covering the above land was selected for him on the public - 
_ domain under the. act of 1887. This allotment was approved June | 
28, 1892, and.trust patent. issued: thereon “April. 16,. 1897.. It appears. 
that as early as 1914 he was a married. man, the head of a family, and 


™ | that he never associated with Indians but has lived wholly separate : | 


‘and apart from them. . 


In September, 1909, apley éettled * upon ane ae lands 3 in- the: op 


) Glasgow, Montana, land district. ‘He made homestead entry Febru- © 


0 ay! 16, 1914, for. Tob A. E. 4 SW. 4, NW. 4 SE d Sec. 19, T. 36. N° 
oR. 48. B, -and additional homestand’ entry August 8,-1914, for the SE. cn 
oa © Sec. 24, T: 36 N., R.4AT Ky He also. made desert- and entry for the’ | 


“BE SE. 4 4; See. 19, and E. 4 NE. 4, See. 80,-T. 86.N., R: 48 BE.« In 


| eerie he ‘had erecied” a house: and other buildings on: his homestead ; 
oe 3 -elaam: and. cultivated 80. acres, , the total value os the Puree ie 
ns ae being about $2, 500. | 


March 18, 1914, your - office. held the hanisetend. entries for ere ; 7 


2 on because of the’ prior allotment made:to Tingley under the act. of ears 


ae 1887.0°N evertheless final. certificate issued. on. these entries Ja fanuary a 


ae 98, 1915, Ina letter received by you August, 16, 1918, Tingley states - 


ee that he has lived | on the land for 10 Mk and asks that a. Pee issue we 7 
-  tohim = oe 
In soos akan letter of ‘Desslibat 24, ‘1914, ‘abeGe vetereed: io, | arn 


2 : was held that Tingley’s relinquishment could not be accepted and. tis 


7 ‘trust i patent canceled for the. reason that his case does | not come: | 
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; “within 4 any. of fhe Ape specified j in. the ace of ‘April. 23, “1904 (88.00 aot: 


he Stat., 297), authorizing the Secretary of the Interior to cancel trust 
7 ~ patents. The opinion. was expressed, however, that. the. facts cwar- ee 


a, ranted submission, of the matter. to ‘Congress i in order to obtain. the | 
“necessary authority. for the cancellation. of the allotment: as ‘provided ros 
. for in the-above act, Instructions were accordingly given’ that pend- 


ing action by Congress “ you will take no action adverse to the home- ke , 


‘3 stead entries of Mr. Tingley as-far as any alleged disqualification yao 
_. by virtue of his prior Indian allotment is.concerned.” beg ee eae 


Upon reconsideration | the Department concludes that. “recourse 


ie ‘ need not. be had to.the act of April 23, 1904, ‘for. authority to accept ; | : ae 


- Tingley’s voluntary” relinquishment. and: to cancel the trust® patent. . | oe ; 
-issied in his name. © That act’ was in the interest and for the: ‘pro- 


tection of. Indian allottees and was not intended to prevent. an elec- 


- tion where. the facts are such-as in-this: case. _ At the time the allot- 


~ ment in question was made Tingley was a child and therefore had — 
no volition in the matter. . He subsequently applied for and was 


: “allowed to make entries under the general homestead laws, which-be 


was ‘qualified. to’ do.. He never used nor occupied the. land embraced 
in, the allotment and, so: far-as shown; never derived any benefit 
whatever therefrom. ‘Furthermore, the act of 1904 ‘has reference to. 
Indians over whom the Government: still exercises ‘guardianship as 
distinguished from Indians who are citizens of the United States. 


“As. stated, Tingley’s father was a. white man and his mother ‘an. 


- eighth- -blood. Indian: -The record: does not show what tribal rela- 

‘tions, if any, the. mother had, but: the facts: as. to- Tingley himself : 
show that. he had completely’ abandoned his. tribal relations and. 
~ adopted the habits and customs of civilized life, by: reason of which, | 


under the. provisions of the act of 1887, he became a: citizen: entitled 7 é 
te all-the rights and privileges of other citizens, including ‘the right’ 


to make. homestead entry. In his homestead. affidavit: oo declared - | 
| that he was a citizen of the United States. | fei ee 
. As was: said i in- the case of. Feeley ve ‘Hensley, (27 L- D, 502, 504) 


. i ‘The Indian entryman did. not™ attempt to secure an allotment. to him of. non: : : = | 
‘ reservation. lands, whereby: he. would become | a: ‘eitizen, but relied. upon his: ~ 


| : ‘citizenship as . one. who. had: separated. from. his: tribe. and had adopted. the ra : 
- habits of. civilized. life, By: his: voluntary . act, his: declaration: ‘of citizenship. 


~~ under, oath, and his accepting the ‘conditions imposed: by law’ upon: other citi- 


gens, in filing his ‘declaratory statement and making ‘homestead. entry: for the gg Oe 
ee - tract. in question, he acknowledged. that he Jaid no further claim to. the. guar- c > : 

fe dianship © of his: person by ‘the: ‘United: States. That: relationship: ceasing, - all ae ae 
| ~ obligations: on the. part of: the Government - toward him, as. ‘an. Indian, except a ae 


 guch as. are. enjoyed. by. citizens in. common,, are eanceled.. ‘The: protection. af- 
ae _. forded by Congress and: by this. Department to the Indians while in a ‘state of © “4 
ees. ‘dependency ceases: when the state. of pupilage or wardship a the latter ‘no ee uray 

- lohger exists, . a : 2 Pe es ets! 
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- The dapartinaatal letter of December 94, 1914, is ‘modified oe 
es ingly, the Yrelinquishment of Tingley will be accepted: the trust patent — 


issued. in his name canceled, and appropriate. action “taken on his’ e 


homestead e entries if otherwise regain | 


‘McGUILVERY ve STATS. 


“Decided November 26, 1918, 


- Hoasrean Exry—Goon Fars, 


The element. of good faith. is. the essential foundation or all valid claims suider 7 
the. homestead law, and .as the Government is. a party. in interest it is the: 
~ duty: of the Depar tment: to. see. that.a claimant thereunder is not. Bomiiion . 
- by. collusion and fr aud. to do indirectly that which. the jaw for bids. — 


pa “Homesrizan “Ewrey—Quarirication—Drvonce. “Woman. 


os Conriiérine DECISION OveRRuzen,, 


While the Department does: not: attempt to attack cotlatsbally +t the judgitent 

. of: a. court in. issuing: a. decree of divorce, yet it is not. precluded from de- 
a ‘termining whether a claimant. is qualified to- make homestead entry merely. . 
ea because in’ another jurisdiction. she was given the: status of one'so quali- 
_ fied; and.if it be found . that for the. ‘purpose of: acquiring title to: public 
lands, such. judgment was. -promured: by. fraud: and collusion 1 the entry will 


-- be. canceled. 


_ Departmental ‘decision ‘in Cline. w Urban, 29. i Ds 96, overruled, 


Vocersane, First Assistant Seoretary: ft ioe. oe 

Mavis McGuilvery. has. appealed” from’ a , decision of the. Commas: a 

, sioner of the General. Land Office. dated May 11, 1918, dismissing ‘her. 

~ contest. against the homestead entry of Emma: Vv. Staats for the W. 4° 

. NW. 4, SE. 1. NW.-4, 8.4 NE. 4, N. £°SE: 4, NE. 4 SW. 4, Sec. 12, 

aa io N., R. 59 ‘E, M. M., rthine the Miles City, Montana, land: dis.” | 
—trict.- “The entry. was made J uly at, 1916, » by eritrywoman asa widow ae 


i and head. of a family. | 
_ April 24, 1917, ‘Mavis MoGuilvery filed contest against said ete “ 


ie are that entrywoman was a°married- woman and living with - 

__ her husband on his homestead ; that just prior to: filing upon said Jand_. 

. she secured a divorce: from‘ her husband on: the ground of desertion | 

and assumed her. maidén: name In order to: make the entry, and that = 7 
they have resided together. ever since. Answer. was filed by contestee, 


oa denying the: charges, and hearing ordered, which» was. duly. had before’ t : a 


a a. United. States. Commissioner, and upon. the. evidence adduced the 


Se — local officers recommended that: the’ contest be. dismissed, ane their ~ a 


action was: affirmed by the Commissioner on appeal. a 


2. The’ record discloses that on March 28, 1916, soontesiae ‘filed. her. _ 
3 petition against Bruce ve Haven for divores, alleging failure to ee 


-“ 
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oe pia hee: with the. common. nosis of life, “he: ‘having the - 


| F | S ability so to: do. “May 11, 1916, a decree of divorce was. entered. es 
"A fair and comprehensive statement of the testimony-is contained Hes! fate 


in the Commissioner’s decision, and the Department: will not. again — 2 7) } . : 
ne a discuss it at length, but will adopt the review. thereof ‘made by the oy es 
i Commissioner: The relations. and acts of thé. parties both before = 


and after the divorcee was procured, and. the attendant circumstances. = 

7 clearly show that the divorce was procured through collusion’ for the. uae 
a express purpose of qualifying entrywoman. to make. the entry! he. 
In view of such finding, the fact that a. divorce had: been: ranted A 
r and entrywoman. occupied: a qualified status to make the entry, does. 
not estop: the Department. from making i inquiry: into the bona fidesof 

the divorce. The Government is a- party in. interest. and it is the 

duty of the Department. to see that. a claimant by <collusion and 

fraud is not. permitted to do: indirectly that, which the law forbids. 


i As said by the. ‘Supreme. Court 3 inthe case of Lee v. J ohnson. (116. 7 . 


U.S., 48, 52); : “The element. of good faith is the eesantial founda- 2 


tion of all: valid: claims under the homestead law.” . a 
‘The Department does. not attempt: to. attack: collaterally ihe: jude 


ee = ment of the court in’ issuing: the. decree. of divorce, but: Tecognizes 


said decree as. having effectually divor ced the parties. under. the laws. | 


: . of Montana, but the: question. whether fraud ° was practiced. upon ‘the a 
United States for: the purpose of procuring public land, which. ‘the 


“party was ‘not otherwise qualified to. procure, isan entirely. differ ent 
2 question. The case > at bari 1s S not ¢ an vattack upon. sald. decree but upon 
‘the. entry. | : wos | 


The Depaawane dose not. dean itself precluded fon eens in : 
this proceeding whether | or not, entrywoman was qualified to make the ~ ee 
entry mer ely because 1 in another Jurisdiction she was given the status. 


ofa qualified entrywoman, but may inquire into the bona. fides of iz i 7 


; such. judgment, andif it is found’ that, for.the purpose of acquiring ae - . 
- title: to public lands, ‘such judgment. was ‘procured: by fraud and:col-.e.2 ss, 
Jusion, the entry may be canceled. | ‘Smith v. Drake. (86: TaD, 188), 


a Roberts v.. ‘Seymour. (36. L.'D. , 258), Leonard ve ‘Goodwin: (4 L. D, es 7 


70), Tustin: v. Adams (22 L. Di; , 266). 


-- The case of Glick Vv. Wiberg [not reported], ‘dseidled. iy dhe Depart- a = 


ee Yee February. 8, 1917, ds directly. in point. . ~ Tn that: case. ‘Wiberg » aaa i 
made’ a: hoihjestead. entry and: before establishing residence she was 
| .» adjudged :i insane by .the. Board of Insanity of Wells: County, North. 02 0.68 
Dakota, and committed'to the State. Hospital for the Insane. “While *.. 9.252" 

> 36. confined, Glick. filed contest alleging failure to establish residence ey eee 
upon and abandonment of the land. ‘Such other. proceedings. were 8 

had. that upon the case reaching the. Department; it decided,in.favor 


eo of Glick. - Thereafter Wiberg petitioned the Department to reopen : ot 
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i her c casé sation that ghe:y was nob insane at the time ce was ree ieaay 2 


oe go-to. be. The proceedings had upon. such. petition resulted. an ‘the ie 


Department reinstating her entry, finding that she was not: insane “ate 


ee the time. of her. apprehension. ‘In said decision it was held: 


a “The. ‘Department will not lightly disregard the finding ‘of a: duly ieiluion’ a 7 
| tribunal acting within the ‘Scope of its’ authority: espe the fact (as in. ee Be agi 


. case) ‘that such finding is not: conclusive: upon. ib. 


- See cau case. of: Hette Ve -Forister’ oe sat), decided cd Febrany - fay 


- 93,-1918, ! } 
: The same. es heteis aed were. ere In oe case Ror 7 


oa Clits: vy. Urban (29-L.-D..96), which case is ‘relied upon by entry- 
- woman, but the rule herein announced. is: considered. by the Depart- a 
nent to be the ‘better doctrine and the decision j In. said case wherein ‘ae eg 


it conflicts: with: this decision i is overruled... 
~ The decision appealed from is reversed. - 


| MeGUILVERY + v.. STATS. 


! i Motion for. pre of: departrhental decision: ‘bf. November. 26, 
"1918, AGB iF D., 492, ‘denied by First Assistant  Bectetary Vogelsang, | 
Js anuary. 4, i919, - ee 


“TILLIE BUTE. 
Decided November 26, 1918. 


| Scxoor Invesrry Suuovron—SerrEEMENT ABANDONED. | 
_ Where at. the date. of filing - a school indemnity election it: appears : that: the : 

as tract involved is subject thereto; ‘a prior settlement long abandoned, even 

le though because of” erroneous: advice, is not: such. an, appropriation as will: St 


re prevent: the selection from attaching, nor afford any valid ground for ae aA 


mi ee former settler’ Ss relief, under a homestead application pune ny filed. 


E ks “Ducrston DISTINGUISHED, 


- Case. of St. Paul, Minneapolis ‘and: Manitoba Railay Company ve . Donohte : 
(210: 0. 8., 21), cited: and distinguished. oe ae a ee i 


“Voomauxe, First Assistant Nagin Be as eee eee eo ae 
“ Tillie’ Buth, formerly Tillie Smith, has: 2 ippeided! fear 3 a ee - 


-~ of the Commissioner of the General Laid: Office dated April 30; 1918, oe e 
ao rejecting her» ‘pplication to ‘make homestead entry for the sw. 4,5 one. 
“Sec. 7, and NW: 4, Sec. 18, T. 34N,, R. 47 E, »M. M; within 1 the: Glas: an 


gow, Montana, fend district. 
It appears. from ‘the record that the 1d: i involved was 5 withdrawn 


under the act of ae 18, 1894. 8" Stat., heel: ee Mareh J 10, 57 7 | 
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: . | 1910, until sixty days fro the dite of fling the official plat of etn . : | 
in the proper local land office. Survey i in the field was made in Octo- - 


| 7 ber, 1912. ° ~The plat was approved in ‘September, 1918, and filed in Fo 
__ January, 1914. The land ‘was designated under the. enlarged home 
-. stead.act: by the Department” on March: 3, 1909. “February 13, 1914, 


a the § State of Montana filed school indemnity selections pe sald Sw. 4 ae eo 


~ Sec..7,-and NW. 4, Sec. 18. eS: ge | 
The: homestead ee of: Mrs. ‘Buth- ‘was. led: aut 18, ON 


: 4917, together with: her corroborated. affidavit in. which she’ stated: | oe ae 
_. that she settled upon said lands prior. to survey and built a house _— 


thereon i in the fall of 1909, and. established residence in May, 1910, . : 


and’ soon thereafter was antormed: that. the lands. belonged. to the.’ a 


State of Montana and that. settlers thereon were trespassers; that she 
- Temained upon. the land a- year and. then’ left, oe that. she: i es 
: could not hold the land on account of such information. a oe. 
~ Fhe local officers rejected said. application. and upon appeal batare nets 
the Commissioner applicant filed an uncorroborated: affidavit in’ _ 
_ which she stated that she left the land during the fall of 1910 for. the 


- purpose of seeking employment. and. subsequently. ‘thereto she was 
- informed by. persons who claimed. to: know ‘the facts.that said land 
had been withdrawn for the benefit: ‘of. the State of Montana; that 


. she never intentionally. abandoned the land. a ae 


ae _ Applicant’ contends upon. this appeal. that : as sit is hoan te was a 
bona fide settler at the date of the withdrawal of March 10, £910, such’ ~ 
- withdrawal did not affect the land:in question. and it, did not: become . 


subject to selection by the State of Montana, even though the settler a 


had subsequently abandoned the tract. . ‘The case of St. Paul, Min-. Ss 
neapolis and Manitoba Railway Company v. Donohue: (210 U: (a 
2h) 1s. cited. in. support of. her: contention. Said. decision, ‘however, ae 


a . 1s, not: in point,. as it. presents, no. question: of: abaridonment ‘as. In-the. = oe 
nas. ~ instant case. ~The case. presented. by. applicant. prima. facie. shows ak os 


| ‘abandonment of the land. in the fall.of 1910: At the date. of the => 
: . filing of the State’ selection it affirmatively. appeared. that:the land 
~. was subject’ to such selection. The alleged. settlement tights. of Mrs; 
‘i Buth had been: abandoned : by her. for. a period. of more than. three an 
years. prior: to-such sélection. and same. did. not constitute. a. valid. oe 
adverse. appropriation: at, the date thereof, “In order to have. Mabe s 2 oe ae 
_. tained her claim it,was incumbent ‘upon. her to comply. with, the a home- es 
_ steam law and to. seasonably. assert her rights. . 7 gee eo 
* In view of-the. fact that-no valid adverse ‘abpropriatio’: exited Oe Oe 
at the date “of such selection it. becomes immaterial: that. applicant’ of. 
> may have settled’ upon, said. land and established residence. thereon | 
ae -prior. to such withdrawal, it. being: admitted. that any tights acquired oe 
- Shersby. had 1 dong. § since e been abandoned. ‘Her laches: and) the inter- ke ae 
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hoe vening ee claim of the. State bak ihe allowance of her ‘appliens 


; . reliet. 


, tion. As held by the Commissioner, the fact that: her abandonment. 
of the land. was caused. by. erroneous advice affords. no o ground for 


The dessin appealed from i 1S. affirmed. 


VEATCH, HEIR oF NATTER (on REHEARING), 


+ , Decided ¥ ovember 26, 1918. 
- Conrinacamon—Pnovis0, TO Szorr0N 7, ‘hor oF Manor. 8, 1891. 


“The two-year period ‘fixed by the proviso to section 7. of: the’ act of March 3, “ 
- 1891, which begins to: run. from the date of the issuance. ‘of the “ receiver’s _ 
. -Teceipt upon the final. entry * has no ‘application. to an. original. homestead a 
... entry. which has: never ‘ripened. into. a final entry : through - offer: of. proof, 
:  ~—payment, and.the judicial. determination of the register. that. the ‘require- 

> ments. of: law have been met, of which his certificate is. the ‘formal. ex 


pression, es oats : ee 
| Vocnisana, First Assistant Secretary + 


: - Estella Veatch, heir of ¥F rank Natter, b ae filed amotion’ for hae , 
oe ing of the decision of the. Department, dated December 31,1917, in — 
the above- entitled case, denying reinstatement of the caticéled: home- | 

stead. entry of Frank Natter and holding that. said entry was not. 

; confirmed by the proviso to section 7 of. the act of March 8, 1891» 

' (26 Stat., 1095), because no receiver’s receipt was issued. for the com-. 


. missions which were paid upon submission of final proof. 


“Tt is contended. that payment. itself, and not. the mere issuance of 


- receipt, brings the case:within the purview of the statute, and in sup- - a 
port ‘of this contention the instructions’ of the Department. dated’ - 


es June 4, 1914 sac L. D., » 823), > are ee Tn those instructions the o De : 


Soog partment said: 


. These departmental decisions call ‘attention to’ the fact that time ‘undei ‘the — 


_ statute of limitation. created by the proviso to section’ 7 of the act of March 3; 
1891, runs “from ‘the: date of the issuance of the receiver’s receipt upon final Sante 


‘entry: | ‘There is no doubt that Congress: chose the date. of. the receiver’s’ ‘receipt. 


ia rather than. of the certificate of the register as controlling, for. the reason that : : ‘ 


ie payment by. the claimant’ marks. the end of. compliance by. him. with the re-.. Be an 


<s | quirements of law. It would be. manifestly unjust: to make the right to a patent — 
x ‘dependent upon. the administrative action of. the. register, subjecting it to. such 
~ delays as are: incident. to the conduct of. “public business. and over “which the 


claimant has no. control. Payment, of which the receiver’ S. receipt. is but .evi- 


| : dence,. is, therefore, the: material ‘circumstance. ‘that. starts the. running of the 
ee ee “gtatute, inasmuch as a one ig and. always has. been entitled to a ‘Fecelpt wo 
oie when payment is made. | ‘ | 


The language quoted, as doe this: Se with. eee to. i oe . 


7 a was used, ‘deals with final oie not with original homestead entries 
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: ‘whitch fae never r ripened into’ finial @ entities through proof, payment, 3 
and the judicial determination’ of the register that the requirements 


of law have been met, of which his certificate is. the formal ex- ao 
i "pression. 7 . 7 a 
~~ It is too much io: say ‘hat the mere offering. of final proof by - Hi ae 
 entryman, together with the final ‘commissions or the price of the | 


— land constitutes .a,final entry. As stated, final entry’ presupposes an 


_. adjudication and acceptance by: the register. of the proof submitted, = 
and the final certificate thereupon issued. constitutes a formal Heclara® i 
tion that the claimant is entitled to patent. It can not be contended. 


cs that the proviso to the act of. 1891 relieved the register of his ad- : - 
i ‘judicating power, and final entry is in no case allowed by him until nan 


and unless from the showing submitted. he is. satisfied that. the: Taw. . | - | 


has. been complied with. — | | 
In the case at bar proof was submitted ; in 1908, but. susperided for 


proper cause, and the final fees.and commissions which were ten- . 


dered remained. in. the custody of the receiver, as unearned moneys. a 
Proceedings were instituted against the entry in 1909, resulting in 


> its cancellation on March 12, 1912. On appeal from the Commis- 
~. sioner’s decision, denying peinstatement, ‘discussing the confirmatory 


ae effect, of the statute invoked, the Department sald: 


‘Where, as here, there was no “ receiver’ ‘Ss receipt upon Pie: final oniry,” he: 


| ‘pr oviso above quoted does. not apply, nor does the’ decision of the, Supreme: Court 


of thé United States in 1 the case of: Svan Hoglund, rendered ede 21, 1917, on "floes ee 


| which the heir’ relies. : 
.  -In.the case of Fred B. Gaset et aL. decided May 4, 1915 dit L. D,, 
, 115), the. Department. said. (syllabus) : oe 


... The two-year period fixed by thé proviso to. section 7 of the act of March rl 
1891, begins to run from the date. of the issuance of the “receiver's: receipt 
| upon the final entry ” and the mere offering of final proof by. an entryman is 


~~ not sufficient in ‘and: of itself to bring the enuy within the. pperacen of the 


ne statute. 


~The. iGet os as to. qatar the. date of final Pues or. ‘thet of 


ee ay the receipt therefor, if different, would control in a case involvinga =. - 


final entry, is moot in this proceeding, which involves. an ee 
ee entry. | i 
‘Under the rr prevailing at the fine Natter’ S ae was oe : 


moneys tendered with proofs which were defective, insufficient, or — 


- which -for sufficient reasons were suspended, were. frequently car- 


~ - ried for indefinite periods as unearned fees and unofficial moneys - 


and ~ eventually | either returned to the applicant or. applied and 
receipt issued, as the facts and circumstances warranted. eee ele 


In the opinion of the Department, neither the letter nor the spirit ae 


7 of the law justifies a ruling that the mere payment of: moneys in 


ea _ connection with a final proof which was. never Becenis, and which | ig." 
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| totally inaaccuats to establish: any right’ in a “public toe ‘eta 


is sufficient to start the running.of the statute. Manifestly, i in such — | 


~ ease, there.is nothing upon which the confirmatory po of the | 
~ statute could operate, because there is no. o final anys a 
_ The motion for geen 1s denied. | 





“ADDITIONAL ENTRY—STOCK. RAISING HOMESTEAD ) ACT. 
Instructions. 


“Depart ‘OF THE ‘INTERIOR, 
ne Genera Lanp OFFICE, ee 
Watkin ton. D. C:, December 3, 1918. 


| Ruerster AND Ruczrver, Toucumcart, NEw Muxtoo: | 
In reply to your letter of September 20; 1918, you. are te 
that some part of. every. legal. subdivision in the additional entry 
under the stock-raising act must be within 20 miles of the’ nearest 
point on the boundary of'the original. entry. If it is impossible to 
_ tell. from the map whether the lands come within this limit, the 
| application: should’ be suspended. and the case referred to this office 
with eae for instructions. . , , | 

aoe Chay Avene Oo wiidinvin 

“Approved: : er er re rn 
_ ALEXANDER, le Voamrs ard? | —S 

oo First ‘Assistant Seoreary, 





EDWIN M. BEELER! 1 


‘Decided September i, , 1918, 


™ ~ PorasH—Srcrion 2, Act or OcrosrR. Ze. 1917, 


Under section 2. of. the act of October 2 i917, | a iene. may issue for. deposit : 


of potash in public lands in. Sweetwater County, Wyoming, also’ containing : ; 
coal, on condition that ‘the: coal, be reserved to. the United States, but said | “ 


. section does not contemplate or authorize Ro granting of a Prospecting 
permit. | . a f° 353 a | 


i on Vocmnsana, First Asvistant Secretar ye 


| | Edwin M. Beeler, who on December 24. 1917, filed ; aD aepplicetion! - . 
06502, for a permit: to prospect. for potash upon sections 13, 14, 15 and oe 
94, 'T. 21 N., R. 102 W., 6th P. M., Evanston; Wyoming, iad district, . 


| pursuant me the act. of. ‘October 92,1917 (40 Stat., 297), has. appealed - 


-. from. the decision of the Commissioner of the General Land Office, 7 : 
—. dated April 27, 1918, rej jecting his application. » 7 (coe 
~The tracts: menting are in Sweetwater County, Wyoming. ‘The’ os 7" 


~ odd- nurabered sections have been patented to the railroad ie 


_ 





3 See decision on motion for rehearing, p. 499, | 


fo 
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an The other: tracts were, long. prior to the above application, classified — 
and: appraised as: coal. lands. . The act: of Detober: 2, ‘A917, aay in 


- section 2, ‘provides : ne 


7“ That. the Secretary of the Interior may issue feases anger. the provisions aan 


this act for deposits of. potash In ‘public lands. in ‘Sweetwater County, Wy oming, erige : 


also containing deposits of coal, on condition that. the coal be. reserved to the” ; 


By United States, oP 3s | 7 ef 


The patented: odd- numbered sections are not ae lands. ot nee ; 


“Ghited. States and the act has’no application to them, the railroad - | ee | 
| _ patent containing no reservation of. potassium deposits. Obviously, ue 
the Department has: no jurisdiction. or eran to. grant a ae | 


: covering. this land. : 7 | oes 
—With- respect. to. the | even- aucpeea séctions containing ‘coal, it =. 
. would appear that Congress, by the. particular legislation above — 


quoted, in plain-terms: provided only for the issuance of a. lease. with | | 


a reservation of the coal deposits. The granting of a ‘prospecting per-- 
mit was not contemplated’ or. authorized. Prospecting. upon. these 
‘Jands isnot called for and would. subserve no practical. purpose, for 
the reason that the existence of the potash- bearing 1 igneous | rock upon = 
these lands has been known. for some time. See Bulletin No. 512, 
issued by the Geological Survey in 1912, entitled “ Potassium- Bear- 
-. ing Rocks of the Leucite Hills, Sweetwater County, Wyoming,” 
Section: lz. of the. act, in part, reads as follows: | | | 
‘That. the. ‘deposits’ herein’ ‘referred to, in lands: valuable. for such. qniievalel | 
; shall be subject. to. disposition only in the form and manner provided in this 
act, except as to valid claims.” *. *. = és | 
‘The portion. of the act, applicable to: Suen Coninky re ae. | 
provides for leasing only and not for: the prospecting. or for the pat- 


-. enting of such lands. In this regard, its provisions are very similar = 
to those specifically: applicable’ to. the: Searles Lake. potash-Jands, in 
California, which expressly state that such lands may, be operated ae 


by the Government or may be leased. ar _ 
The decision of. the Commissioner rejecting ie’ application for a 
~~ prospecting permit 1s found t to be correct and is affirmed, Bee ss 





EDWIN M. BEELER (ONE REHEARIN ®. 
P ‘Decided December 6, 1918, 


PorasH—SwaetwATER County, ‘WYoMING. be ee ree 


“No right will be regarded as initiated. by the filing of an ‘application Saider’: 


. the regulations of December 1, 1917, for a permit to prospect for potash-on. 7 . . 
“public lands in Sweetwater County, Wyoming, which by section 2 of the. 


act -of October 2,-1917, are subject only to lease, and relative to” which, 7 
— Ace regulations have 0 application, | | eg | 
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> - Voarusanc, First Assistant Secretary: 


‘This is a’ motion for rehearing filed by Edwin M. poe in, 5 de . 


matter of what. on its face is an application by ‘him. for | a permit to. — 
ey prospect: for potash upon Secs. 18, 14, 15 and 24, T, 21 N., R. 102 W., 
6th P. M., Evanston, Wyoming, Ald district, wherein he Devan: oo 
ment by deccion of Septemiber. 11, 1918 (46 L. D., 498), affirmed the 


. decision of the Commissioner of the General Land Office of April ul 20, ae 
1918, Tejecting said application. 


The application was filed December 24, 1917, Gudee the: provisions _ 


= of the act of October 2, 1917 (40 Stat., "297 ), and’ purports also to | | 
have been. made “ under and‘ by virtue of the rules and regulations 


; issued pursuant to said act by the Secretary . of the Interior, by 
Alexander T. Vogelsang, First Assistant Secretary, dated at Ba 


. | ington, D.-C., December 1,-1917 ” (46 L. D., 245). 


The action of the Departinent complained of was base: on the - 
grounds (1). that the odd- numbered sections, described i in the appli- 
cation having been patented toa railroad company without: reserva- 
tion of -the ‘potash deposits. are not within. the jurisdiction ‘of the ; 
Department, and. (2) that the even- -numbered. séctions descr ibed hav- . 


ing been’ classified and appraised as coal land-are by the express. 


terms .of the provisions of section 2 of the act. of 1917 made subject 
only to lease under the provisions of the: act, on condition that the 
coal be reserved to the United States. — 

--. It is urged in the motion that the’ Department erred intr treating 
the application as one merely for a prospecting permit. It is con- 
tended, in substance, that, viewed in the light’. of the purpose. and 
intent of Congress; under which | ‘rights were by the application 
sought to be initiated, the application ; should be regarded | as one for - 
whatever. rights faa be acquired as to potash in and: upon: all. of 


the lands described, and that in any event the applicant should at .« 
least have been. neconded the first opportunity. to lease the leasable 


a portion of the area or given : a perihig ‘which would reserve his right: > 
to priority of development.” : : VM ee 


The lands in question are situate in ewuctwatae Cérinty, Aas _— 


* and, as before stated, they have been: classified: and appraised as coal — 


lands. Attached to. aa made a. part: of the regulations of December. . 
1, 1917, under which the application purports to have been filed, 18 @i-2 * : 
copy. of the said act of October 2, 1917. . That act authorizes but one . 
‘form: of disposition of potash dance situated i in said county,. aiid | 


| by lease, the second proviso to section 2 2 of the act providing that: 


The Secretary of the Interior may. issue leases under the provisions of this. 


: “ - act for deposits of potash in public lands in. Sweetwater, County, Wyoming, also | 
ar containing deposits of coal, on condition that the coal is. Teserved: we: the. United — 


. States. 


| 461 =? DECISIONS, RELATING TO. THR PUBLIC LANDS. 23 BOT > 


| “The said regulations et solely: ands exclusively to the jsstiancd - 
of permits authorizing the exploration: of public lands for potassium =~ | 


and therefore could. pave had application: only to lands lying: outside 


| | Sweetwater County. . aera 
The act itself did. aot prece be! any. ne em for the Teasing Pa oe 
of potash lands; but provided. merely that all such lands: not. therein 


_ made subject to other forms of disposition. under the act. ‘ ‘may be : 


leased bythe Secretary. of the. Interior, through advertisement, com- | 


-- petitive bidding, or such other methods as he. may by general. regulla- a. 

tions adopt, and in such. areas as he shall fix, not exceeding two thou- as 
ee. 2 sand five. hundred and sixty. acres.” No regulations for the leasing of. 

such. lands were adopted by the: Secretary: until] March 21,.1918: (46 


OG De 820). whiehy was. Tong. after the. appHcaaon: of Beeler was. | 
presented. 


Under all ihe. ence: theron the Depieaeabie is ole - tae 
pee celve any. gr ound. for the. contention that the instrument in. ques- - 


tion can be regarded as anything other than what it purports on its Pees 


_ face to’ be, namely, an. application under the. regulations of December © - 


» 1.1917, ton a permit to ‘prospéct, for potash deposits on the public — 
~Tands descr ibed, which lands, as before stated; were subject only to — 


| Tease pursuant: to regulations which’ at the date of eee of the. a6 
- application had not. ae adopted, - | 


| The decision complained . is accordingly adhered to. and. the . 
is motion for rehearing, denied... : FU pate poe. we 


a > dani MYERS. — 
“Decided December if, 1918. 


Pe Actice—Contast QUALIFICATIONS 0 OF ConTEstANT—APPORITONDDONT OF : Cosrs. a0 * 


One who is a junior applicant, and thus . claims. an ‘interest. in a. tract. of - ro ee 
public: land, is qualified under Rule 1 of Practice to initiate a contest. or 


“protest against a prior suspended. application | which segregates: the: ‘land, ; 
. where: the allegations relate to- matters. not shown. by. the records of the _ 


- Land: Department ; andthe costs. of ‘the hearing thereon should’ be appor- ae 


a tioned | as directed by. the second sentence: of Rule 58. of ‘Practice.. 


3 Voosssane, Fi irst Assistant Secretary? 


This is an appeal by John W. Caddell ae a desisioll of the ne — 
"missioner of the General Land Office dated: J uly 8, 1918, dismissing 7 


ae - his contest. against the application of. Frank GC; Myers, filed J anuary | 
Ee Spee oy 1917, to make entry under the stock-raising homestead. act for lots 


8s 6. ad 4%, NW. + SE. 4 BS Sw. 4 4, Sec.-18; SE. ft SE. 4 - See. Ta: Tots tC 7 
A and’, Sec..23, Jots.1,; 9, and 3, W. 4 NW.4, NE. ENW. ‘7 See. 24, P: 2 ee 


S.; RB. 3 W., M. M., “Felenw. Montana, lead district. 


“Said Caddell on February 5, 1917, filed a similar. applioation fi for : fe i 
: the same eden, and on | March 5, 1917, filed an es ses to cca ee 
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| the ceoheniel of Myers, charging that said applicant v was His owner — tae 

of more than 160 acres of land in the United States at the date of 3 ee 

_ his application and at the date of. the contest affidavit, and hence not- 

_. qualified to make the entry applied for. Notice ‘was: served. March Se 
. 18, 1917, and on April 10, 1917, Myers filed’ answer, denying the © 

ae charges. Testimony. was submitted before a erslenniee omer near — 


. | the. land on May 11; 1917. 


_. When the. first’ witness was called, Myers apiece: to the. ie sm 
a duction of any testimony and Towed! for dismissal of. the contest 
because an application to make entry, and not.an entry, wasinvolved. 
ie The local. officers, in. their decision of ‘November vA 1917, ‘overruled nd 
the motion.to diamniss, and on consideration of the teatiinony reached 

_. the coriclusion. that. Myers was- disqualified. as alleged by Caddell, | 
and recommended that the application in question be rejected. The ~~ 


. decision. appealed from held that the local. officers: should have sus- 


tained the motion to dismiss, and. reversed the decision below Na 


considering the testimony. 


It appears that-on June 19 aad 23; 1908, fies were filed 3 m “the: | 


county recorder’s office two deeds: conveying to. Myers. i; 160. acres of 
land, and on December 8, 1912, there was filed. for recording a pat- 


ent : froin the United. States to: Myers, describing 40 acres.which he — 
had purchased as an isolated tract. With the exception. of 560. - 


acres. which had been: conveyed by Meyers and his wife on May 13, 


1908, to one Dawes, all the remainder of the land. (640 acres) was — 


shown by the county records to: be owned. by Myers. It was devel- 


oped at the hearing that on April 24, 1917, four deeds had been filed 
in the county, recorder’s office, wherein Myers conveyed to his wife © 


- the 640 acres above referred to and other lands. The deeds were 
executed January 2, 1908; June 19, 1908; ‘September ‘30, 1910, and 


December 94, 1912: three alleged a. consideration of $1. and ioe and | 


affection, while: the fourth alleged,. In addition to the > foregoing, 
“together with other good consideration.” : 


“7, Mrs. ‘Myers testified that the four — were. eh eee: to nat a 
oe ~ shortly. after their execution, and that she gave them to one Adkins, 
who was associated with her husband in ‘the conduct: of the: Isdell 


. ‘Mercantile Company at Pony, Montana. ‘Said. Adkins testified that 
he kept the deeds.in a drawer of the safe of said. ‘company, to which 


_. drawer he glone had the key, and. to which Myers did not. oe access, ; 
although he used the safe. | i 
,. It is admitted. that: Myers farmed ths 640 acres, ‘and whtil: this oe eee 
i eceding® were instituted usually referred to the place.as “ my 
ranch.” He deposited. the proceeds from his farming operations— _ 

during the year prior to the hearing they amounted to:between | 
| %, 000 and aks 000—in a bank to his own creas but. Mrs, bs teas was — oe 4 
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ie 38 suthorized to. issue ‘checks ane ie boceuats ‘No contract or agree- oe 
ment. appeared to have been made by the. husband and wifeastothe 


as disposition of the proceeds of the ranch... The husband. each year ~ | ; 
-. prior to contest: listed. the property. for assessment. of taxes, od a a a 


taxes were: assessed. j in his name. 


It appears from. the: records: of ‘the Tend Department that. on’ = 
April 21,.1910, Myers. applied. for the offering of NE. i NE. 4, Sec. 


- 29; T.2: Ss. ‘R..1 W., M. M., as an isolated tract. In answer to Sal | 


tion 1 of che form used i in: making the application— - 


| Are you the owner of land adjoining. the tracts above ‘deseribed? ft 80, ‘de. _ 
scribe the. land. by eeculany VOMTBIaD and range. x 


ee answered: 


oe ‘8.3 SU. 4 See. 0, W. 4 NEL 4, SH. # NEL 4, See. 28, '2 8, RiWs 
ay adjoining said land on. three sides. } 


“The 200 acres ‘mentioned in. the quoted answer were. described. in. 


ny deeds to: “Mrs. Myers, executed Ji anuary 2, 1908, and June 19, 1908, _ 7 


and said deeds were two. of the four filed in 1 the recorder” 5 office on are 
April 4, 191% Ne 2 

Begs Although there. may. have: co a. aaanbl delivery of fie nai toe | 
7 Mrs. Myers, the Department i is convinced that there.must have:been . 


~~ a secret. understanding between husband and wife that the deeds - - : 
. were not to. become operative unless the exigencies of his business. - 


rendered such action expedient, or until-his death, when she could by 


: recording the deeds. relieve the property from the claims of creditors, oe 


.. or escape the payment of inheritance taxes. It was clearly: established _ | 


~ that he never, prior. to contest, treated the property-as owned by his 
wife, but the proceeds were deposited to the credit of his own account 


| ‘ ina bank, and the privilege of the wife to. draw checks against the, te 
account was. revocable at. will, and was, of course, revoked by his 


ae sudden. death on. April 29, 1918. ae 
ee ee In the application for the sale of the isolated. tract above: er To: 
an. ‘to, Myers stated under oath that- he owned 200 acres of land con- 


o tiguous to. the tract. applied for. Tt was. necessary, under the regula- os 
tions, to make some showing of that character, to make it. appear - 


- that he desired. to ‘purchase the tract for his own individual use and | 
~~ actual occupation, and not for speculative purposes. The: 200° acres 
were described in the deeds to his wife. executed in 1908. That he... 

did not in 1910 consider. that he had divested. himself of the owner-— nd 


ie ae ship of the land is evident. To allow him, i in 1917, to adopt a dif- 


_ ferent conclusion, so as to. qualify him to make a “homestead eatry, ; oo 
a not believed “yarsanted: a . 


The proviso: to section 2 of the: ae -raising: homestead: act. (39 


oe Stat; 862), under which the. application In question was. filed, pro- | . 


: r vides. that. an application t to 9 make entry for a tract of undesignated a veers 
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= land, filed by a person qualified te take entry, shail: a ae oe 


by a petition for designation, segregate the land ‘Soon other disposi-. 
tion to await action on the petition, and that if the land applied for 


shall be designated as are ed ae pe ‘application shall’ be a 
allowed: | 
~* Rule of Practios 1 permits the initiation Ge contests | . Sone a 
: “party to any entry, filing, or other claim under laws of. Congress _ re- 
_ lating to the public lands, because of priority. of claim, or for any 


= sufficient cause affecting the legality or. validity of the a noe a. 
co shown by the records of the Land Department.” — 


_|. That the application of Myers was a “filing” ” or « asian 2 within m 
the meaning of said Rule 1 is too evident to warrant discussion. ‘The 


charges made by Caddell related to matters not shown by the records | 
of the Land Department, and being made by a party 1n interest, it © 
| follows that the contest was properly entertained. One who isa 


7 junior applicant, and thus. claims an interest in a tract of land, is at 
liberty to initiate proceedings, by contest or protest, against a prior | 


3 suspended. application which segregates the land, and the costs of © 


the hearing. should be BpL ene as directed by the second sentence 


Sof Rule of Practice 53. 


_ For the reasons aforesaid the. decision appealed from i is ‘reversed | 
| and the Ses of bas bal rejected. va | : 


ET 


ae | REGULATIONS GOVERNING APPLICATIONS FOR RESURVEYS | 3 : 
= ‘UNDER 1 THE ACT OF SEPTEMBER 21, 1918. ne 


| [Cmoura No. 29. 1 


Department OF THE a Lyrirror, e 
- Generan Lanp- OFFICE, — 
“Washington, D. C., December 20, 1918. 


; “The. act of Congress. approved September 21, 1918 (40. Stat., in a 
965); provides” authority for the resurvey by the Government of i 


- townships heretofore held. to be ineligible for resur vey under exist-- 
7 ing. departmental regulations by. reason ot disposals in excess sof 50 os 
per cent of the total area thereof, : ; 
Briefly, the act provides that upon He application of ee owners _ 


_ of.three-fourths of. the privately- owned. lands?+ in any. township. pre. 
2 “viously surveyed; . or upon the application. of a court of competent a. 
jurisdiction, accompanied by a deposit of funds sufficient. to. cover oe 





. 1¥or the. purpose of the administration of this act, lands: embraced in school sections, : _ a: 
, ‘in approved. State. and railroad selections, and in entries upon. which final. certificate -« or.) 
Maa y. DADE has daplied are. regarded as alienated lands, : 


ou “the estimated cost, cadluaive of the necessary office siorks of the re- 
survey. of. ail ‘of. ihe: privately-owned lands in such. township, the 
- Commissioner of the General Land Office shall be authorized, in his - 
| _. discretion, subject. to. the supervisory: authority. of the Secretary of. 
_. the Interior, to cause to be made a. resurvey. of the township 3 in ques- | 
tion in. accordance with the laws and regulations governing surveys 
_ and resurveys of the. ‘public lands; the cost of the resurvey of the. 
residue. of the public: lands in such township: to be paid by the Gov- ; 

~ -ernment from: the current annual appr ‘opriation for the survey: and 
ce ‘resurvey of the public lands i in addition to. the portion thereof. made — 
available for. resurveys and retracements by the provisions of the act 
= of March 3, 1909 (35 Stat., , 845), as amended by joint. resolution of.- 
- June 25, 1910 (36. Stat., 884). ‘The total cost: of the: resurvey. of the — 
: township i 1S thus divided: between the Government and the petitioners © 


in proportion to the extent of their respective holdings. : 
It is further provided that any portion of such deposit in excess of. 
the actual cost of the field and office work incident to such. resurvey 


~ of privately- owned. lands shall be repaid pro rata to. the applicants 
for resurvey or to their legal representatives. 


Attention is directed to the fact: that ‘the Tegislation conteindd 


-in this act: is supplemental. to, and: is in no sense a. ‘repeal. or. a 


modification of, similar legislation heretofore enacted, and, conse-, 
quently, applications for resurvey under the. provisions of ie act 
of March 8, 1909, will, when submitted in accordance with the 


regulations (Circular No. 520) of vanuary 18, 1917, i L. ‘D. » 608); | 7 


be received and acted upon as usual.” a 
_ Applications for Tesurvey | based. upon. the provisions of ihe eet a 
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| September 21, 1918, should, when perfected. under the following re- 
- quirements, be submitted to the United States surveyor general. for. 
the district. in which the. lands are situated, ‘or in case the United ~ 
States surveyor general’s office for. that. district. has been abolished, 
the petition may be transmitted to the Commissioner of the Gerieral.- 
Land Office at. ‘Washington, D.C. An exception. to the foregoing. 
-. rule occurs in the ‘case of the State of Nebraska, where. applications 
should. be filed with the. Assistant. Supervisor’ of Surveys at, Neligh,. 
Nebr. Prior. to filing formal application, however, the interested. 
| parties should obtain. ‘from the proper officer, as npove designated, 
_. -an'estimate of the cost of the proposed resurvey. (See sec. 4.) | 
~~. In general, all. preliminary correspondence and . all: requests - foi | 
- itormation as to status and’ progress ‘should ‘be addressed: to the - 
proper surveyor general, »and such inquiries should not be referred | 
: to the Commissioner of the General Land Office unless the district - 
- ig one in which the. office of the United States: surveyor general or 

~ em its. S equivalent, 3 is no 0 longer maintained. 7 ai 
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The eeinnee: are as follows:. te | _ 
- Sxecrion 1, The applicants for resuryey are eed to prctac) their 
petition by the statement that the extent of. privately owned lands 


within the township is in excéss of 50 per cent of the’ total. area 


i _thereof, If necessary, information in this connection’ may be. ob- - 


a = tained by the petitioners. from. the register. and receiver “OF the dis- a 
os _ trict land office having. local. jurisdiction.: A ee se 


- Failure to comply with the: foregoing condition, or ‘material aoe 
in.the showing made,. will not only’result in delaying action: upon the - 
- petition, but may require its rej jection if it is found that the township | 
is not poles subject to Feeney: under the terms of the sppvermns: es 
. act. | , 
- Sec. 2, ‘The piscine nee resurvey of any eanahie are re- | 


Pee re to. present satisfactory prima facie evidence of the necessity 


for such action.- In. general, jt must-be shown that the evidences 


-. -of the original sur vey are so’ widely. obliterated: or that: the prevail- 


ing survey . conditions. are so grossly defective as. to. preclude the 


satisfactory identification. of the subdivisions of the subsisting sur-) 


vey, or that the evidences of.the original survey are in such an ad- 
vanced state of deterioration that action looking to their ‘preserva- 
.tion-and perpetuation is expedient, as in the: public inter est. 

Src. 3. The owners of three- fourths of the privately owned lands | 


within the township. are required to join-in the application, and all 


petitioners in whom ownership is vested,. either individwals, the 
‘State, or corporations such as railr oad | companies whose interests are . 
involved, are further: required to. supply, following their-respective 


| signatures, an accurate description by legal subdivision, ‘section, ~— 
- tewnship and range,.of the lands to which title is claimed. More- 


_over,. it must. appear that notice of the proposed resurvey has been 


= served upon. all owners who have for any reason failed. to join in the. 


petition, and in addition, it is highly desirable that all-record en- 


: . | ‘trymen who, under the terms of the act, are not. required. to become 
parties to the petition, be similarly informed: to the end that their | 


‘objections, if any, may be heard: and subsequent, protests based upon i 
the plea of ignorance may, in ‘so far as: possible, .be avoided. - 
‘Sec. 4 The deposit. required of the petitioners: by. law. must ace 


| 7 i company the application. and: must. be made in the amount, at the 
_ place and in the manner prescribed by the instructions which will | 


eee accompany the éstimate. previously secured from the ee gen- : s ; 


=, eral or other appropriate officer. _ , 
Upon receipt by the proper: district officer of an: pplication con- ; 


ae forming to the foregoing requirements, he will, after due considera- al 


es tion, transmit the same to the General Land Office with: such recom-- ~ 
, - mendations as he mney: deem appropriate. In general, a preliminary a 
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ase field e examination a tie authorized Be the Gsiiiandnces in order: to _ 


-verify the correctness of the allegations upon which the resurvey 7 


| : petition rests and for the further purpose of determining the tech- ; Ses 
es nical procedure which should properly be: adopted: under the exist- | 


- ing field. conditions, and the probable effect thereof upon the rights To 


- ~ involved, unless the showing made by the petitioners, when con- i: is 
a ae sidered. in connection with the information made’ available by the = as ee 
-. records of this office, is such as to indicate that field. examination os 


“ may properly be waived. Inasmuch, however, as the purpose of. 


such investigations. Is largely adinihists ative, the: expense thereof, i oie - ‘ 
‘when authorized, will. be. defrayed from the current annual appro- 


_.-priation for surveying. the public lands, and no portion. thereof. will 
; scharged.s ee the dial made y the applicants. ee" 


— ‘GENERAL. eu ? 


“The cost of resurvey. procedure i is as a ‘rule considerably i in. “excess. aan 
| of that incident to the. execution of or ‘iginal surveys, and may range 


between rather wide limits. Where the obliteration is not excessive — 
and the evidences of the original survey are harmoniously related, 
extensive verifying retracements will be unnecessary and. ordinary ‘, 
* dependent methods of resurvey can usually be applied. In such cases, _ 
the expense involved will pr obably not exceed $1,200 per township. If, 
however, the obliteration is general or total, many miles of prelimi. 


| nary. retracement may be required i in order. to obtain technical con-. ~ 


trol, and where, by. reason of errors in the original survey, the exist- - 


ing. evidences thereof are discordant and conflicting locations have — 
resulted, the pr ocedure required may, in the case of densely entered oe 


townships, involve an expense of $3,000 or more per. township. 


-. The applicants for resurvey _ should understand, therefore, that oe 
| although the. estimate supplied by the. surveyor. general. will be as ao | 
nearly correct. as the available information will permit, its. accuracy: . ie 
Can not: ‘be guaranteed, and, consequently, all such estimates are sub- 
ject to revision, if: necessary, as the work proceeds and the:field con- peas 


_ ditions are more fully developed. Any deposit in excess of actual aes 
-~ cost. will be returned to the applicants. as provided by law, but ie ae 


z cases - where the: cost exceeds the deposit made in. accordance with 
- the estimate, an. additional lua will: be. pmeaired, Spe which, - 


os operations will be suspended. - 


In the application of the terms of thie: det it 1s not intended ner 


=~ _ there. shall be: undertaken | any work involving the. mere. reestablish- 7 a. _ 


ment. of lost or obliterated: or misplaced: corners mn a limited. area of . 


. 7 a -township—such work being within the province. of the local sure. . 7 
- --veyor—and. the authority. of the surveyor general’s ‘office; will be... 


restricted: to the giving of advice in. accordance with the circular for — - - 
_ the restoration of Jost or _ obliterated corners. Employees of the 
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3 Goverinent: are. prohibited from participating in ‘the resurvey of a 
- township or the reestablishment of lost corners or in the subdivision 
of sections for private parties, even if the expense is borne by the . _ 
county or State authorities or by individuals, except as such action-is 
ze specifically authorized by the Commissioner. of the General. Land ores 


Office j in accordance with the provisions of the‘existing statutes. 


Attention is directed to the fact that whereas the: ‘expressed, pur- - 


» pose of the resurveys. authorized by the act of March 8, 1909, ‘supra, 
is primarily “to. properly mark the boundaries of the public lands 


-Temaining undisposed of,” the evident. intent of the legislation now 


_ enacted is to reestablish fe boundaries of. those lands title to: which: 
has ‘passed. from the United States. The technical process and the. 
results attained are substantially identical under either act, but the ° 
_ administrative procedure and the regulations necessary to safeguard 
the interests of the Government and those of the petitioners are dis- 
_ similar, and, consequently, it is important. that the foregoing dis- 
tinction. aheunl be clearly recognized by the applicants for-resurvey 
to the end that the. petition may -be based upon the legislation under 
which the ie is kobe ble: — ar . 

. Chay TALLMAN; 
_ Commissioner, 
- | Approved: : 7 | 

rs © ALEXANDER T. Vosetsana, ! 

e | First Assistant Seoretary. 


a 


AN ACT Authoreine ‘the resurvey or. ‘cetraeamGat of. lands: eee returned as sur: 7 
x veyed. public lands of the United States under certain concen 


—s Re is “enacted by the Senate’ and House: of Repreneniniver. of the ‘United 

“States of America in Congress assembled, That. ‘upon the application of. the. . 
: owners of three-fourths of the privately owned. lands in any township. covered 
by public-land surveys, more. than fifty per centum of the area of: which’ town- 


oh ships. is. privately: owned, . accompanied by a ‘deposit with ‘the United States : 


surveyor general for the proper. State, | ‘or if there be no. surveyor. general. of. 
‘such State, then with the Commissioner of the General Land Office, of. the pro-_ 
| portionate estimated cost, inclusive of the necessary [office] work, of: the re- 
“4 survey- or retracement of all the privately owned lands in ‘said. ‘township, the . 
| Commissioner of the General Land Office, subject. to ‘the supervisory authority = 
of the Secretary of. the. Interior, shall. be authorized in his discretion ‘to cause - 
_ to be made a resurvey or retracement of the: lines of ‘said township and to 
~ get. permanent corners and monuments. in. accordance with the laws and: regula- 
: tions governing surveys and. resurveys of ‘public lands ; that the sum so de- 


. E posited shall be held’ ‘by the surveyor general or commissioner when. ex officio 


surveyor general and may be expended | in payment of the cost. of such survey, in- - : 
cluding field and office work, and any excess: over the cost of. such survey and © 


: ae the. expenses incident thereto shall be repaid. pro. rata to the persons making . 


7 gaid deposits or their legal representatives ; that. the proportionate cost of the ~ ; 


a field and office work for. the resurvey or retracement of any public-lands in 
such | township shall be to from the current. appropriation for the sur vey and , 7 ee 
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; “resurvey of public lands, in sadition: to the eutton of: eich appropriation other- 7 aheg 
. wise. allowed by. law for resurveys. and: retracements ;. that. similar resurveys Lo a7 
“and, retracements may be made on the application, accompanied by the requi- > 


site deposit, of. any court of competent. jurisdiction, the. returns of such resur- 
vey-or retracement: to be submitted to the court; that. the Secretary. of: the 
Interior: is authorized to. make all necessary, rules and regulations to carr es this a: 
- Act into full force and. effect. | , < 

“Approved, eepener 21, 1918, (40 Stat, 965.) 





; THE THREE- YEAR HOMESTEAD LAW—CIRCULAR 278, APPROVED. a 


_ NOVEMBER 1, 1913, AMENDED. 
“Ivsraverions. 


| Dursnrscent OF THE. InveRt0,, - = un 
 Guneran Lanp.Orrice, 2 - 
tie 3 2, ile ite ah C., » Dees. ae 1918. 
oes Recrsrers AND ‘Rucervens; 
Uniren Statss Lan. Oneeea: =a | oat a4 
The second section of payagraph. 5 relating to reduction of éultiva- aa 
a tion. of homestead. entries. made under the act of June 5, 1912 (87 Stat., | 
- 123), as set forth in Circular No. 278, dated November 1, 1913 5 (42 
. L.D., 511, 514), i is. amended to read as ‘follows : 
~. No reduction 3 in area of cultivation will be sailed 6 on acc aint of 


. expense in removing the standing timber from the land. Iflandsare - 
~ go. heavily timbered that the-entryman cannot reasonably clear and. 


cultivate the area prescribed by the statute, such entries will be con- _ 
sidered speculative and not made in good faith for ‘the purpose of 
obtaining a home. ‘The foregoing applies to lands containing valu- 


" ‘able or merchantable timber. and will. not preclude the reduction of a 
area of cultivation on proper showing in.cases where the presence of 


; ‘stumps, brush, lodge-pole pine or other valueless or non-merchantable — 
timber prevents. the. eee and cultivation of the Prescribed area. 


ae Deluna | 
Cur TAaLLMan, | 
m ommissioner. 
+ Approved: RS eS 
ALEXANDER T. ‘Vounraan, ae 
First As sistant aaa de 





"CHARLES MAKELA, 
| 7 : | Decided December 27, 1918. 
-Smock-Rarsing Hommsreap—Quarirrcarton—Anea, 


One qualified to make entry under other homestead: laws. for. approximately 
40 acres" is: qualified to make an original entry: under the provisions of. 
section 1 of the stock- -raising homestéad act of December 29, 1916, for such. 


an area of land designated thereunder as when. added ‘to the: area of ‘the | | 


> prior perfected entry or entries will not. exceed 640. acres, even pinouen the’ 
ore: latter area be not eco | | 
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<< Srocx- RaIsine Honestsap—AMENDMENT.. 


| if the area embraced in’ an unperfected entry ‘under the. provisions of the ke 

enlarged homestead act be: designted as “ stocek- -raising land,” such. entry fe", 
may upon application be changed to- an original entry. under section - 1 of | 
‘the stock-raising homestead act of December 29, 1916, and amended to em- 
brace such an area ‘of contiguous designated land as” when added to ‘the . 

former; and also prior perfected entry af there be any, will not exceed WO 


approximately 640 acres, 


7 VoaEnsana, fa arst Assistant Secretary: 


- + This-is an appeal by Charles Makela 4 erena a ren of tis Com- a 
- missioner of the General Land Office, dated. April 18, 1918, rejecting 

his application, filed J anuary 8, 1917, to.make ag under dhe: act of 

December 29, 1916 (89 Stat., 862), for W. 4-NE. 31,,NE.4 NE. 4, — 


NW. 4 SE: f and-N. } SW. 4, Sec. 25, T.17N, RB. 35, B. HM, 
Jot 1, and NE. } NW. 4, Sec. 30, T. 17 N, Ro 4B, B. H. M, 
; (319. 75 acres), Bellefourche, South Dakota, land district. 


It appears that on October 6, 1897, ay Makela made homesteid | | 
~. entry at the Rapid Maly, South. ‘Dakota, land office for W. 4 SW. 4, - 
Sec. 5, and E. 4 SE. 4, Sec. 6, T. 7 N., ‘R. 4 E. ,B. H. M. (160 acres), 


under which final peta issued J anuary 22, 1903, followed by 


patent. The land last described: being designated as "oF the character — 


contemplated by the act of February 19, 1909 (35 Stat., 689), said 
Makela on October 18, 1916, made an. additiorial entry under section 


-. Tof said act for NW. 4 sae 25, T.17 N., ‘R.3 E., BH. M. | 
The decision appeal, fon held that - the land: applied for i is not - 


so twenty miles of the tract. originally entered, ats. allowance was 
hot provided for. by the stock- -raising act. ae : 


- Consideration of the appeal makes it apparent that’ some ‘misun-. 
a disestinding exists as to what persons may make entries under the_ 


: stock- -raising homestead law. Section’ 1 of the act provides: 


That from and after the passage of this act: it shall be lawful for any person i 


| ‘qualified. to make entry under the homestead laws of the United States to make 


a stock-raising homestead entry for not exceeding 640 acres: of unappropriated 
y unreserved public land in reasonably. compact form : _ Provided, however, That. 7 
the land so entered shall’ theretofore have been designated ‘by. the Secretary of - 


the Interior as “ stock-raising lands.” - | 


es The principal laws i in force prior to: the enaotale of ha sacs | - 
“t raising. law under which homestead. entries could be made were sec- 
tion 2289, Revised Statutes; section 6 of the act of March 2, 1889 (25 


| = Stat., 854) 5 : section 2 of the act of April 28, 1904 (83 Stat., 527); 


the so-called Kinkaid Act (33 Stat., 547); ion 2 of the. act of | 
June 5, 1900 (31: Stat.; 267) ; section: 2 of the act of May 22, 1902 © 
(32 Stat., 208) ; the enlarged homestead acts of February. 19,1909 (35° 
— Btat., 639), and June 17, 1910 Stat. 1881), and the act of June 11, an 


- 1906 (34 Stat,, 233). 


- Ce ae ce he SS 
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| ‘In ‘ae in@ecuctions of Ja anuary ‘of, 1917 (45 Li D., , 625), alieving . ; a . 
that: Congress acted with full imowledge. of the various homestead — State 


laws then in force when it used the language “ any person. qualified . _ 


—! to make entry under the homestead laws of the United States,” pe om 


: o ‘graph 4b, under y Qualifications for entr'ymen,” ao stated : 


In other words, a person who was qualified to. make an: original, or an. 1 addi- ce 


. tional homstead entry- under other laws’ for-as much as. approximately 40 acres: 


can enter hereunder such an amount of land as will, with the area theretofore 

entered under the: homestead laws, not. exceed. 640. acres, but. the: total: of all. | 
entries under . the -agricultur: al. public-land laws (i. @,, ‘timber and ‘stone, “desert , 2 

. land, preemption, and homestead) must: not exceed | 800 acres, 7 


 It.follows that a person. who has made and. perfected a. nee: 7 


entry for 160 acres-in a State not affected by the enlarged. homestead 
acts has exhausted his right to make further’ entry under any of the 


: homestead laws; but if such entry embraced ‘less than 160 acres, leav- con 
ing him qualified to make an additional entry for. approximately 40, 


acres under section 6 of the act: of March 2, 1889, supra, he can exer- 


cise that right by making an entry. under. the stock- -raising- law for - 


not to exceed 520 acres; ond if a person has entered 280 acres under = 
either of the. enlarged homestead acts, and is. ‘qualified. to make an 
_ additional entry under one of those acts for 40 acres, he is qualified — 


to make an entry under the stock- -raising. Jaw for 360-acres. Such ° 


entries; being made under section 1 of the act, would be original. - 
stock-raising entries, and. i in no. sense: additional entries within the - 


meaning of the various provisions of the law. If it is ‘kept in mind. © 


that the first entry under the stock- -raising act is not an additional 
entry under that: law, no matter how many prior. entries under. other ae 
homestead laws have been made, the provisions. as to making addi- e. 
tional entries will be:more readily. understood. _ vo aes © ge a 
In the opinion of the Department, it. was not the intention of Con- 7 


| gress” to limit the making of: original entries under the act to land— . : ; 
within 20 miles of former perfected. entries under other laws. But bo 
- does limit the making of entries to land within 20 miles of the land 


i embraced in: former unperfected homestead entries under this. or non 


other laws, | and to perfected entries under this law... ‘The reason for. - 


7 the latter limitation was doubtless based on the fact that it would: oe 
not be practicable for a stock raiser to operate two ‘stock. ranches | 


"separated by a greater distance. than 20. miles; and the. preceding | cas 
__ limitation was necessary because of the fact that’ entries for land 


i ~ incontiguous to prior entries can not be perfected without residence: Sas 


on the: land, and credit. for constructive ° residence is not allowed : a ea 
unless the entry on which residence is maintained i is within 20 miles 
_. of the former entry. It was not until the first. proviso. to'section 3 >. 
an of oe act. was 3 amended by the act of October 25; 1918 eae No. 
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| : 999). that it was: allowable to. ‘miata an éntry under the’ law. = one- 


holding an unperfected entry under other laws. unless he had :-com-. - | 


pleted the period of residence - required: on such former entry or. 
+» would have completed it: within, six months. The amendment re- | 
-. ferred to allows. residence to be maintained. on the land embraced i in 
the prior. entry, provided it is. designated. aS stock-raising: lands, 
whether or not such prior entry has been perfected, but if perfected - 
‘it must appear that. entryman still owns that sporty on which. he 
+. resides—not necessarily the entire area of the entry. © .° 
| While it is necessary that the land embraced in a prior entry. must | 
be designated as stock-raising la nd if an entryman desires to continue ~ 
_ to reside thereon while perfectin ga stock-raising homestead for. land. 
-incontiguous to the former entry but. within twenty miles thereof, or | 


if such entry is ‘made ‘under sections 4, 5, or 6 of the act, it is not 


necessary that the land embraced in a perfected entry inane under — 


other laws shall be designated as stock- ‘raising land,. -bécause the 
- right to make a stock-r raising entry by one who: has Ent partially 

exhausted his homestead: right under other. laws i 1s not on ee on 
~ such designation, as hereinabove stated. ert % 


When Makela perfected his first entr y for 160 acres ve ee 
his homestead right under all the laws then in force. Upon the _ 
designation of that tract as of the character contemplated by the en-. 
jarged homestead’ act, he became; qualified to make an entry there- | 


“under for. 160° ‘acres. “When, on October 18, 1916, he made such an 


entry, . he. again exhausted his homestead. right, but. the. entry being : 
-unperfected, and it being alleged, that. the land now applied for-and | 


~ that embraced in the unperfected entry is of the character contem- 
plated by.the stock-raising homestead act, it is considered. proper to 


-‘tréat the pending application as being for the.change.in ‘character | 
_- of the entry to one under the stock- -raising act. and for its amendment : 
to embrace the 319.75: acres additional described. If the entire tract - 

“is designated under the stock-raising act, the amended entry would 7 

become ‘an original entry under the law—not an additional entry See 


within the meaning of the act—and can be perfected only as pro- — | 


vided: by the last proviso ‘to, section 3.. The allowance. ther eof would 
~ not be contingent on the designation ‘under the stock-raising act of 
the tract embraced in the perfected entry, for the reason that, elimi- 


5 nating the unperfected entry which he seeks to enlarge, he will - 


ae ; become qualified, upon the designation of the land, to make an ante y. 


~ under: the stock-raising act for 480 acres. — 


ge & OF For the reasons aforesaid, the decision ue from i is. Yeversed, 7 
a and the application remanded for further. consideration, Sots 
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te METHODS OF KEEPING RECORDS AND. ACCOUNTS RELATING. To ue ; 
‘THE PUBLIC LANDS. : 


_[Chreular No. 616! 
RETURNS. a 78 


| Guerat Insraverions, 


“4. The following instructions will take effect, on: and after Ja an- a ; 


| “uary. 1, 1919.: | a, 
: 2. All orders, civcalars, dnd: instructions | in conflict herewith, are oo 
hereby. canceled and’ revoked. . : pe r 


"SERIAL NUMBERS. 


“8. re ce one sertes. —Fach. offide: will nae Bae one. series oe ee 


numbers, and all kinds of applications, entries, selections, locations, - 


etc., for the use, segregation, purchase, or disposition of a part of the as, 


oa, public domain, ‘will be numbered with this one:series, ‘such numbers. _ 


to be preceded by 0. The “0%, 1s. used. to prevent. conflict | with any, - 


ate number of the various series‘in use prior to July 1,1908. . > oes 
4, When to be used —Each declaration, application, o or tober ini | 
tial paper required in any entry, sale of land, selection, location, etc, | 


. will-be numbered. AT THE TIME AND IN THE ORDER in. which it is pre--" ao 


“¢ sented. or received at the district. Jand . office, without regard to.” 


i ~ whether it 1s. subsequently is or erg jected, as s required by oreu at ae _ 


‘ of dune 10, 1908. 


5. Merely for identification The giving. of a serial See to. an = ane 
: application, entry,. selection, location, etc., does not mean that same. 


-. is allowed or approved, or will be allowed or approved. ‘It is merely — | 


_ an identification number of the ca as it were by: which it will al- | 
| ways in the future be identified. is | | = ° 
» Ge ractional serial numbers are sae to be used. fae, 
7. Add. subsequent papers bear same number, ~ “After the al Pe 


a declaration, application, or. other — paper required i in any entry, sale 


<a : of land, selection, location, etc., is once numbered, all. subsequent. 


papers | filed or issued in. connection therewith must ‘bear the pene : 
| nuinber as is given the. initial paper. | | 


8. Where no money is tendered. —Applications, declarations, ete., pe 

_ which are not accompanied by the proper remittances in form or in _ 
amount required by law or regulations to be tendered at the same | 

. time they are filed. will be assigned current serial. numbers,» Your o-oo) 
a should note such applications, etc., on the . Serial Number Register,” ent G., 


. 7 4 + Approved Aug.. 2s 1918, see. out, = Aste e 
. 4587" —11—vot. 46- “83 
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E Satie fateried to. Where no money is i ondeted: ‘the ppbeation: = 


. ete., will be rejected: On such rejection, the applicant, of course, has 
- the right of appeal within 30 days, under the “Rules of Practice,” 


merely against rejection of the application, however, for the reason. — 


_ that no money was received therewith, unless, of course, there are — 


: “ additional causes for rejection at the time the application is received a 


: by you. You will not in such cases, pending the receipt of the’ 


"Sage money, segregate. the land, as. the Jaw and regulations are specific 
in that the- money must be tendered with the application, and if it: 7 
. 1s not transmitted the applicant acquires no rights under the appli- ox 
- . *éation until the money is tendered. If: the applicant should trans-.- 
*. mit the money, and the land has not in the meantime been segregated, oh 
-the application should” retain the same serial number as was given - - 
it at the time of filing, and action thereon may be taken in accordance 
with the regulations. A new application need not: be filed, but it © - 


rej jected. 


~ must be plainly noted in the upper left- hand eorner of the applica- ; 
tion that it was ‘received without the money, and. that the money was _ 
= subsequently tendered. The exact time and date of: the tender of the 
money should also be noted on the application. In the remarks column 
of the general “ Schedule of Serial Numbers,” required under para- - 
_ graph 40, opposite report. oa the serial ‘number’ ‘of the application, 
you must note “ No money.” However, if the : money is tendered 
before the returns for the month in eee the application is filed 
are transmitted, the. notation “ No money’ eo need not be made on the. 
. general schedule, but the number of the receipt which issued for. 


the money: will be noted in the receipt number. column of said - 


schedule.. ‘Where any form of remittance other than those specified 
in paragraph 72 hereof is tendered or where an insufficient amount 
is tendered in any form, you will merely suspend the application, 7 


.. ete, and. allow the party. 30 days in which to tender the required a 


- amounk. You will not issue receipts’ for remittances. tendered’ in 
- any form: other than those mentioned in paragraph 72 hereof. 


9, 8. DL. So and application take same. number —Where a soldier’s: . 
’ declaratory statement has been filed; a homestead application. by: the >. 
same applicant, or his widow or heirs, for the same land or any part 


thereof, must take the same serial number as given to the declaratory. 


es statement, without regard | to whether it i is Fiat, allowed or 


ADVERSE MINERAL cLaIMs. 


10. Numbering anu ate: on general isa ee adverse min- -: 


= eral claim must. be. given current number when filed, and not the © 
game serial number as assigned to the mineral application involved. _ 


. On the general Schedule of Serial Numbers, opposite report, of the | 


oc: separate number assigned to an’ adverse claim, always note in the re- i 


| 64 ae "DECISIONS. RELATING TO THE PUBLIC LANDS. 


| ~ marks eet Adv. ‘to. (giving serial number of the cinotal appli- ogee 

-cation involved).” Such | notation must’ also appear, - under - the 

, separate number. involved, on each paper pertaining to. an adverse 7 

claim. If the mineral application involved is filed during the same Se 
month as the adverse claim, note “See Adv.. (giving serial number). a 


> ih’ the remarks colin, pPporie ae of the. serial number. of the - ee 


4 . mineral 5 coer 


_MIN ERAL | APPLICATION s. 


* 11. Congral Land 1 Office to Be. notified —eamedtately upon n filing = 


~~ and acting. upon a mineral application, you will notify, the General - “ 


Land Office on Form 4024b, and. immediately upon the filing of an - : 
adverse claim. against | a. “mineral application, yen, will notify the oe: 


General Land Office on F orm 4-024a. | | 
12. To be forwarded with, monthly returns — Mineral applications 
against which no adverse claims are filed: within the statutory period © 


of publication will be forwarded. to the General Land Office with - 


your monthly returns for the month +i in which such publication ended. 
13. Must be held certain ‘period. —Mineral’ applications against 


_. which adverse claims are filed. within the statutory period will be: 


held until the expiration of the period of publication, and. for 30. 

days after the last. adverse claim i is filed,.and. then: forwarded to the © 

' General Land. Office, together with the adverse ag with, your 
ae monthly. returns thereafter. | poe eS | 


: _ ASSIGNMENTS, 


_ “44, Ho ow ) to number’ ye note on ou schediare, _1¢ alt the land | 
td embraced In a desert-land or a reclamation homestead. entry is as-. 


signed, the serial number of the entry - will, not be changed. [fea 7 
part. ee the land is assigned, the first paper filed in connection with 7 
- the partial assignment. will be given current number... ‘After a ‘par- Gon 
tial assignment,. if the remainder of the or iginal entry. is assigned, 
. the first paper’ filed in connection with the. assignment of the re- 


ae mainder of the original entry. will take the same number: as given. ae 


- to the original entry, and not a separate number, because such as- _ arts 


on -signment would be a total. assignment. of all the Jand that. ‘remained. 2 | a | 
in the original entry. — When reporting” on the general schedule. aa 


serial numbers the separate number given toa ‘partial assignment. of: a ie 
a desert-land or reclamation homestead. entry, always note in the re-_ 


Pen. 7 marks column “Par. assmnt. (giving serial number of the. original oe 


~-entry).” Such notation must also appear, under the separate serial = 7 


; - -pumber involved, on. all application and ty Papers, pertaining: to 
8 ‘partial assignment, oe 
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ISOLATED TRACTS. 


18, H ow to number applications and Giles ete. ee epotieation a. 
: for: ‘sale of isolated tract is, of course, to be given current serial 


number . when ‘filed. Should the ‘land involved, or part. thereof, be. 


| _ purchased. by. the original applicant, the final papers which issue in | a 


connection therewith should take the same number. as the. original _ 


og application. Should the land, or part. thereof, be. purchased bya... 
bidder other than the applicant, the final papers which issue tohim 


should be given current serial number, and not the: ‘same number as 


the original application, but there should be noted on each certificate aa | 
ee which issues under the original application to any other ‘person than. 
the original | applicant, in the upper right- -hand. corner, under the _ 


separate serial number assigned to such. final papers, “ Sold under | | 


- (giving. serlal number of the. original application). ” This reference. ae 


must also be shown in the remarks column of the general Schedule of | 
Serial Numbers, opposite report of the separate number. assigned: to _ 


~ such final papers, in the remarks. column of the classified “ Schedule — 


of Final Certificates Issued, “ required under paragraph 44, and. 
upon the. receipt. which issues to such purchaser. — | 
16. Numbering additional and second. entries Applications. to 


: _ make additional and second homestead entries must be given current 


numbers, and not the same serial numbers ‘aiven, ‘to the applications | 
for the basis entries. a se a 8 , | 


" SOLDIERS’ ADDITIONAL ‘HOMESTEAD APPLICATIONS. a 


at Nunibering ye “ion to: de ae, Where. an application: to 


is locate soldiers’ additional rights under ‘sections 2306 and 2307, Re- ‘ 


- yised Statutes, is held for rejection by the General Land Office, and: 


- the applicant. accepts the holding and files a substitute soldier’s addi- . 


‘tional right, such substitute right should be accompanied. bya formal. a 


application (Form: 4 -008a,) ‘duly. executed. As the substitution _ 
. . . amounts toa waiver of all rights under the rejected application, the 
i substituted right should be. given . anew serial number.. Publication. .~ 
~. and posting must be made as required by. the. circular. of ‘February. 2 
91, 1908-(86 L. D., 278), and a copy of the notice of publication 
7 must: be forwarded. to the Chief of Field Division for his indorsement =~ | 
in accordance with the circular. of “April” 94, 1907. (85 -L. D., , 681), Pa 


~ except i in ‘Alaska, where publication and: posting must - be made in 
accordance with section 10, act of May 14, 1898 (30 Stat., 409), and _ 


re instructions of J anuary 12, 1904 (82 L. D. , 424-388-493), ae Cir cular : | 


No. 197. (41 L. D. , 856). The above covers cases in which the. entire | fs : 


ieee right: has been held to be invalid, and has: no. bearing whatever. ‘on. 


a the so-called. . ‘ combination ”” cases, Where a part of a combination a. 


+ . 
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&. YOR, rights i is hala t6 be fivalid and: new rights substituted. tharotor ea eer tn 
forma] application (Form 4—008a): should not be filed, and-a new. 

serial number should. not be assigned. - Applications to. locate sol- 

 diers’ additional rights, whether certified or ‘uncertified, must inno —— 


oa instance be considered. by. registers and receivers for. allowance, but 
-. .- must be transmitted with the returns for the month in which filed... 
‘Publication and posting should be.started within 20 days from-the 


date of filing, and. when completed should be transmitted by separate 7 


letter and not with the monthly returns. The register must date 


: and. sign his. ‘certificate to such. applications. ‘In every case the ap- 


| : plicant must be: designated as assignee of the soldier, or soldiers, and: S | 
ca care observed to give the soldier’ s full name: Fees ‘and commissions: 7 


in connection with. soldiers’ additional. applications are not required oo 


| - 7 to be tendered at the time of filing. It tendered | the receiver must, ona 
7 of course, 1ssue: receipts, therefor.. ! aaa 
No: such’ application. should: be. cecaiwed es the aistrick. ‘fleas ei. 


unless. accompanied by evidence-of the right, or bya reference to 
the case by land office’ serial number. and. | description of the land, 
- containing: such evidence. Tee ac ee ef sn aan 4 


CAREY ACT, 


18 “a ow to een ‘and wot upon w-applichstons fled. 2 Tach, on : 


gation: under. the Carey Act must’ be given a separate serial number, oon, Be 


us. 3 notwithstanding that the same tracts may successively be included'in. a 
the. three kinds of. such applications, viz: 1. An application for 


. temporary withdrawal. 2. A segregation list. 3. A list for- patent. 


~All three classes must. be transmitted by separate letters. during the 

.. month, and not with ‘the monthly returns. A list for patent shall be 2 
- . transmitted ‘as soon as noted.on the local records without holding a pe 
for publication and: without reference to the Chief of Field Division. 


‘When reporting applications under the Carey Act on the: general 
Schedule of Serial Numbers, always distinguish between applications | 


:. for temporary. withdrawal, segregation lists, and lists. for patent, and. - —o 


a note the dates of transmittal i in the remarks: coliimn. » All subsequent. 
> papers filed in any Carey Act case. will be transmitted: special eos os 
_ out holding: for the monthly returns. 


19. “Applications | under act, of. August 11, 1916. =e application ae 

- filed. by an. irrigation district under the .act of August'11, 1916 (39 

 Stat., 506), will be given a separate serial number and will be trans-- 
f “mitted. by: separate letter: during the month, and. not: with the monthly. — 

“returns and in the general. Schedule of Serial. Numbers the date of ~ 

Soa tranemittal will ‘be “tioted in .the remarks. column. All subsequent 2 
papers: ‘filed will be. ‘transmitted, a without, holding. for the oe ae 


~ | monthly returns. 
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RIGHTS OF WAY. 


| 20. ‘Ho ow: to inbor Fach railway: map or. me ae sight of way, ma 
7 whotlier, for a portion of the line of road or for station: “grounds, — 
must be. assigned a separate serial nuraber. An amended map must > 
also be given a. separate number and not the same. number assigned ate? 

to the original right-of-way application to. which itis an amendment. __ 
QI, Must be. forwarded special. —Upon the filing of an application _ 

_. for-right of way on.or over the public Jands the local officers will not — | 
-. hold such application for transmittal-with the monthly returns, but 
at once make proper notations upon their records: and transmit it 


< bot the General aes ne by aay aes 


2 RESERVOIR ‘srTEs AND CANAL LOCATIONS. 


22. How to See —Bach application for. reservoir ats or canal 7 


me location must be given a separate serial number. An application for 


am amended reservoir site or an.amended canal. location should ‘be 
“given the same number as the original application, for. the: reason 
that such application 1 is. generally, based on the same water- right ‘and. 
other data, which accompanies the original application and is filed _ 


7 therewith. In this connéction it should be noted that.a right-of-way _ | 


application for the irrigation system for a project under the Carey. 
Act or of an irrigation district, must. be given a separate serial num- | 


_ bet and not the same number given to a apRueRtOn under the 


Cy Act or t the act. of ne 11; 1916. 


AMENDED. ENTRIES AND ‘SELECTIONS. 


93. "Retain: original numbers Applications: to end: eis a a 
ae selections will take the same serial numbers as | given the en 
. entries or ‘selections. | | 7 : 


“RAILROAD AND STATE. ‘SELECTIONS, 2. 


i 94, Do hae “hold. when publication is. required. AN aad ‘and | 


| : State selection: lists in which publication is. required should not. be ~ 
~.. yetained in the local office pending publication, but should be for-- 


a warded with the returns at the end of the month when filed and ac- _ 
_.. cepted ; the publication, when Teceived, to be transmitted by special : 


letter, 
95. When to nee a applications, ebé.. made prior to J uly | 


i: re 1908. —Any declaratory statements, applications, selections,. entries, . a 


| ete., made before July 1; 1908, and which may. be still pending, if not 7 


given serial. numbers, will Be the numbers given them under the ae 


as system of numbering i in use prior toJ uly 1, 1908, onrm. the first letter, 


: paper, or action of any a or character is received or "taken by ne 
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you in eomnseion iharowith: wise: you. alt IMMEDIATELY give. the 
case, as it were, a current serial number. When reporting the serial — 


Si number on the general Schedule of Serial Numbers. assigned nn ree 


application, entry, etc., which bore a number under the. system of | 


= i numbering in use’ ioe to July 1, 1908, neways: refer to such; old a 


~ Bumber i in ‘the remarks column, = oe 


Pay i 


‘REPAYME NT APPLICATION Ss. 


: 96. Filed: in ‘conmection with entries, etc., ide prior to ene ls : Ss ee 
1908 —If an application for repayment should be filed in-connection, 


with an application, entry, etc., made before: July.1, 1908, which has “eo 


not been given a serial number; or you receive any letter from-this — 


_ office or elsewhere, or take action of any kind or character.in connec- _ 


tion with such application for repayment, you should assign current 


serial number to the application or entry involved. When reporting - 


‘ _ the serial number on the general Schedule of Serial Numbers, always 
refer in the ‘remarks column to the number, if any, involved under. ea 


: - the evevem< of i pmene | in use Prior to July 1, 1908. % 


. REIN STATED AND AMENDED. ENTRIES. 


on, eee and: patented. under system used prior eo. him. 1, agers 


1908. —Should an. application to. reinstate a canceled: entry or to ae 


amend. a ‘patented. entry be filed,. and the entry involved has--not . 


been given a new serial number, but was canceled or patented under 


the series of numbering in use prior to July 1, 1908, current number © ‘ : 


me ~ should. be assigned thereto. ‘Observe care -to. areter! in. the remarks o. 


ae US of the general schedule to the old number involved. 


7 NEW SERIAL ‘NUMBERS. 


“98, N otations to be made « on records —When giving an n application; ee 


os eater proof, ete., -which was made. prior to July 1, 1908, a new serial < 


number, make notation, on the ‘proper record’ book which was kept 
prior to July 1, 1908, i the: new: serial number given it. Iti is ad-- 


visable to make similar notation of the new serial number | on the tract. 7 


books at: the same time it is made’ on the old numerical record, ‘such © Le 


as the homestead, desert. land, and. cash registers. Itis not necessary a ons 
= to. copy the entire old record | in the- Serial Number Register, but the 


kind, name and. address, description of the land, and all. future no- | a 


~ -tations - (except: a contest record) in regard. thereto must be entered | ie Be 


_ in the Serial Number Register. Such notations as are ‘required to be... 


- _ made in the: tract books will continue to. be made there, as well as in. a 
. the serial number register.. All that ‘is necessary to note on the old . 


record: books is the new serial number, as 0567,” the “0” signifying. 7 


_. that it-is the new number. The. date it is given that number is de- 


| : termined from the Serial Number Register, which bears the date ha | 
op oe the first notation. made under the new: ‘number. ae ee oe 


” ' 
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-- OLD AND NEW NUMBERS. 


- 99, To. be Sere im all: notices’ in: eee ‘wlth entries, ote. cs a 


made prior to July 1, 1908—In all notices to be served, posted, or. 
| - published i in connection with applications, entries, etc., ade. prior. 
tod uly 1, 1908, you must include both the old and the: near ramet * eo 
So as. follows: “Homestead entry, No. 4187 (serial No. 056). dé 
-~ notices served, posted, or published, and all notations. made i in con- 
nection with any declaration, application, entry, proof, ete., filed: or) 


initiated on. July 1, 1908, or thereafter, will of course refer to only ‘ 


the new serial number. which was given the initial paper, as that will . - 
be the. only number given it for identification. . In all notices to be 
served, posted, or ‘published, the x1np of. application, entry, etc., 
must also appear. In all correspondence | with the General Land 

” Office, arrer the serial numbers have been reported each month, rae 


will be sufficient. to identify . the case by giving the serial number 


; only? This MUST aays be een: 


Ch pertaining to contests which should be transmitted with the monthly . | 
returns. are. those relating to cases which have abated. or. been 3 

_ withdrawn prior to hearing. Attached to such papers shouldbe 

ek short report which roy reveals the status or oa case to. which , 8 


: i SERIAL NUMBERS. NOT TO. BE ASSIGNED, » ee 


30. To transcripts of records, or » plats —Requests for eee 


9OL records, or plats, will not. be. given serial numbers, because. they 


are not applications or papers applying for the use, segregation, pure. 


chase, or disposition of a part of the public domain. 


31. To notices of restoration and: applications for survey Notices a 


of restoration of lands to éntry and applications: for survey of lands . 
must not be assigned ‘serial numbers. ‘Applications to enter. such _ 
7 lands, when filed, will of course be. given separate serial numbers. | 


“pe CONTESTS. 


"99, ‘Not to. be given serial numbers. ae must not be given i & 
‘serial numbers. A series of numbers for contests arising in distric. 
~ land offices will be maintained, entirely distinct from the series used _ 

for applications, entries, ete., aan said contest numbers will not be 
ae preceded by. “0.” The records of contests will be kept in the “ Con- | 
-: test Docket” (Form 4-051a).. ‘Reference. must be made in the. con- 
test docket to the serial numbers of ‘the applications or entries:in-- ~~ 
-: volved. Notation should also be. made i in. the Serial Number Register ms 
a of the initiation and close of a. contest, as follows: — 


July 1, 1912, contest. affidavit filed. (See Contest Docket, B. 261. ) December 


4, 1912, contest closed. 


88, Which papers to be pownonded with returns —The Seles papers | 
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: a papers sci The records of cases in which decisions oe besa —_ 


- _ rendered | should be transmitted by separate letters, using ‘Form | be 
4-830." If, after the record is transmitted a relinquishment.of the 
ae entry i is filed, such relinquishment should be ‘unmediately transmit- — 


_. ted by separate letter, entitled as of the case, and report made as to _ 7 ee 
the disposition, if any, of the land. If a waiver of contestant’s pref- 


a erence right is filed with the relinquishment;, such waiver should be. 


forwarded therewith. The’serial number of the relinquishment must - 

- be reported. on the classified “ Schedule of relinquishments,” required “ee 

* under paragraph: 44, for the month transmitted, with date of trans-- 
“mittal in. the- remarks: column. - Rejected contest affidavits, if - ‘ap- 


7 pealed, should+be transmitted by special letters and the ca num- - 


_ bers thereof. reported on the classified “Schedule. of rejected and ee 
closed cases,” required. under paragraph. 44, for. the month | when — 


transmitted, with dates of transmittal | in the remarks column. 


_ SERIAL NUMBER REGISTER. 


84. Compas er required. A record, in consecutive, numerical 
order of all: declarations, applications, entries, purchases of land, 
selections, locations, etc., will be kept 3 in the Serial Number Register 
(Form 4-051), .and ‘all notations in regard thereto, except, a contest | 
record thereof, will be: made in the Serial Number ‘Register under 
the proper number. ‘Such notations as ‘are required to be made in 


_ the tract books will. continue to be made there, as’ well as in the ea, f 


Serial Number’ Register.. When application or entry papers are — 
transmitted-to the General Land Office, such fact must be noted in © 
the Serial Number Register, each notation showing the date of trans- 


’ mnittal and: whether with the monthly returns or by spectal letter. |. a 
_ 85. Notations to be made therein.—Notations of all letters received eS 
from, or written to the General Land Office or elsewhere, all papers 


filed: or issued, and. all actions taken (except in a contest record), | 


: which. relate in any manner to an. application, entry, selection, proof; f 


-etc., will be made in. the Serial Number. Register under the aber 


: : given to the application, proof, etc., to which it relates. - ‘This nota-_ ; a : 
tion: ‘should always. include the date, and be as brief ‘as. possible— i 


: 7 | ‘merely’ sufficient to: ree the e letter, paper; | or action, tae 


"ALPHABETICAL INDEX. ie 


36: The alphabetical index will be-a card index. ‘A eons ae 7 
: must be made for each person and must contain the name and address, 
; and the number. and ind’ of the application, entry, ete., as follows: 
: . "Crawford, Samuel Hi. 
| 148 Pine Street, ae te 
ig OR The: Dalles, Oregon. on Merge a 
(05: Ad. | : | “eS” 
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87. ‘She card for all entries, ete. by: same person —The same. oe i. i 
; should be used to note the number and kind of all applications, a 


entries, ete., made by the same person, as. follows: 


Crawford, Samuel H,, , ee 
' 148 Pine Street, ; 
Tn ES The pales Oregon, - 
05 Hd. | a 
| 0467 T. and S. cm. FS oun a 
38. When to be imade: wheré papers were 2 filed prior to. un 4, : 
1908. —Cards will be made for all applicants, entrymen, purchasers, - , 
selectors, etc., whose papers were filed prior-to July 1, 1908, wHen- 
their’ cases are given. new serial numbers. The alphabetical index 


as a be ass from ee to day and the cards. pepe filed ¢ each ees 


* RECORD ‘RIBBONS, 


7 4 . 


: 39, Recor ion divaid always be used when | preparing sched: ‘ 
_ -ules and abstracts herein mequireds: 


GEN ERAL s CHEDULE. 


40. Be Ow to. prepare Registers will, ‘submits: in apices with 


° monthly. returns (on Form 4-115) a General Sehedule of Serial.Num-: | - 


bers, listing. in numerical order all numbers assigned during the 
month shown at: the top of such schedule, without regard to whether | 


"the application and entry. papers. involved; are forwarded to the . i. 


. General Land Office. When applications, etc., are necessarily held, 
“proper notation: should’ be made in the femarke column, as “Sus-.— 
' pended, held;” “Rejected,. held; ” etc. If transmitted with the 
returns for ihe month. for which ae schedule is rendered notation 
of such transmittal must not be made. The date of ane: in a . 
ae must be shown in the first column. | - 
41. How to report additional homesteads. "Wher: iporing ‘tie : 
2 serial. number of an application for additional. homestead entry ‘on 


_ the General Schedule of Serial Numbers, always refer in the. remarks © ~ 


| column to the serial number of. the original ennty, involved, as “ Se e. 
; _ orig. (giving number). Pee a | oe 


| "SCHEDULE OF ALLOWANCES. aie 


re 49, He ow to prepare Registers will also submit, ‘with an nctariig 3 ee 
Pe each month, a “ Schedule: of Allowances” (Form 41154), reporting 
in numerical order and ‘without. regard to.class all applications, 

- declarations, selections, locations, original - and: final entries, etc. 


which are allowed: and private and public sales held, upon which | 


final certificates have issued during the month shown at the top of 
the schedule. In the first column note the day of allowance of each’ oo 
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‘tae 


Pa piption, dedaraucn eral entry, etc., or issuance. Ot ‘peal cer- 


ir tificate in: connection with each entry or sales The second column. is _ . 
~ for the report of: serial numbers. The Receipt Number column must ~ 


: show the numbers of all receipts. issued in connection with the allow- side 


ance of each application, etc.. Where yearly installments: are re- 


quired and separate receipts issue’ for. such payments, do not. report — : 7 
the numbers of the receipts or the amounts involved. ‘In the column. 
- «Kind of. application, etc.,” always show class of each’ application, . | 


 ete., and the. date or dates of acts of Congress. under which author-. i. 


a ized. Do NOL USE ditto. marks in this column. Use more than one line’. 


Reed necessary. Use the “ Remarks” column only for. letter. references, 


| explanatory remarks, cross. references: for. originals and additionals, : Pn | 
ete. Do not use this column for notation. of acts. ‘Distinguish. bee 


tween. original, additional, stock- -raising, commuted, and final home- 


stead entries; original, Geena: and final desert-land entries, etc., and 

- between indemnity school land selections and selections i in satisfaction a 
of grants in quantity for. specific purposes (normal. schools, etc.) eS 
. Area and amount involved must in. each instance be. shown in. the. 


respective .columns. provided therefor, except entries’ perfected by — 
residence under. the desert-land relief act. of March 4, 1915, and tim- 
_ ber and.-stone applications reported same month with the final entry. os 


Circular 471 directs the proper manner of reporting entries com-. - 


pleted in the manner required of a homestead entryman. Timber and. 
stone applications” will be reported. month the final proof is. sub- 
. mitted and under date fee i 1s applied. In all such cases where final 
| ‘certificates. i issue same month the $10 fee is earned, donot report area. 


oan connection with: the. applications. » Soldiers’. additional home- es 
stead applications should not be reported on. ‘this schedule. Upon | 


- issuance of final certificate in connection, with» applications of. 


this character: report: thereof, designated as. ‘Sol. addi. ‘(final),” i 


-. should appear on the. schedule, showing area, and. in one item . . 


the :total: of. the: .fee, original and final commissions.. “Do not 


— report final or ‘commuted | -proofs. or sales hereon | “anilesd final 7 
 eertificates issue in connection therewith, or’ applications, ete. 
eS unless allowed during the month. In other words, this schedule must: 
a. include all applications, adverse mineral claims, declarations, entries, oF io 
~..ete., allowed during the. month, whether the papers: ‘pertaining: Poet 3 
’. thereto” are held in the district land office, transmitted with the 
. ‘returns for’ the. month, or have been forwarded by: special letters, 


i. . All ‘application and entry papers. must be. transmitted | with. the — on 


monthly. returns, unless specific authorization: is given to forward. . - 7 
special. “When transmitted by special letters (such as Carey Act) 
» segregation lists) ; report thereof should, of course, be made, with the 


~. necessary data as to dates of allowance, etc., and-dates of. special trans- | 


; | Anittal.; ‘Upon the amendment. of an acd by: this s office, where a ad di- a 
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7 ‘Honal fee and commissions, or commissions, are eteculiced: the euended: ee 
- entry must be reported on this schedule: cadee date such money-is 


applied, designated by kind and act.or acts of Congress involved. If . 


77 additional area is also involved the.same-must be shown. | The totals ess 


- of amended entries, segregated by kind and-act or acts must be shown 


 » in separate items of the “ Summary.” * Additional payments required __ | 


by ‘this office must also be shown on this. schedule, designated as 


. “Addl. payt.” showing kind of entry, act or acts involved and addi-’_ 


tional area, if any, etc., as above directed. for amended entries. : VE Sa 

. each instance when reporting amended entries and additional pay- 
ee: “ments, show only the area affected by amendment or involved inthe — 
aa -additional payment. At the bottom of this schedule there must ap- _ 

' pear a. summary showing the total of each class of applications, en- 


tries, etc., allowed during the month, together with: the area and — 
amount inyolved< The. body of this schedule. must be totaled. as to 


2 number of applications, entries, etc., ‘area and amount: ma i he. items in. 


_ the“ Summary-” must also be totaled: as to number,. area, and amount, 
which totals must. of course agree .with the grand totals of the items —— 
| reported i in the body of the schedule. : 7 3 
All moneys earned in connection with: the owas of an appli- ; 
cation,. entry, etc., except’ excess purchase money. and cancellation: 
fees in the case of originals, - and interest payments and testimony 


fees in connection | with finals, must be shown on this. schedule.’ 


‘Purchase money. must always be listed ae from. fees and - 
commissions. : : 

48. Clerks wii prepare. echedulss off serial steers aid ae 
Or allowances must plare their initials 3 In 1 the’ ‘upper lett, hand corner - 
_ thereof, | | a ee 4 : 
oo Re CLASSIFIED SCHEDULES, 


44, Spas lnecifed Schedules of seal ‘apes are required; in 
3 duplicate, Ovens: in numerical. ad the. ee classes. of 
‘papers: 1 eh | 
a May: Rejected seplictianes re ete. ver Form 4-115), v whieh 7 


are appealed or unappealed ; withdrawn or otherwise closed applica- im 


- tions, etc.; notices of intention to make proof. where. proof 1s not. 
made within the time prescribed ; withdrawn:and closed contest: cases, 
When.a withdrawn application, etc., and: withdrawal’ thereof — 


ce an transmitted during the same month, such papers should be 
_ assembled together, and notation made in the remarks column“ With- _ 


drawn.” If.a. withdrawal alone’ is transmitted, the application, etc.,- 


is involved having been . previously forwarded, observe. care to. note . 


- “withdrawal” in the remarks column when reporting such with-* 


oe. drawal on the schedule. ‘That i is, the column: Kind of Application or - ae 
-.. Entry must show the kind, and the Remarks Column must, ema = 


ae é show ae: status of ~ paper transmitted, 


es DECISIONS RELATING TO THE PUBLIC LANDS. BO5 


= ; 0) | Desert: land eae: books (on Form 18), Din 7 : : 
ee between first, second, and third. year. 3 ee 


Boi olicanta (on Form 4118). Tf an H application is not eaharned fe a 2 8 


~~ Chief of Field Division in time to be forwarded with the returns for = 
the month during which filed, note “To C. F. D.:(giving date)” in’ 
the Remarks Column of the general Schedule of Serial Numbers and> 
_. forward a report on. Form 4-030 with your returns for that month, | 
observing care to show all .the information called for by the: form. 


(ad) Relinquishments _ (on Form 4-115) including, in numerical © 


* 2 order, all classes’ of applications, entries, etc., on the same schedule a a8 


showing | names of entrymen: in. the remarks ealaan Partial relin- 
quishments must be so. designated. Should a withdrawal in the 


’. form of a relinquishment be filed in connection with an application, 


ete, which has not. been allowed, notation: must be made upon the. 


} pape: ‘that, the same is intended as a withdrawal. Withdrawals _ 
must not be included. hereon, ‘but reported. on she classified schedule - 
‘of Rejected and Closed. oe (a). a a 
- (e) Indian allotment. applications, fourth section, act F cbruary 8, * 
1887 (24 Stat., 888), as amended (on Form 4-115). a: 

(7) Right: we -way applications (on Form 4-115), dheviaa names 
: of corporations: or individual applicants. and ates: of evecials trans- | 


we mittal. 


oe g) ‘Applications | to aarti antiies (on Form 4-118). 


hy ‘Proofs: protested by: Forest. Service: and Chief: of Field ioe : | | | 
sion (on Form 4-115). In the: remarks column ee) between Bae 


Bee by forest and field. service, 


ileal Seliae all rene. of entries, on ihe same ‘schedule: 


45. Proper dates to be shown in first columns The date’ ee Wie 

= the first column of the above classified schedules of serial numbers, ees 
required. under paragraph 44, except. (i) must, in each instance, be st 
-. the date the paper reported ‘there was: filed in the district. Jand 
office.’ The date in the first column of. (é) to be.the date of issuance 


of the certificate. Observe care to show; in the first’ column of (a) ° 


_ date ‘of the last action taken or paper filed; also instructions con- ee 3 oS 


: tained i in paragraph AT. when ° preparing this. echddule:. 


oo 46. Papers. tobe. reported: —Ttems must not.be: seported= on the 7 

_ above classified schedules. of serial numbers, required. under para- aoe 

en graph 44, unless the papers pertaining thereto are’ transmitted with 
the monthly. returns, or have - been forwarded - special, during. the — ae 255 
- month. When transmitted special the date of transmittal must.al- 


_ ways be noted in the remarks column. — 


os AT: Rejected applications, etc., should im- certain instances. be ies : < 
oe ported c on more than one schedule — Whenever a re] jected dappieeton: — 
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Eod, ete, is faneenitied for which a. _ separate dinssifed| schedule of serial a 
~ numbers is required always report such application on the separate —_ 
schedule provided therefor, with notation “ Rejected,” as well as — 


on the classified schedule. of rejected and closed cases; that is, a re- 


ee jected application. for sale of isolated tract, when transmitted, must > 


a be reported on the classified schedule of applications for eae of... : 
isolated tracts, and on the: classified schedule « of. pean and. closed oS 


cases, etc. 


- 48: Serials to be er in ‘numerical Ws emcepi ¢ on aohedils | 

a ‘furnished foresters ——Serial numbers must be reported on all sched-. 
_.. ales in numerical . order, except _ the classified schedule . reporting. 
change of status of entries within National Forests, required. under © 


: paragraph 52. ~ On the classified schedules - of serial numbers, when | 


~  teporting papers transmitted . in connection with an original ‘home: i 


stead entry and an additional thereto, after report. of the original — 
entry note “See.add’l (giving number), ” and report the serial num- » 


ber of the additional entry, im us numerical nae with notation = 
~~“ See orig. (giving number).” | | 


“49, How. to arrange, schedules Ths original tachoduiles’ . eral 
‘numbers must be arranged in the order. listed in paragraphs 40, 42, 


and 44; the duplicates must be arranged i in similar order separately: ; 


. from the originals. The blank‘ ‘Spaces at the top of each sheet of the 
schedules must have the name of the land office and the month and 
year inserted.. Each sheet. of the classified schedules (required. under 
paragraph 44) must be properly designated at the top, as “ Rejected | 
and closed. cases,” “ Desert Land Yearly Proots,” “Applications, ae 
sale of isolated tracts,” ete. a 
80. Numbers must not be abbreviated: sheets. to. be numbered. _— 


| Do not abbreviate serial and receipt numbers on abstracts and. sched- «| 


: ules of serial numbers. -If a schedule or abstract’ consists of more 
+ than one sheet the sheets must be numbered’ at the. ‘bottom. _ oe 

eo Schedules to be. sent to C-F. D—At. the same time the returns 

ed ie forwarded to this office, each month, you will transmit to the — 
a Chief of Field Division copies of the classified schedules of hiss > 
aa and closed | cases and ci Pores me of oe 


“DISTRICT ‘FORESTERS, 


: 52. 8 schedule? i be furnished —A classified Schedule of Serial Win! re: 
co (on Form 4115), reporting in chronological: order all applica- ; 
tions, final certificates, relinquishments, and cancellations of entries - -— 
- within the limits of National Forests must be forwarded direct each - 


month to the district’ foresters. ’ Such schedule should not-be fur-  - 


“nished the General Land Office, or the Forester, Forest. Service, ue 


ee : 3 boats a Ce. On ee the. district eae should be fur- = 
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2 ‘nishied the status ‘of unperfected entries as ae be called: fo by them - * - : | 
on forms to accompany their requests.: ‘When any excessive amount = 


; . of data is required by the Forest. Service that bureau will detail a te ns 


clerk to obtain’ the. information, and relieve the local Jand_ office ot 


- any burdensome requirement.’ Prompt attention should be een to : ote 


_ all ees from the district foresters, | 


CERTAIN PAPERS TO. BE TRANSMITTED SPECIAL. 


58. The following, for which ; separ’ ate classified Schedules of Serial al : By a 
Numbers are. not required, must be transmitted ieaee coe the Be Se 


| ‘month, and. not with the returns: 3. oe 


_D., 598). 


(a) Emtrymen’ Ss elections under cireular March 25, 4909 (37 L. - 


“(by Suspended peas special nature, concemminy the action: « on : coe : 


which the local officers: are in. doubt, which: may be submitted. to the. ‘a 


. General Land’ Office for consideration. There must ‘be attached to 
. . each’ case so transmitted a note of explanation. briefly setting ‘forth 
the facts.. The date of transmittal must, be noted opposite report of . 
the serial number involved i in each instance on the classified Schedule ~ 


of Serial Numbers, if a classified - schedule is provided: or; if the - 

application, etc., involved. was. assigned. its serial ‘number. during the 
month when ‘the paper is transmitted, the date. of transmittal must 
_ be noted in the: remarks. column o the general Schedule of Serial | 
‘(e) Applications ¢ to  gonteat. ond piotesté against State, railroad, 
forest reserve, and. individual. claimant’s selections. | 
_ (@) Copy of each application to contest allowed by the local stficors 


rag with the words “For G. L. O. files” plainly written in the Margin. _ 
D4, Letters, reports, ete., must. not accompany accounts. and re- 


urns. -“Tetters relating. to aiccommts and returns must. always be sent 


separately from the accounts and returns, in order that they may re-. 
celve: prompt attention and. not become ieee or overlooked among the = 


oe entry or other papers. Additional evidence, reports, ete. , called for by . a 


7 _ the General Land Office must be transmitted by. special letters when : 2 Ree oe 
| received. in the district land office, and. ‘proper notation. made‘on. your =... 
records. Care must be. observed to give the serial number of the os 


aa. application or entry involved 3 in all such special transmittal of. evi- : . - 
we dence and reports. With every such special transmittal, either . Bo oa 
formal letter report, provided in particular cases, or, in special Ne oF gee 


oe : stances, : a short. letter popoel should. accompany. the same, oN 


“TIMBER AND = STONE APPLICATIONS. 


5B. M thod of tr ansmétting and reporting Sone copy “of pack tim- Le oo. 


a : ie and stone application must be transmitted with the returns forthe — | ; ; 7 
ra month a which the same 18 accepted, with the status plainly. a 


: 528. a. DECISIONS RELATING TO THE PUBLIC LANDS. - Brot, 2 


fade Sia aeons The ee copy hated be forwarded to the Chief of 


- Field Division for appraisal, after complete notation on the Serial 


_- Number - Register, which will suffice for’ the record thereof: until — 
 - » return of the appraisement made by the Chief of Field. Division, with ~— 


which appraisement. the duplicate copy: -should: be retr énsmitted . ‘to ~ 


os the district land office and acted. on in. accordance with the regulations a : 


| of November 30, 1908, as revised January 2,1914. Where applicants 
to purchase under the timber and stone law: fail to-make proof and. 
a payment within the time provided therefor under the law and regu- 


lations, there should be forwarded to the General Land ‘Office, with’ 
the returns for the month within which the time for making: payment 


or filing of proof expires, all papers relating to the application, with 


a short letter report attached ‘thereto of the fact that no proof or 
payment has been made thereon, observing par agraph 63... Notation — 


‘should .be made on the Serial Number Register and on. the Tract | 


~ Book “ (date). payment not. made, closed,” or “ (date). no proof filed, 
closed.” On the Serial Number Register should appear the. addi-. 
. tional notation. “all papers forwarded to G. L...O.. (date of trans- : 
 mittal-and month’s returns).” A line should be drawn through the 
‘notation on the plats. . The serial ‘number of the. closed ‘timber - and 
stone application must be reported on the classified Schedule of 
Rejected and Closed Cases, for the month transmitted, with notation 
in the remarks column “ ‘Payment, not made, closed,” or “No proof 
filed, closed.” Upon suspension or rejection of a timber and stone ° 
2. application, both copies thereof should be retained in the district land 
-. Office duri ing the period allowed for perfection of same or for appeal, - 


If appeal. is filed or the application is finally. rejected, both*copies ” 


° should be transmitted: with: the returns ye vee month during which 3 
appenled or Analy, pelesiea Ltoer ee M 5 | Bias 


"NOTICE OF ALLOWANCE, 


56. ve, be given promptly. “very pphGite and re shall = 


433 be given prompt and due notice of the allowance of an. application, _ 

_. entry, pr ‘oof, etc., as required by circular of August 7, 1908 (87 L. D., 

— 60). In thease of original applications, ‘here’i is a oan: letter pro-. ca 
. vided. ‘(Form 4-27 9) which must, be immediately. delivered or ‘mailed | 


to the applicant upon the allowance of the application in order that. 


_ there. may be.no- justifiable excuse for failure to comply with. the law ; = 


as to the establishing of residence, etc. The receipt issued is not. in. - 


7 any case. to be treated as a notice of allowance of the application, a 


oe entry, proof, etc. In the case of a final entry, the notice of allowance. . 


fas a duplicate of. the register’s certificate, which Cue ‘copy: must oo 


be plainly marked Across its, face ‘ : Duplicate’* en 
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-FINAL. CERTIFICATES. 


ie 87. Must shoio all mere ee Final ‘certificates: i in connec- | 
tion with all entries must’ show the numbers of all receipts issued in ~ 


os . eonnection with the entries beginning with the receipt in connection . - 
with the original application to enter, in the upper right- -hand cor- 


cher, in numerical-order. ‘These numbers can readily be obtained 


re - from the Serial Number Register, which, of course, should show. the = ag 


fa numbers of all ‘receipts issued in. connection with an entry. > 
<” 88: One certificate covering two or more applications or PROOFS 
In the case of an original and additional homestead entry by the. . 


same person on which one final proof covers both. entries, separate - 


final certificates must not be issued. One final certificate should be 
issued, showing thereon both serial numbers, with the abbreviations. 
ei Orig. ” and “Addl.” after the respective numbers. Likewise, in 


| eases” where an. applicant: for an isolated tract sale- purchases: non- ” 7 ae, 


contiguous tracts, the sale of which was imide under one application, 
one certificate should i issue covering | ‘all the tracts purchased by the 
. same person, showing thereon ‘the same serial number as:the applica- 


= “tion, if the applicant is the purchaser. If purchased. by one other = 


- than the applicant, current. number should be ea cee cer tificate, A 


ae as directed 2 paragz ae 15. 


RES ECTED ‘APPLICATIONS, ‘ere. 


- 59. Final dispéottion must be noted ERaieead. one a _ 


- etc., must. be held for appeal, and. transmitted-to the General: Land ots 
ae Office with the returns for.the month: during which the appeal is’ * 


filed, or for the month j in which the. time allowed. for appeal expires. - 
‘There. must: be attached to each: rejected. application, proof, ete, a 


“rejection: slip ” (Form 4-659), or copy of notice of rejection, and 


~ the final. disposition must be plainly noted on such rejection slip, or | 
copy of notice of asa lias the nee are transmitted with | 
| the oy revurns,: oe | 


“RELINQUISHMEN TS. 


| . 60, WN stations by ye egien The register will note on: ean ‘colin Pe 
| - quishment, over his. signature, the day and hour. of its receipt, anid 
. will write the. words “ Canceled by relinquishment” (giving date) _ 
opposite: the record of the entry in. the serial number register and | 
tract book and draw-a line through the notation on the township plat. - 
Ye ae Whenever. a relinquishment i is filed. on any other form. except the.re- 
VESe linquishment blank (Form 4-621) the register will- immediately at- 


ee tach such. instrument, to the regular blank form either “by staples or ? 
/4587° It —vor 46——34- 7 ees z 
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paste, piseiaely the latter, invorder to. etable persons handling s same ag 


oe to o readily. recoguize nature. of aa paper. 


5 mitted te not folded. 


a ENTRY PAPERS AND ABSTRACTS, 


él. “Must not a folded nei application. and: éntey papers. a all 7 


abstracts and: accounts, with the coat a must be trans- Pie 


“ENTRY PAPERS, 


62. it on not be PG i with: accounts. sheer ace or entry : 
- papers, with. the monthly returns, must be transmittéd FLAT, in a 


- _ separate package or packages from the receiver’s accounts. . Where 


the returns consist of more than ene package, registers will note on 
each package the.number of packages transmitted, and the number of 
each particular package, as “5: packages, No. 2.” Such information — 
will enable this office to determine without examining the returns 
“when. same’ have been. received complete. The name of ‘the local 
office should, of. course, be shown on all envelopes and: packages for- 
-warded.. The general Schedule of Serial Numbers and the classified 
schedules of serial numbers must: accompany the application or entry 
papers. Observe care > to arrange : auc schedules as directed 1 in para- 
graph 49, a 

68; Must be fastened together- at. the top —All papers. aire to 
“the samesapplication, entry, proof, etc., EXCEPT THE CARBON COPIES OF | 
‘RECEIPTS, sent with your monthly. returns, must be fastened together 
“Feith: the stapling machine provided therefor. ( ‘Adj ust, guide on ma- 
‘chine so thatthe papers will be fastened riot more than one- -fourth 
-~ inch from the top. ) All papers thust be fastened ¢ at the en in the, 


ae center. Do not. use more than ¢ one oe | 


, ARRANGEMENT OF PAPERS, 


64. Mu ust be pe, numerically ae si applestions andl _ 
“entry papers submitted with your monthly returns numerically, with- | 


out regard to the kind or class of application. or ‘entry. There is no | 


| objection to arranging leaves of absence under the acts of. June 6, 3 Me 
1912, and December 20, 1917 ea Jabor) 5. in. Separate packages ~ 


with: your, returns; 


~65.. Arraiige the papers in cack case according to their dates) with 


“the latest dated, or issued, paper ¢ on the top. = 2 with a 


- | the sale and left i ears even, 


‘NOTATIO NS ON PAPERS, 


“66. “Baines time. of receipt uae be shown. “Application ; fon entry’ 7 


_ papets should not be Saige The date and hour of receipe of . ALL Le ; : 
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papers must: be noted in the upper RIGHT- chand corner. “Observe i : 


"structions contained i in circular 512. 


67. Serial, receipt; and old. numbers —The serial waa receipt. num- - 
bers must always appear on the upper rreut-hand corner of nacu ap- 
| plication: or entry. paper. Ifa number under the series of number- 


ing in use prior to July 1, 1908, is involved, such old number and . 


KIND of. application or entry must: be noted under the serial number, ; : 
as: “HE 3926,” “ DLE 4630,” ete. ; 


68. Acts ae ‘Congress ae area—The date, or nidatee ot any ae : 


7 under which - an application, entry, etc., is made must be noted on — 
‘such. papers, together with the area ‘embraced: thereby. Type and, 


. type holders have been furnished the loeal offices for this. purpose... 
69... Additional entries should always: bear. the notation of the serial Se 
number of the original: entry in. the oe provided. therefor « on the Ce oe. 
_ application blank. “ a” 


‘T0. Moneys a] to Be shown. on “papers. —Recéivers have in - 


furnished hand stamps for stamping on papers the amount of money aan 


ae “earned” in connection therewith.. This notation should be made in — ce 


the upper cert-hand. corher of the paper. It is of utinost importance : 


| that the stamp. should be. used in all cases and that.the amounts be’ 
accurately noted, as the triplicate abstracts. have been dispensed with 


and the receipts, are forwarded to the Auditor for. the Interior. De- fe | : . : 


partment with the accounts of receivers, 3 
1. Dates ‘moneys are. applied to be shown on papers. —Hoxsopiing | 

only the initial and « any intermediate payments, which may be shown 

on final certificates, you. will indicate on all applications, selections, 


cae etc., and final certificates immediately beneath or following the. ré- << 


- Gat number, or numbers, shown. thereon, date the amounts repre- 


-. gented: by Pein were applied. - This notation may- be made either. by — 
a pencil or band dater. Original fees, commissions, first payments, ete. . 


er and final commissions, coal-land purchase money, etc., must, of course, 
- be applied upon allowance of applications and. issuance 2 of final cer 
| ee a Eeepecuvely | = haga 


- | "RECEIVERS “ACCOUNTS. 7 | 
- 72, ‘Forms of remittances —Recéivers of able moneys may ‘ac- a : 
pai cash, currency, and certified checks when drawn in favor of the 


‘receiver on national and State banks and trust companies located. Me iy anaes 
‘the same city as. the. depository with which the. deposits are to be 
_° made, and such “out of town” certified checks as can be-cashed by 

- them without cost to the Government. United States postal money 

orders may be received and accounted for as. cash when they are 
made payable to the order of the receiver by the post office. where they 


~~ are issued and drawn on the post office where the receiver is'located. — oe 


~ Receivers ‘must not accept, or issue receipts for, remittances tendered: ° 


in any: other form. ess Cir. No. 11, Mar. 27, aca 
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| RECEIPTS, 


8B, Form of. RP aasivels ot public moneys will use “form of resin ; 


Ee blank, Form 4-131, for all-moneys collected. by them, and for all 


‘certificates of deposit on account of surveys, military bounty land 


| warrants, certificates of location, ete., which, under any act of Con- , 
gress, may. be received as cash in payment for Jands.. When the > war- + > 


rants or certificates of location are. not’ tendered | as cash, receivers 


will issue receipt - only for the fees paid in connection with the _ 


“locating ” thereof. . 
TA, When to issue Receivers must issue - receipts for jhe. full 


amount of money tendered af the téme the money is tendered and 


must not have any money in their custody or control beyond the day ~ 


- of ats receipt for which receipts have not issued. 


15. Significance of—The issuance of a receipt. by a receiver of 


: “publie moneys does not. mean that the application, entry, proof, etc., 


-.- in connection with which it is issued,.is allowed or approved, or. will 


3 be allowed « or approved. It merely means that the receiver has re- - 


- Ceived the money and: that it 1s in his custody 0 or control until. it is _ 


- applied or, returned. , 
16. How to issue. —Receipts must be issued § in consecutive numeri- - 
- cal order. Each receiver must use the lowest numbered receipt fur-_ 


Ey nished him first: Receipts must always show the serial number. pL: ote 


any application, entry, ete., in connection with which they.a are issued, L | 
and the area, price, éte. : oe : 
TT. Alterations not to be made ace receipt, ‘that tiosdee ‘correc- _ 


: ‘tion before delivery, or is mutilated or spoiled in any manner, should ~~ 
be marked plainly: across its face “Canceled,” and be placed aes 


proper. numerical order with the copies of receipts transmitted with - 
the receiver’s accounts and another receipt issued. After delivery, ; 
where receipts are returned to receivers or recalled by them. for’ . 
correction, the receiver. will. indorse the correction. a&CTOss | one face . 
of the’ receipt and certify to same. 


oe 78. Allowances not. to be indicated aaa word Bs Entry eee wae 
“never appear upon receipts; the words “A pplication,” “ Proof,” ete, 


should be used. Receipts must not indicate the action taken on the 


“paper in. connection with which- issued, due notice of which will be a, f 


. given. (See 37 L. D.,'60.) naa. 7 
79. Carbon copies —The. carbon copy. of the cE inust show 


the signature of the receiver, preferably in carbon, as ‘evidence that. © : 
both original - and copy were signed simultaneously. ‘The original’ — 


will be. delivered. to'the payor. Carbon copies of receipts. must: be 


ae transmitted monthly i in consecutive numerical order, with the. lowest 7 


numbered receipt on top, with the receiver's accounts. 


80. Receipt for coal tands.—& memorandum copy of each. receipt - | 


a ‘issued. 3 in | connection with coal- Jand. declaratory statements, applica- 
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: ~ 


Pee and: entries. art be. forwarded: direct to the aoe or the - = 


Geological Survey, which memorandum shall be prepared by means 


of carbon paper on.a blank sheet at the time the original receipt is = = 
gt ot prepared. The description. of the land involved should be. shown - ea, 
-_..on the. copy furnished the Geological. Survey, ‘which must contain ; 
~ all data and. insertions of: the. > original Baal A eee the receipt | wie ee 


4 number. a ee Oe 
| | "DISPOSITION. OF MONEYS. 


gt. Danner to official credit pee aust ‘deposit at ‘moneys a 
received to their official credit as “ Trust funds-—Unearned- moneys ”’ 


and’ forward copies of certificates of Gepost, Form 6599, to the | oe —e 


General Land Office. | 


: “82, Surplus amounts. Surplus’ ainounts. in excess of iad require: ys 
ments should, in. the event that ‘final action can not be taken-imme- 


diately upon. the ‘paper in connection with which tendered, be re- 


turned. with a notice of the action taken; otherwise surplus amounts 


should be retained by the receiver as” c trust funds” (which will | 
. hereafter be alluded to as - ie Unearned. moneys By, aogk final action | 
on the paper. is had... | 
88. Expenses of déposithig piublio® moneys eves ae 
: ceivers making shipments by express of moneys to their depositories 
should see that. the express receipts or waybills indicate the amount 
of each kind of money contained in each package shipped. . If this 
: information i is not stated on the express. receipt or. waybill, forming 
a, subvoucher to. the: express. voucher, the amount must be shown. on © 
the voucher of the express company, where | receivers, s.male pspayment 
for such shipments. — | : a 
84. When to. deposit Trenstiry: Piece require receivers. sof : 


: public moneys living in the same city or town with the. Treasurer a 


Or Assistant Treasurer of the United States, a Federal reserve bank, 


or a national bank depositary, to deposit their receipts at the close a 
of each day to the credit of the Treasurer of the United States. 
Officers at such’ a. distance from a depositary that daily. deposits - 

are. impracticable must forward their receipts as often as they 
amount to $500, and at the end of each month without regard to. ‘the 


- amount then. 2 accumulated, ‘(Treosury Circular No. 105a, fog 


“UNEARNED Monnys. 


: - BB. The ‘following lees of money may he held by: receivers’ oo z . a 
cate ablie moneys . with unapproved Ap enone pe ete., fas Sine ees 
earned. moneys ” and. returned : ay oe 


(a). The five and ten dollar payment and commissions, together. with. any . 


on excess purchase’ money. tendered in connection with homéstead applications. ae 


ae) Final commissions tender ed in connection with ‘homestead proois. 
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ae ay:  Gomnniuted Roneetend purchase money. Bie 

(dd) Surplus. amounts tendered in, excess 3 of legal requirements, 
-(e) Contest testimony fees, . : ee 
(FY Testimony fees in connection: with desert jana. final proofs, when the: . 


ne testimony is not reduced,to writing in the local land office. 


( g) Moneys: received for transcripts of records and plats when. the Soondition: 


- the local land office will not permit of the work. being. done. therein’ and the 


: applicant. desires the work dotie by. others. 
_ (h) Railroad and State selection fees. _ , , © 

(7) Moneys. tendered. under. any special act of Congress, or. decision or ‘regu- : 
lation of the department, which specifically provides for. the return of such 


a moneys. by the. receiver in the event of rejection or disallowance ae the Spaper 


~ in connection: with: which tendered, . 
(7) Money tendered | with- applications where ‘the: Jand applied for is. pot | 


: subject to entry. 


(ic) Moneys. tendered with: appligations: which show. on ‘their face that. the eG 


applicant is not entitled: to make entry... ,* 
(Bb) Timber and stone pun moneys tendered | in advance of submission 

| of proof. | | z : = , 
(7) - Purchase moneys qanaee ed with desert land ayptiestions: | | 
- (2) Moneys. tendéred | with. any. application. to make entry -or- “proof where 
a withdrawal as a transmission line is made under the act. of June 25, 1910. 
(36 Stat., 847), and the land withdrawn is.to be excluded from the patent pend- 
ing. computation in. the General Land Office of. the area for. which - deduction 
of fee, commissions, or purchase price (if any) is to be made, 

(0) Fees tendered with timber and stone applications, to be returned to the 
applicant where, for any reason other. than. fraud, the: sworn - “Statement. is . 
rejected prior to the’ submission of proof. Upon the submission of proof the 
fee together with the purchase money tendered will be applied. 

- (p) Coal-land. ‘purchase ‘money tendered prior: to completion of. root as” 
; permitted in paragraph 18, Circular 557.. Such pernts: must, of course, be. 
applied upon issuance of final certificate, | 
-. (a) Moneys tendered with applications for amendment, pena: vactine of 
notice from this office of allowance or eae of same, when they should be. 
earned or returned. oa | 

(r) Purchase -paoneys: tendered. with ‘applications, “pending. allowance or . 


= rejection, of same, when. they should be earned or retur ned. 


86, He Ow ‘to apply and earn: moneys. AIT moneys ‘will: applied = 


SS Dy the receiver drawing his official check therefor in favor of the — 


Treasurer of the United States against his account of “ Unearned | 

moneys.” The: disposition of all moneys will ‘be. ‘evidenced by the : 
official checks of recelvers, and they must note on all checks the num- j 
_ bers of the receipts. and serial. numbers which issued for the money 


is - “eovered thereby. Checks so drawn should be deposited to the credit | 
of the Treasurer of United States on account of the particular _ 


~~ fund for which drawn, and in the event that any receiver’s desig- 
“nated depository will not accept checks so-drawn the General Land 


Office should be immediately advised and the matter will be taken | * 


up with the = Department for appropriate instructions to - 
— eeu - haa 
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- OFFICIAL RECORDS OF RECEIVERS OF. PUBLIC MONEYS, 


Fe 87. Por moneys: Se aa ibe ed to official eoue he re- —_ a 
~ 3 ceiver: will use Form 4-103, making notations as indicated: by. the 
column > headings of this: fori. No space is. provided for the ad- Bs 


: / : dresses of parties, and in those cases where such. addresses are not. to ae 
- be found on the Serial-Number Register, for example,. where. moneys... 


are tendered in connection with requests for plats, the address should. 
‘be. noted on: ‘Form 4-103, using a separate line therefor. Receivers a 
. must. observe especial care in: noting the date and. disposition Or 
"moneys on this form in the column entitled “Date applied. or re- 
turned,” using «A or eR as appropriate. | The receiver may use. 


a separate line ofthis form for. surplus amounts or: for any portion 


of the amount received that is to be applied separately: from the re” _ 

maining” portion, | Testimony fees should always be entered ona. 

separate line. - Certificates of deposit, Form 6599, should be noted on 

— Form 4-103 in proper crronological order, immediately under. the a. 

. “receipts covered thereby. | Accounts should not be held in the local - 
“office ‘beyond the period allowed by law awaiting receipt. of certifi 
cates of deposit, but forwarded. promptly to this office and the amount ae 


reported as In transit but not. covered by: certificate of deposit. ' 


88. For moneys returned or. applied. —Receivers will ‘use for their” ae 
_ icons as. to the disposition of. moneys Forms 4-108a, 4-108b, and 
: 4-108f, “As these forms do not have any space for ‘thse: name of thie: © oe 
eo depositor great care must be observed to. note the correct, Pees and eh 
ee serial number, if the latter be involved. | ee 
89. For moneys deposited with Treasin “en. ~The i receiver will ike ed Bons 


notations on. Form 4-106, “Abstract of Treasury deposits,” of all — 


. Bs certificates of deposit. issued to him, as indicated by. the column head- oe a 
é ings of the abstract.. a8 
_* 90.: Féling.—One binder pnt be that cinined for I BS orm 4-108, and ty 


7 one binder for. Forms 4-108a, 4-108b, 4-103f, and 4-106. Th this 


25: way the ‘receiver. will have. one record: book showing. all moneys re. 


ceived and another: record book ‘showing. the disposition of such . 


- graph 85, 


“moneys. - 


. 91. Return of. moneys. —Moneys must be ‘yetumned. by the official fore | 
7 > diel of the receiver and in no other manner, with notation. on such ae 


check. showing receipt and serial numbers <avolved. 


92, The. receiver must hold: moneys. as unearned ‘until the period oe ae 
for appeal has. expired, unless walver of appeal is filed. nbd an ap- - 


§ peal i 1s taken, the. money must be held as. unearned. until the. same is | 
disposed of, when, according to the-final’ action. taken, the money | 
should ‘be. applied | or Scr Observe in this: connection para- ; 
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98. Checks not to 488UC, o less Sie 50 conts —Following the nine in 7 


pee L. D., 200, that excess payments less.than $1 will not be insisted — 
7 upon, id for. the administrative: reason that the ‘return of small 
amounts by the official checks of receivers has tended to increase the 

-amount of outstanding checks—as checks for a few cents are: fre- 


| = quently never cashed—receivers will not issue ‘official checks for. the — 7 
-. return’of an amount less than 50 cents. In all transactions where the _ 


-- amounts aré tendered over the counter, the receiver will, of course, 
make change and issue receipts’ for de amount of money retained 


hy. them.. The small surplus should: he earned. with ee balance of ie oe 


. the remittance. — 
ACCOUNTS OF. RECEIVERS OF PUBLIC. MONEYS. 


toy, S14. Anmvial outstanding list of manned items. hcaiver: at fee 
offices located ‘in: Alabama, Alaska, Arizona, Arkansas, California, 


7 Colorado, Florida, Idaho, Kansas, Louisiana, Michigon, Minnesota, . . 
Mississippi, Missouri, and Montana will prepare, in triplicate, on the 


typewriter, an ‘itemized list on Form. 4-103 of. all “Unearned 


~~ moneys,” * that were in their custody. or control at. the’ close of. busi- 
~-ness.on March 31 of each year. Receivers at. land offices located in. 


ae Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon, , 
‘South. Dakota, Utah, ‘Washington, Wisconsin, and Wyoming, will | 


prepare a. similar, list at the close of business. on September 30 of - 


gach year. ATL 4 ‘copies of this hist. must be forwarded to the General | 

Land Office with the receiver’s accounts for the months. of March or‘ 
‘September of each yéar, asthe case may be. One copy of this list, 
after. verification. in the. General Land Ofte», a he returned ‘ta as 
the receiver. ©. 7 
95. When to re mone ifs. 1 When an item is i be: aeplied: it. 
_ must be reported upon the proper abstract. of moneys returned. or. 


-— applied; as indicated by the column heading thereof. The date Te- ore it 
ported on the abstract of. moneys returned . or applied must be | 


the date the money 1s ‘applied. or. returned, and should coincide with = 

the date of the certificate of. allowance, if: ‘any. woe esa aD, 

96. Forms to be wsed.—Receivers must render the ‘leviae 

a -monthly, i in duplicate, showing the month. and year at bottom. of each : 
page, which should be numbered : a 


_ (ay 4-103." ‘Abstract of moneys received. 6 - 


~ (B). 41088. “Abstract of moneys ‘returned. or ‘applied. i On this abstract. Hie 33 


: must. be reported chronologically, ‘as.“ Returned. usors Applied, ” the following: . 
‘AL items returned by the official check of the receiver, fhe check ‘umber to” 
be inserted in.the column indicated. . 
os All payments. to. contest: clerks, with pumber of voucher. therefor; the. oath 

; on the reverse of. this abstract should. be executed by the receiver when 


oy payments to. contest clerks are reported ther eon, which should also show that. 82 


= the words: have been counted and found cor rect, 
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. i All moneys. ‘credited the: ‘United: States, as homestead: fees, homestead. com- ue 
- Missions | (both: oe and final), and. commissions and other fees from. what- 


- ever ‘source. 


7 vation.. 


All ‘moneys  eredited ‘the ‘United States : as “ * Sales of public lands. aaa 


i. | Checks drawn for mene earned should be properly, shown in column L Pron | a 


vided therefor. cna 


- (e) 44+108b. Abstract of moneys. “applied, no This seta will be used only. = 

_ in those: offices where. ‘moneys. from sales” of. town ‘sites or. Indian lands. are . 
received. The date of the act. involved should bé inserted.in the blank space’ 
at the. heading of. the. columns provided therefor, together. with the name of the a 
‘town site or reservation, use a ouaed column for cach town. Site or reser- “Se 


- 


(d) 4103. “ ‘Abstracts of moneys. ‘applied or: paid to. . ‘appraisers. a phis’~ 


"eto abstract will. ‘be used’ for ‘reporting moneys credited the United States on ac- 
‘count: of sales. of Government property; and for payment to appraisers: for re- | 
appraisement of timber. and stone lands. under the instructions of November 30, ac 
1908 (37 L. D. , 294), v with the voucher number therefor inser ted i in the column + 


~~ indicated. 


» (e) 4-106, “ Abstract ‘of Tr easury’ deposit me ees par. 88. i; : ; 
- (Ff) 41064. “ Abstract of certificates of. deposits: on account of surveys, “ofe. a 
(g): 4-104a. ‘“ Receiver’s ‘account. current.” | This ‘form. is to be used. for 
both the. monthly. and quarterly: ‘ e account: carrent. A monthly nf account. cur- 


rent” for each of the first: two months only. ‘in a ‘quarter is required. A quar- 7 fe 


> terly “ account current: ” covering: all three months of a quarter,. to be rendered. 
. ip duplicate, is. vequired. ‘Monthly os accounts current. = should not be, Tendered 


; : in duplicate. 


2ST. H Ow. to ie accounts. ~—Form’ 4-103° aig eck oe rene | - 


from. the record copy of the same, and its total carried to. the credit 
- side of the “account current ” (Form. 4-104) on the line of “Collec: ~ 


tions as shown by abstracts,” in the column ‘Trust funds—-Unearned : a 


moneys.” | ae 
98. Form ‘4-108a, should’ then be pipers ‘trom: the mod copy tae 


| of this abstract. The total of the column ‘ sy ‘Returned. to depositors IF en 


~~ should be carried to the debit side of the “ account current” (Form — a 


—_ £1040). on the line “ Returned to depositors as shown by abstracts,” ae ve ne 
- in the column “Trust, funds—Unearned moneys.” The total of the © °~ 
7 ~ column “ Fees and commissions,” > including the subcolumns “Home- 
stead fees,” “ Cancellation fees,” and “Commisisons and other fees” 


- should be carried to the credit side of the ‘ “ Account current.” on the 


| 7 ; _ line “ Applied as shown by abstracts,” in the column “ Fees and com- eg 
missions.” The total of the column “Sales of public lands” should 


~ . be carried to the “ account current ” on the line “ Applied as shown, < 
rat by abstracts,” in the column “ Sales of public lands”... Pa 
‘, 99. The total of each column. of Form 4-108b should be careied: to. s 
i the credit side of the “account current” on the line “ Applied age 
_- shown: by abstracts,” in the columns of the ‘ & ‘account current ” ” corre- 2 3: 


r sponding to the columns of. the ‘abstract. 


100. -A copy of Form 4-106 will be: mailed by the receiver to the | : 
“D: irector of the Reclamation Service. The totals of the columns of — 
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‘iia abstract will Bai carried’ to the debit side oe the “ aécount current, yo 


"on the line “ Treasury deposits as shown by abstracts,” and dis- : 


| tributed. through the various. columns of the “account current,” cor- — 


~ responding to the columns of the “ Abstract of Treasury deposits. fa Bt 
Cash in transit to depository on the last day of a- quarter must be 


_ included i in the balance on hand andshown in the analysis of bal-> 
- ance on the face of the “ Account: current. ” Credit therefor should — 
be claimed in the month and quarter shown by the date’ of the | 
certificate of deposit covering such cash. 38 
101. Form 4-106a. will be used for reporting the papers ieee 
thereon received as cash and will be carried to the debit side of the — 
“sccount current ” on the line “ Military bounty land ‘warrants, scrip, — 
certificates of location, etc., received as cash, as shown by: abstracts,” - 
distributed over the various. columns of the “ account current” ac- 
_ cording to the purpose for which the paper was received as. 7 
. and the fund to which, if cash had been received, the same would nave 
been ‘deposited. — This abstract performs, the same functions as the 
“Abstract of Treasury deposits,” Form 4-106, in enabling’ the 


receiver to. obtain credit for items debited to himself on the various = 


abstracts of moneys and the various’ abstracts where the cash sae 
lent. of such papers-was reported as cash. ~ 


102, Recapitulations. Add to the totals of aie on oF last 


| page of an abstract for the last month-of each quarter the totals of © 
- the.columns of the corresponding abstract. for. the two ‘previons 
--months of the quarter. 7 | 


108. Account current. —The preparation of the: “ account: ‘current ” | % 


(Form 4-104a). has been explained in the preceding paragraphs, 
. except: as to line “Applied, as shown by abstracts,”- on the debit side. 


-.. This. line: should show in the column “ Trust funds—Unearned 


moneys ” ’ the amount shown .in the total column: on the correspond- 


ing line of the credit: side of the “account. current.” Receivers, in 


every case, must sign the certificate on: the face of the “account. - 


a current,” i and also the first indorsement | thereon.. The. register, in | 


_-every casé, must sign. the certificate on the “account current” as to | 


the examination of moneys in the hands of the receiver.’ As to the — 


th rendition of accounts current, see Comptroller's: Decisions, vol. 19, 


a “TRANSMITTAL OF ACCOUNTS. | Bs 


104. ‘Monthly : accourits. must be mailed rita 10: days 8 after the oe 
= date of the expiration of the period for which rendered. ere 
- Quarterly. and other accounts must. be mailed within . 20° days 


: ‘after the expiration: -of the period for: ‘which rendered. When ac- ; - . 


-. .counts are not rendered within the statutory period. (28. Stat, 209), 


aD explanation of the cause of delinquency must be furnished in 
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| es that + proper r steps may be taken with: the: Treasury Departinent 


to have the bar to advances of funds waived. 9 ae a 


105. All. papers constituting receiver’s accounts must bo trans- 
mitted flat—not. folded—and. eee in: eens: pee orden: aa 


(a). Copies of: receipts. : oie, 
-~ (b) “Abstract of moneys. ‘yecéived.” (Form 4-108.) Ww, 4 
 (e) “Abstract of moneys returned or applied.” (Porn ae To 
(ad) “Abstract of moneys applied.’ » (Form 4—103b: ). ; 
- (e) “Abstract of moneys applied or paid to appraisers.” Goan £1088.) 
(Ff) “Abstract of Treasury deposits.” (Form: 4-106.) 0 
. {g) “Abstract of military bounty land. war rants, ete.” (Porm 41068.) 
. “(h) - “Receiver’s account current.” (Form 41042.) oS” eg eA gs YH 


- Arrange the duplicate forms j in like. manner. 


oo HOW TO FIND BALANCE OF UNEARNED MONEYS. 7 


106. “Monthly accounts-—-(1) Total the “Abstract of moneys re- 


= ceive d (Form. 4-103), which. would be the aggregate ‘amount of — 


| money received for the month. ‘or other period for which rendered. os 
. (2) Add to this total the balance brought. forward from the pre-— 


' eeding month. (3) Deduct: from this total (a) the total amount of . - 

_. moneys returned during the month, (0) the total amount. paid ‘con- | 

> test clerk: during the month, (c) the total. amount paid. to appraisers 
- during the month, (d) the total amount deposited to the credit. ‘of. 


- the Treasurer of the United States during the month, (¢)-the ‘amount 
paid. register and receiver in abatement of receipts ‘when. authorized. 


~The difference thus ascertained will: be the total balarice with — 7 | 
Te which the receiver 1s chargeable. The. total amount on deposit with —. 
his: designated depository or depositories, together: with the cash on 


hand in office safe, may exceed this balance. Therefore the agere- 
-. gate amount of all: outstanding. checks should be deducted therefrom. | ~ 
This difference should equal the amount of the receiver’s tr ue balance. 


107. Quarterly accounts. —Follow the same procedure as set forth | mae 


. eth reference to monthly accounts, except that the. balance. brought : - 
— forward should be that on hand at the end of the last, month of the 4 
brior quarter, and the totals will be for. the entire quarter. os Be, 
108. How to determine whether amount of cash on ee mM office. 


ee, safe is correct. —Strike a. balance as directed in paragraph relating 


sto. monthly accounts, including receipts. for the current. day; deduct: OY oe 


. from this total. all. deposits of = "unearned: moneys UG. sees 


a "COMPENSATION oF ‘REGISTERS AND RECEIVERS. 


109. Registers and. receivers. are allowed a salary of $500 ¢ a year - 
- without regard to the character or amount of. work: done by them (sec. 


9937, Revised Statutes) , except in Alaska. In addition to.this salary | a : F | 


“A they are entitled, under section | 2238, » Revised Statutes, and other ns 


o-. 
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a a laws, = commissions ‘on moneys a candied: at ‘he receiver's. s office and 
os to certain fees for specific services rendered by them. 


_ Section 2240, Revised Statutes, provides: 


. The. compensation of registers and receivers, including salary Y;, fees. and com-- 
-. missions, shall in no case exceed in the aggregate $3,060. a. year each ; ‘and no 
. register or receiver shall receive for any one quarter or fractional quarter 


“more than a pro-rata. allowance of. such maximum, 


mt The term “ year” as used in this section relatés to the ‘fiscal year 
beginning J uly 1 and ending June 30. “(Sweet Ve United bers Be a 
Ct. Cl., 877; 38 Comp. Dec., 606.) _ tet | 

‘Section 9041, Revised Statutes, piodes, that eer cee Te- 


~. eeived in any land office in excess of the maximum allowed by: law to. 


_ the register and. receiver ‘Shall: be paid ‘into the Treasiry. as other 7 
oe ‘public moneys. — 
) Under the. deedion of the Comptroller of ihe » Treasury distad aa une | 


3 18, 1915, registers and: receivers are each entitled to 1. per cent com- 


- missions on cash sales-of Indian land- (unless such commissions are - 

e designated or restricted by the act of Congress authorizing the sales), 
not to exceed the’ maximum omen ao provided. nye Section 2240, 
Revised. Statutes. | 
~ In computing the compensttion of the local land ofcers the follow- 
ing order will be observed :, an re ae a ; 
(@)palay. 8 os Se ee ee 
(6) Cancellation fees (cama bye the register only). 

~(e) I per cent each.on sales of public land. . 7 
_ (da). 1 per. cent each on sales of Indian land. 

- (e): Commissions and other fees. te ee 

. The excess of the maximum earnings. of any month Within’: a fiscal. 
year may. be applied to minimum of earnings: of any month within - 
the same fiscal year, but the excess of maximum. earnings: of one fiscal 
year must not be applied to the minimum earnings of another year. 
The excess. of earnings of one appointment must not be applied. to. 


ao | ihe minimum éarnings of another. appointment, even though it be of - 


? the same officer, and 1 within + the | same Seay 1 “(8 comp: aeuee | 


“Ex officio peer and receivers fat Faitbanks, ind Nome, Pla dea. 


- = allowed’ only such fees and commissions as are provided by law, 
~ not to exceed $1, 500,-as their maximum earnings, whereas registers 
*. and receivers of. other land districts except Juneau, Alaska, where a- 


7 salary of $1, 500 per annum is allowed, are. allowed a maximum. of a 


| > 82, 500 on account of fees and. commissions. 


“110. Vacancy: in office. A vacancy in the office of register or Te- 
ceiver disqualifies the remaining incumbent from taking official action. 


ped pa pele requinnet the joint action of suid ollicers until the VACANCY a. 
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fa ae filled and iis new - officer enters upon his aatice! : 0 L. D Da: ; 
865; 12 L. D., , 2975 14 LZ. a 188; 20 L..D., 216 ; and 22 L. D., 0B) 


FEES AND COMMISSIONS. oe i ae a | 


11. In Axizona, California, Colorado, Tdaho, Moutinn: ‘Nevada, - 


‘ New Mexico, Oregon, Utah, Washington, and Wyoming the following > 
fees and commissions are chargeable by law, to be collected by regis- 


_ters and receivers and which. enter. into the computation ° of: their . ; : 


For. filing and acting. BpOn: each adverse. laim_______-_-_--_---.------ 10. 00 - 


x 


| For 160 acres,’ at $7. 25. per acre: 


‘compensation, except the homestead fee. 
el 125 Declaratory statements.— 


' Preemption ‘declaratory. Btn temnen hea 2 a $3. 00. 


Soldiers and sailors’ homestead declaratory statement: 3.00: .. 
-. Coal land declaratory statement_____- Saag ee ree 3: 00 . 
e Reservoir declar atory statement (Act of J anuary. 13, 1897) 22 ae 3. 00. 


‘Declaratory statement fees are earned irrespective of the action : x | 
taken upon the declaratory statement. a a 44 


118. Mineral applications and adverse claims.— aa 7 gue 
For filing and acting upon each application for a patent__= + $10, 00 


_ Fees in - -connection with mineral and applications. and. adverse 


-. elaims are-earned irrespective of the action. taken on the application 


or adverse claim. Coal applications must be accompanied: by a fee of 


$10, as they are. held to be “mineral. applications ” by comptroller” S$ 
decision of July 25, 1911. (Appeal No. 20295. y - 


_ 114. Timber and stone applications.— 


_ For filing and actin ‘upon each- application. to purchase timber’ and . 


: stone SA A Oa aaa eae aa a pee 
See: Circular No. 576. a a ae oe ies 
115. Homestead epplications— rd | 


I i ae 10. 00 
_ Commissions. SR cat nD nc NOV ele CA ea re NER eM DR ~~ 6.00 
For 80 acres, at $1. 25 Pee acre ; meee 
51 (-= cRane eoRrraR aN  Oa R 0 Se A A a a EEE "6. 00 
Commissions = CE ope ape se ape em os eee Pere En Ek — 8.00 
For 40 acres, , at $12 25: ‘pet acre: ae a 
Ee a a _~* 5.00 
- Commissions - eA oP Bt GU eS eS a See ne - 1.50 
“Fee- GRE Re aa cece eel Bee Ses ee 10. 00 


= 650 
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For 80 acres, at a 50 per acre: 


Commissions sola len ee ee eee ee 6.00. 
$11. 00 
For 40 actes, at = 50 per acre: 3 | 
PC ee oh te a i 5. 00 
_ Commissions. aT DE ere Oe EE aT SERS en ee ; 3. 00: 
) 8 00: 


F ees: cid: commissions in ebnneeuen: sails homestead applications ; 
are not. earned unless the. application i is allowed. - a 
~Note.—A fee of: $10, with proper commissions, will be collected in connection 


: with homestead. applications where. the area. involved. is: 81: acres or more. 


. (See Circular Noy. 14,.1914, 43 L. D., 449.). Proper commissions, original and 
final, are based upon. the area involved “ubless restricted by ‘special act of. Con- | 


- _ gress. _ 


a 116. F inal hoimestead commissions —~ — . an | " 
For 160. acres, at $1.25 per i ae $6. 00 


— For 80 acres, at $1.25 per-acre___-------~------ eee ee eet BL OU 
For 40 acres, at $1.25. per acr ol es oats eee LO 7 
~ For 160 acres, at $2.50: per: acre_--__-----------=--2------ 2-12.00 
For. 80-ncres, ‘at-$2.50 per: acre _—_----_- 2 se -- "6. 00. 

- For . 40 acres, at $2.50 per acr pO a a ee oes 8.00 


Notre.—The commissions must be tendered with the homestead. areoe together ‘ 
with testimony. fees” at 223 cents: per. 100 words. The commissions are not: 
earned unless the proof is” approved. » eA es tag Pe oo 


“117.. M ilitary bounty land wads 


For locating a 160- acre. artint ii tee SA Secon $4. 00 
For locating a 120-acre warrant_...--_—/---------2-- | 3. 00 
For locating a 80- “acre Wel re Gc) tos shen eae te reds 2.00... 
- For locating a 60-acre SWAPEOM ES fcc te! Ss So oo 1. 50 © 
For locating a 40-acre warrant--------------------=.--_-=-----------. 1.00 


The. moneys are earned irrespective of the action taken. 
' "No fees are pee on. warrants issued ue to Hebruary. 1, 
; 1847, id | : ; . 

| Revolutionary ‘Seante: land scrip is eal ais Roane for. as 


os cash, and no feel 1S chargeable to parties presenting such. scrip. 


- .. should be set. forth “M. B: L. W. No, 


‘Receipts must issue for. the. military. pounty land warrant. tendered, ‘indicat- | 


: “ing thereon the cash value of same and the date of issuance of warrant, number se 


thereon, serial number of case involved,. act of Congress under which. issued, i 
- name of party to whom issued, last assignee, area of land granted under the -. 
s warrant, and. the description of the land and the area thereon: for which the — 
- warrant is accepted ‘in payment. The receipts should show asa - Separate ne, a 


any cash that may be tendered with the warrant. . 


The warrant should be accounted for on Form 4-108 as a separate item 1 with fe 8 


| a full. description thereon as shown by the receipt. 
Tf the item is. “earned ” it should be accounted for on Form 4-108 nde. 


_the heading of Sales of public lands,” and.in the place of the check. number — ie 


,” accounted for on. Form 4-106a in 





. accordance with we instructions contained in Circular 804 and debited the o = 
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_ United. ‘States in ‘the account. current under ‘ ‘Sales. of public - lands on ‘the 
line of military bounty land warrant, scrip and certificates of location received 
as cash, as shown. by: ‘abstracts, — | 


| Before returning a warrant to the applicant: the receiver ‘should. fr st obtain a 
ie BL, receipt therefor, which should set. forth the same data:as that indicated at — Es 
the time of tender, and file same: with the Form 4-103a, in which the item is, Set ef 


- forth in the “Returned to the depositor.” column as “M. B. Li. W. No. —;" 
see voucher. * The warrant must not be set forth on ‘the abstract. of certifi- oe 
~ ates of. deposits for earned soney® ie apa to the credit, of the ‘Treasurer’ of | 

| the United States, > a 





118. Porterfield warrants (Act. of ‘Apr li, 1860): Fo vor. deauny | ce | 


these warrants the same fees are chargeable as are allowed. for mili- 
tary bounty land warrants. ~The moneys, are earned irrespective of | 

the action taken. | a 7 | 7 
119. Sales of public lands. Te commissions nce vepiators ana re- 


-ceivers.on cash sales of the. public lands are paid. by the’ —. = i: 
States, and no fees or commissions on. such sales - are chargeable. te 


the purchasers, except in cases Of. homestead entries on ceded Indian | 
reservations affected by the act of May 17, 1900 (81 Stat,, 179), and: 
commuted under the, provisions of. the act. of January 36, 1901 | (31° 


Stat., 740), in which cases the entryman is required to pay a com- ~~ 


mission of 2:per cent. on the cash price of the land (31 L. D., 106). 
In cases'of timber sales in Alaska, the Comptroller of the ‘Treasury: 
has held that the sale of timber is a sale of. lands and that the regis- 
ter and receiver are entitled to 1 per cent each commissions on sales 
of. such timber. ih cases. of sales. of Indian Tands appropriate in- 
structions will be. given as to the collection of commissions, and when ~ 
‘the commissions ‘are collected from the entryman, 1n- addition. to the 
purchase price for the Indian lands, the commissions. are not earned 
“unless the proof is approved, although the’ purchase. money in many 
: instances a be. earned irrespective. of ‘the’ action taken upon the es 
proof. : oe ats . ns ir mers 
120. State ein SO ee, Be ke ex Sir ees 
i each final location of 160 acres (0 or fraction. thereof) naneee any grant | | 
3 Of. Congr ess ‘to States: (except. for agricultural colleges) ———-—------ $2.00 | 


No. fees are. chargeable. on State swamp-land selections, but a fee, . ae 
of $2 is ‘to. -be collected on each location. of 160 acres, or fraction : eee 


| - thereof, made with swamp- -land indemnity. certificates. | 


| Nore—( a): ‘This money. is. ‘not: earned unless the selection is approved. For ie “a 


"2 eed: of: computing State. selection fees. see paragraph No. 121: | 
(b) ‘The enabling act (36. Stat., Dp. BST). provides. that the fees. to. ‘be: paid. 


to the register and receiver in the States of Arizona and New Mexico for each 


final location or. selection of 160 acres made thereunder, shall Ee ‘i 
ai: Railroad selections. ne | 


is For. each final location of 160 acres. Gr fraction ther eet by railroad or - | 
other Corpor SUNOS a ee $2.00. - | 
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“tn computing the amount of foes payable. on a ist of State or ails . 


_ road selections, the receiver. will divide the total area by. 160; the _ | 
_ quotient will be the number of 160-acre selections on which a. ‘fee of = 


$2 each is chargeable. Should the quotient’ consist of a fraction over 
a whole number the legal fee of $2 will be collected for such fraction. | 


Nore —The moneys are not earned unless the selection is approved. 


122. Agricultural college sorip. at ae 


For each piece of agicultural college scrip. 2's Ace ee ae eMC 7 00 ; - 


| Norn. —This money is earned irrespective. of. the action taken. ; 
| 498. Private land scrip, Valentine scrip. i | 
Yor each. piece of scrip. filed on unsurveyed Wands 22 es SL 00 
For each location of Sa Bei A ete an oe A oN A : 1.00 | 
Notes. —The moneys are ear ned irrespective of the action taken, 7 
124, Supreme Court: scrip —No. ‘fees. ‘or commissions are. allowed : 
‘on the location of Supreme Court scrip, nor on the location of Indian _ 
- scrip; or ouner. private land serip; PoP as specifically provided for ‘ 
by law. | 3 | 
195. Reduoing bestia to sprating: = hae for rediéing testimony - 
to writing are allowed at the rate oF 225 cents. s for each. 100 words, 1 in 


the following ‘cases: 


(1). Making final proof i in preemption cases. . when the writing 1s. 
, done j in the local land office. | | 
(2) Making final proof i in eomniied ane monesmmiuted homestead 


said timber culture cases, irrespective of the fact whether or not the: —. 


7 writing: is done in the’ local land office, as: ‘the. fees” are allowed for. 

“examining and approving the proof.” She ae .- 

(3) In establishing claims to mineral lands. “However. at oneeeat _— 
oo there is no proof in mineral lands which would: be redured to ‘writ- | 
~~ ing in the local land office and. entitling the collection of testimony : 


| fees. (Sec. 12,.act May 10, 1872. y 


-(4) In establishing claims to’ tnbar and aati lands, when ‘the’ 7 
: testimony is reduced to writing i in the local office. : . a a 
(5) In hearings before registers.and receivers in édntect cases: - 
Registers and-receivers of the United States land offices will em-- 
~ ploy clerks for reducing testimony to. writing in contest cases when 


such clerical assistance is required in their offices. No. specific au--.- 


| _thorization for the employment of such clerks will be required, nor — 


ee: will such clerks be required to fileah oath of office. ‘However, these 


clerks must attach a certificate, signed by them, to the testimony. 


transcribed | in each case, to the ‘effect, that such testimony is a true. 
and literal transcription cs the verbatim. report taken at the hearing. 2 
Clerks employed for this work should be qualified as competent. ste-- 

- ‘nographers and pen are and must furnish their own supplies: a 


~ 
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Dye: ie penatien: to be paid ae clerks will be not: to, a! 15 


: cents’ per 100 words 1 inthe following States, where the amount: to. be 


“collected from the contesting parties is 224 cents per folio: Arizona, © 


oS California, Colorado, Idaho, Montana, Nevada, New x Mexico, Oregon, 


~ Utah, Washington, and. Wyoming. fae 
‘The compensation to'be paid: such clerks: will i not. té. er 10. 


- : cents per 100 words in the following States, where the amount to be oe 
collected from the. contesting parties is 15 cents per folio: Alabama, 


; Arkansas, Florida, Kansas, Louisiana, Michigan, Minnesota, Missis- 


—sippi, Missouri, Nebrask, North Dakota, Oklahoma, South Dakota. on 
“4 a Wisconsin. 


‘Contest clerks are. ‘allowed: 5 eenite a page for copies of testimony , 
furnished either party. (38 L..D., G15. )- a 
When the reducing to writing, i a a. contest. case, is aon by. regularly 
appointed. employees of local land offices,’ the. total amount received . 
. must be deposited to the.credit of the Treasurer of the United States. 
No compensation will be. allowed contest. clerks: for. docketing. | 
Docketing of contest cases and ‘all other: notations on the .contest 
docket: will be’ done by the registers or recelvers or byt the regular sala~ . 
ried employees of the local.land offices, : : 
~The estimated cost of reducing to: writing all thet testimony to be. 
taken before the ‘register: and receiver:in a contest case ‘shall be.col- 
lected in advance from the contesting parties on the date of the hear- 
’ Ing before the hearing: has. begun, or, under. rule: 57 of Practice, the 
_. party liable thereto may: be required to give. security in. advance- of: 
the trial by deposit i n..a reasonable sum or sums, for payment of the 
cost of transcribing the- testimony. Receipts (Form 4-181) will | 
~ issue.for the amounts. collected and must. show the number of words — 


and the rate per hundred. If any. additional. amounts: above the 


estimated cost: are: collected, additional receipts will-issue therefor . 
and. the amounts” deposited to the official ‘credit. of the receiver as. 


- hereinafter directed. Moneys Som receipted for. will be. deposited’ to 7 or 


the official credit. of. the receiver: of public moneys as “Unearned . 


| “moneys” ” and &0 held. ‘until the. complete record in the case, in ¢on- | 


. nection’ with which: deposited, -has been. transcribed and ‘filed i in the. 


aot local Jand offiée,. and ‘payment will then. be made. to the contest clerk, 
| after securing proper voucher. therefor, and the net balance, exclu- en 


‘sive of such payment, deposited to the credit of the Treasurer of the - 
- United States, and any excess amount. returned - to the proper. parties. 


- - Report. will then be made of such collections and: expenditures” on 


Form 4-108 and Form 4-108a. ” - (See pete 58. et ce of Rules of 


cae : Practice. 3 


(8) In, naeg dost proof « on ae land ee when ‘the testi- 


| ~ ei is reduced to writing: in the local land offices. . Aare 36 L. D., _s : ; 


45st" "—atr0n 16-85 


gg 
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In computing the fies for eae testimony to- eae Sue Pes 


| the words actually written must be charged for:and no charge should - : 


’ be made for the printed words. (See pars. 10, 11, and 12, sec. 2238, 


Us S. Rev: Stats.) The words written must: Be: counted and he: 


_ charge made in accordance with the result of such count.’ ‘Registers _ 


and receivers must not have a uniform fee of. a bastegty sum in | every << 
case of the same class of proofs. = eS - 
196. Transcripts from: records Registers: ‘aid receivers are en- 
‘titled to charge at the rate of 10 cents per 100 words for making — 
a transcripts of their records. for individuals. at: of Congress. of r 


Whe | Mar. 29,1904.) 


A transcript is a siteral: copy of the words, ieiar aa gare | 
which make the record. The correctness of the transcript may or ey 
not be certified to, but it is nevertheless a transcript. — prc . 

“Registers and. receivers of: consolidated land dee only are en-_ 
titled to charge, for. furnishing any. other record information, such -. 
fees as are’ properly authorized, by te tariff existing in’ a local - 
courts of: their district. ° we 

- Record information is. held. to be: any offal siatament' of the els 
appearing of record, a certificate, and for which they. .6 are 2 entitled. : 


. to charge the fee as above authorized. 


In the. absence of the State fee bill, Sroviding: for adh me regis-- 
- ters and receivers will be entitled to charge the fee. allowed clerks - 
of: courts: for’ furnishing certificates. of their. ‘records, ‘and’ in’ the 
receipt for the amounts so collected will cite the-section and ‘page of 
7 the State statute or other: authority for such charge. o 
- While it may often be: desirable for any register and receiver to. 


ane record. information, . there is: no authority for others than ? 
ee ‘officers of consolidated land ‘districts to collect a fee therefor. | 


. The fees allowed to public officers are. matters of strict law, depend-. | 
jig: upon the very provisions. of the. statute; and are not subject to 


ss | discretionary action on the part. of officials. 


| Consolidated | districts. re those districts: into which « ‘one or ‘more : 
7 previously existing districts have been merged. : et 
+. (See Cir. 815, dated Apr. 24, 1914, 43 L. D., 296.) 


127. Plats and diagrams. —Under the: ee section of tie. act of Pa 


- Mareh 3, 1883, authorizing a charge’ to: be made. for plats, diagrams, : : 


| 7 etc., the fees for the. same are hearby fixed as. follows: 


= For a ‘diagram showing entries Rees cen te Peas * $1.00 


pa a For a township plat. showing entries; names of claimants, and character ae Oey 


of PREG ce he ee | ese = 2.00 - 


‘For a township plat showing entries, names of claimants, character. of Soca *. 
-entry, and FATTO CE 5s eA ee ee, 3.00. 


For: a. township plat showing entries, -hames of claimants, character of : 
i entry, number and date of filing or entry, together with topography, ve 


a NO se ee a 
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7 A The mit or en must be of standard size (Form ‘£-590b), ue 


_ -it must be’a correct and complete: delineation of the particular town- ae 
oa ship. There is no legal authority under said statute for registers and = 
- receivers to furnish a plat of a. section or subdivision, or any other 


a fraction of a township, and to charge or receive therefor. a. Propor- has 
a tionate part of the authorized fee. 


128. Lists. f or tanation purposes For li lists of buds ala which a 


are construed to mean. lists of final. certificates furnished State or i 


Territorial authorities for the purposes of taxation, 10 cents per en- 


try: The receipts: must show number of final entries. and: rate te per a a: 


entry. — gt eee Ge a ee ae 
129. Cancellation fee — a8 te ES eee eee ee 
‘For. giving notice to contestants of fe cancellation. of any nomestead, pre- 
| emption, or timber-culture CULTY nan $1.00 


This fee must be tendered to the receiver before any application of 


the successful contestant for the lands involved will be approved. 
The register only is entitled to the. compensation. on account of can-_ _ 
cellation fees, which must be eee ina separate column. of ab- - 
stract. (Form. 4-108a.) - .: | . 
130. In Alabama, Arkansas, Florida, Kansas, Tousen “Michigan, 
Minnesota, Mississippi, Missouri, Nebraska, North Dakota, *Okla- 
homa, South Dakota, and Wisconsin, the following | fees and commis- 
sions are chargeable by law to be collected by registers and. receivers, | 
_and which enter into the. computation of their compensation, ‘ehcept 
-the homestead i re ag Oe Re eg, Shee ee 
| © 181. Declaratory statements.— Bae BN ae te 


Preemption declaratory - statement. gon 


. Soldiers’ and sailors’ homestead declaratory statement-—-_-_----_--» 2 2.00° 
Coal. land declaratory. Sta CONGN Ga is ee a _ 2.00... 
~ Reservoir. declaratory statement. (act Jan. 13, 1897 ae eur cence eer 2.00. : 


Declaratory ‘statement fees are. earned. ir respective of the action 
os taken upon the declaratory. statement. ete Me | | 
182. Mineral applications: and adverse laims—. : 


. For filing and acting upon. each application. for a: -patent___-___---___ “$10.00 Ae 


om ie For filing and acting. upon each. adverse 21 Ls re “10.00 ee : 


| Fees in connection with mineral land applications and adverse 
os claims are earned irrespective, of the action taken on 1 the application oe 
or adverse claim. | ce : Rcentae a ce 


For coal applications se see paragraph nN 0. 8. wea ee 
1388. Timber and stone applications.— i, r a eo ns wl 


| “Por. filing. and acting upon each Snnlienton. to. purchase. amber and. 


stone, ee ee $10.00 ae 


See. circular No 0. bt 6. 
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184, ‘Homesteail applications. — ae 
“For 160 mere: at se 25 per acre: : 


_ Commissions, eee ee the See een eS Cee Soe eke 4,00 : 
For 80 acres; at $1 25 per acre: 7S ae 
De cst k Ni A a ae BOOLe 27: 
Commissions_ PEE Se Oa ETN, ee A EON a AS ee A QMO 
2 TO 
For 40 : acres, ae $1. 25 ‘Der acre: ge am 
Beast Fal ee ee -- B00 
Commissions Ea AOE ae eh ae a ee a 2100-06 5 
—— 6.00 
For 160 acres, at. $2. 50°) per. acre ar tee 
CG ee ee ee 000 
Commissions....-—--—--—-=--—~ Re eee eee a0 8, 00- a 


For. 0. acres, at. $2. 50 per acre: = . 


_ Commissions. AER AEE pee SNE Se ane ate aA EET ES AR TOO st EE - 4.00.° 0: 
———. 9,00. 
For. 40 acres, at $2. 50. per’ nere: 0 « ss 
Bh ee ee 5.00 
_ Commissions er ee eae ee en ae Cir ee ss 2.00 
: %. 00 


Fees and. commissions in: Heoniection ak homestead applications 
are not earned unless. appheation is allowed. Bae | 
“See note to. paragraph: 115. ee 
185. Final homestead SonnGhees oe ee eee 
For 160 acres, at $1.25 per: Mere e eT ece $4. 00 


‘For — 80 ‘acres, at. $1.25 per acre... pe Te ae a ee 20 
_ For. 40 acres, at $1.25 per Ce ee ee 1.00 
-. For'160 acre’, at $2.50: per acre. 800 | 
For 80 acres; at $2.50 pér acre-__i-._2--2-_-2 i 4. 00 
- For .40 acres,.at $2. 50 per ACT Cp nm nner 2. 00. 


| Note. —These_ commissions miust. be tendered’ with the homestead proof, . : . 
together: with testimony. fees at 15: cents per hundred wor ds. The » commissions: | 


- are not earned unless the proof is approved. 


136. Military bounty lond warrants. or 


= - For locating. a 160-acre gape re $4.00 


’.. For locating a 120-acre warrant.—___W2--_---+---.-___------__---.-. 8.00 
- For locating a. -80-acre Warrant. 2-260 2ocs ee ee OU 
For locating a 60-acre warrant -_---------------+------ ne 150 

For locating ‘a. 40-acre ee a ee (1.00. 


See paragraph WT: 2 3 - 
187. Porterfield warrants (act yi ee 1, +1860) —For Ioan a 


- “these warrants the same. fees are chargeable: as are allowed for mili- a 


tary bounty land. warrants. | The moneys are. oo ee of 7 % 


fae, the action taken, 


4 


i transcripts of their records for individuals. (See a 126. ve 
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138, State Se ae a7 iwi eee, 7 oe 
- tai each final location of: 160° aeres vee. fraction thereof) cndaes any 


grant of Congress to. States (except. for agricultural colleges) <__o.. — $2. 00 Ee 


No fees are chargeable om State swamp- -land. selections, ‘but'a fee — 
of $2: is:to. be collected on each location of 160 acres or fraction. 
- thereof made with, aan -land indemnity, certificates. [eee ey . 
| “Nore. _This money | is. not earned _ unless the selection is “approved. (See a 
"pan. 120) ee a a a ; case : 
139. Railroad and other elections — | e &. 
. For, each. final location of. 160 acres. (or fraction ther eof). five railroad. or" 
other a eee Stee aie weer se $2.00 — 
» See paragraph 121. Pe. & , a2 
140. Agricultural college sorip.- —_— | : | 
4 For each piece ‘of. agricultural college’ scrip negro a $4.00 = 
Norn. —This money is earned ir respective of the action taken. - ae 


141. Private land sorip, Valentine:: sorip. —. 


‘For each piece of scrip filed on unsurveyed ee kes $1. 00 ae e : 
For each location of sChip-— 2 gs ete te Seg asure eo epee ts a eth 


“Nort. —The moneys are earned irr espective: of the action taken. 


149, ‘Supreme Court scrip. No fees or commissions are allowed on | 
the: location of Supreme Court. scrip nor, on the location of Indian’ _ 
b: scrip: or other. ‘Private land. ny oe as specifically provided for 7 
by law. | : 


| 148. Red weing ‘testimony to writing Vets for reducing teathinony: ; ee | 
to writing are allowed at: the rate oe 15 cents per. 100 words.. Be ~ 


par. 125.) | 


144. Transcripts from coords a eae ‘and receivers’ are en- 


7 titled to charge.at the rate of 10 cents per 100: words for: ne ‘ 


145.. Plats and diagrams. (See par. 127, ae : 
146. Lists for tawation purposes. —(See. par. 198, - 

7 147. Cancellation fees.— (See par: 129.) — 7 | 
148. Soldiers’ additional homesteads. he on nitd Cora re 


| with soldiers’ additional, homestead - applications. will. be. computed - eo 
in the same manner. as are ordinary homestead fees and commissions. ~~ 


— . The. original fee and commissions and. final commissions will be col- . | 
| - lected together at the: same time, and. must be applied. before certifi- ~ 
cate. issues. _ a Se a 
149. “Penalty Yorn imiproper fees. _No cee commissions, or rewards | 
| are required or allowed. to be. paid at Dnied States land offices for 


extra services of any. character” whatever; and registers and re- ~ 


-ceivers are Absolutely. prohibited by. law from charging or Tecetvings - 
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tee % directly or jadimecelyy any fee or compensation not ‘expressly. author: : 
ized by law,-‘or for any serviees not imposed upon them by law, ora 


. greater fee or compensation in any. case than. specifically. sliow cd by . 

~ law. Officers charging or receiving illegal fees, compensations; - or > 
va gratuity are | subject to summary dismissal. trea office; 1D. addition. | 
- to the penalties provided in title “Crimes,” chapter “ Official mis- 


: conduct,” United States. Revised Statutes. . Illegal fees. received by _ 


Os clerks, employees, ‘or agents. are. received by the land officers within — 


. * the meaning and prohibitions of. the law, and registers and- re- - 


ceivers will be held a sonally and. oficially responsible therefor. 
| # CHECKS. _ | | 


150. Co oe panei uncle __Where ahéers seaied by receivers 
for return of unearned moneys have been returned as unclaimed: ‘they. 


ne should be retained in the possession of the receiver, to be delivered 


to. the payee when applied for. After the expiration of five years . 
_.from the date the moneys covered thereby. were originally received 
_ by the receiver, such checks should be transmitted with the return of 
outstanding. checks - (hereinafter provided ‘for), in which they are 
included, to this office, which will forward them to the Secretary of ; 


the Treasury, who will place the amounts thereof to the credit of. 


the. appropriation “ Outstanding liabilities ” and the personal credit 
of the payee) as odes by the act of March 2, 1907. Ge 34 Stat., ae 
: 1245, )- | 
| 151. Outstanding ace Reh requived. Reeves of cable 
moneys should not deposit to the credit of the Treasurer of the United 
~ States on account of “ Outstanding liabilities ” ” the amount of unearned 


we moneys on hand for five ‘years or more that: are represented by checks ; 
issued ‘by them for the: refund of such moneys to applicants which . - 


‘remain outstanding, but. they should make a return, in duplicate, of. . 
-. such checks’ to this office atthe end of each quarter. and: ‘they will be 
-_.. forwarded to the. Secretary of the Treasury. oo 


152. Outstanding checks—Return when receiver ratires —Whenever is 


3 any receiver of public moneys shall cease to act in that capacity, he — . 
| should at once inform the Secretary of the Treasury what checks, ae 


any, drawn by him are still outstanding and unpaid. Ifthe checksare — 


. in his possession he should transmit them to this office with a schedule — 


4 em thereof, in duplicate, for reference to the: Auditor for the Interior | 
. Department: for file with his schedule to await claim of payees: for 


met ery to them. _ a 
158. Outstanding checke—Amounts. to. Be deieniined. ae Ce is. 


| necessary for the receiver in order to balance his account to know the | 


amount of outstanding checks, he should carefully examine and com 


. 2 - pare with his recor pee of checks issued, the monthly statements of paid” a4 
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ee diedes from the Hiveasnie: ae the United: States, ~~ notations ¢ on | = ee 


eke stubs: or checks of the Payment 0 or. cancellation. thereof. 


"MISCELLANEOUS. - 


154, _ Mineys fendered: for tad in. ae districts. aah, tendo: of 2 


money in connection: with an application for lands not situate in the” : 


receiver’s land. district: must:be Teceipted: for by him and ‘the amount = 


- thereof. deposited. as “ Unearned: moneys * > and immediately. returned. 


~..to the party tendering : same by the receiver ’s oficial check, together 


ae with the application with which’ tendered, after -giving the ieee : 


-.-eurrent serial. number and - making proper: notations. thereof upon 


ns the. serial register. Due report. of the receipt and the return of the — 


money must, “of course, be made in the receiver’s accounts and of the 
application. thereof: im connection. with. which tendered, upon the: i) 7° os, 
“General ..schedule. of serial numbers,” with notation in the 
i. i Remarks” column. For. example; Se aapceae returned, lands. ine. 
ae Seattle District.” PP ia | 3 | Oe 
In returning such moneys the r receiver neal agi aie eee era ot 


ting same of the reason therefor, and that he: may immediately. ee 
- forwar d his. application, together with the. check returning his remit- 
: tance, pr operly indorsed, to the receiver for the land district i inwhich. . | 


| the. Jands. desired are located. In this connection, however,, appli- — 
‘cants must: be advised. by. receivers. that checks issued by receivers of. © - | 


3 public moneys will in:no case be accepted as a. form of remittance in— 


- connection. with any other application than that of the original re- | 
| mitter, as. more. than. one. indor sement.. on such. checks will pr ohibit Fe 


~~. their: acceptance. by receivers. of public moneys. If any checks of | 


; - ‘this character-should be. forwarded to a receiver in connection with 
— applications for lands i in his district, ‘which. applications were origi-. 
nally presented to another land office, the receiver will issue. receipts 


therefor and. account for ‘the. amounts: thereof. under aaa es 
regulations. oh. cae how tt | ofa, 
155. ‘Reappr aisement. of: tanibior: ind: oe Vande The 1 money. dee: ae 
oe posited to cover the cost .of. reappraisement, of timberlands under the | 
.. circular of November 30, 1908, as revised to August 92,1911, should be. 
_.. retained by the Receiver as ‘ imearned moneys” pending reappraise- 


' ment. ‘Fhe appraisement. will be made by party designated by: the - 
~ chief of field division, and. before. making payment in accordance ~ 


with: paragraph. 24 of said circular. the ‘receiver should secure a.) 
~" youcher (Form 4-152), signed by the ‘appraiser, and certified by the~ 

ped chief. of field division who employed hin. This voucher. should. ‘be: 

forwarded » with memorandum copy thereof. with the. receiver’s — 


_ “Abstract of moneys applied or ‘paid to appraisers.” (Form ‘1038f. Je ce 


(156. Sales of Government: property.—Moneys’ received - land 


i ollices from proceeds.o of sales of any be ge should be sepa ited. aa | 


552° a DECISIONS RELATING TO THE PUBLIC LANDS, ; “von. 


Pe Unearned moneys,” recorded on Forms 4108 Pare 4-103f, and ene -, 
ceived and applied in the same manner as. other moneys. Such 


oa moneys should be deposited to the credit’ of the Treasurer of the. 
_ United States as “ Miscellaneous receipts, proceeds: of Government — 


: property.” Certificates issuing ‘therefor. must. ‘show | on: the. back 
thereof, in detail, what. property. was sold anda. ‘copy. of the letter 


of the General Land Office. authorizing the. sale must be. furnished © i 
‘and attached. to the abstract. oe 41088. 2 epi ge ng ieat 


“OUTSTANDING: LIABILITIES. i a a Ts 


2 4 157. “Act of Marck 2, 1907 (34 Stat., 1245) At ihe: aa of ie she “ 
‘quarter receivers will. prepare, in triplicate, on Form 4-103, an item- — ; 
ized list of all unearned moneys which have been on band? for five 


-years’or more, giving thereon the date each item was originally ° re- 


ceived, the receipt. number, if any issued therefor, the name and ad- - 


dress of the -remitter thereof, and the. purposes of its tender, which 
Jist shall bear the.certificate of the register and receiver that ie same 
 is.correct; that the amounts are due and payable; that due diligence - 
~ has’ been exercised: to the return of same; and that the sums specified © 
have. remained unclaimed for: a Bice of five Pia or more. (85 : 

L. D., 568.) _ a : : | 
| “Where amounts appear on. receiver ’s ‘records, ie the remitter can 
not be identified; a séparate list upon Form. 4-103. shall be: made 
thereof, in. triplicate, showing the amount, and, if possible, the date . 
. of. receipt: of each item and whatever ether: information 3 is available 

-for identification, which ‘list shall bear the certificate of the register 
' and receiver, that after careful investigation the ownership of such 
moneys could not be determined, and that they have been pores | 
| in the unearned account for five years or more. | 


_.. The total of each list above provided for will be cep atly: ‘de: = 
: posited to the credit of the Treasurer of the United States as “ Out-  - 
| standing liabilities,” lands, act of March 92,1907. (34 Stat., 1245. a 


158. Repayment. of outstanding iahdition —Application for the | 


% ; return of unearned moneys that have been transferred to the Treas- 


- ury under the act of. March 2; ; 1907, ‘should be stated a8 the e appli. . 
. cant, in: 1 the i soliowinn 3 form: ante a | 


APPLICATION. FOR RETURN OF “MONEYS COVERED INTO | THE TREASURY. AS “ OUTSTAND- — 
ING LIABILITIES, oe | 


= Done a RE ERIE a RL who ~- 


As made payment of $_-----, in connection with: ER ae A a a ee Nes ee o 
. od ce - ; J (Sind and number of application, ete.).. - 
: [oar aOR OA ae, receipt No. secrecy, hereby | make. 
oe ee ~ (Date.) 


_ application, in ‘pursuance of. section 4 of the act: of Mareh 2, 1907. G4 Stat, = : | 
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A 1245), ‘tor. the return of said amount, whieh has been transferred to the Treas- 
| “ury as as Outstanding Mabilities ” nner said act, er A. Me 


ane nn a nn enn 4 


We her eby certity that it appears from | the records in “this. offiee: that ane oe 
statements in the foregoing application are correct, and that the amount stated 


was” transferred . to the. Treasury: as.‘ Outstanding liabilities,” in pursuance of © — 


the act of. March 2, 1907, in: ‘the. accounts. of the receiver of public moneys of _ 


- the. United States. land office: iat for the equine 3 
aa MONACO es ce : Sie | : 
ae "- Receiver. 7 


| Derinraten OF THE “Twrenron, 

- ‘GENERAL: Lanp. OFFren, ; 

pais ore lish @ _ Washington, D. C. oa ae ls 1) Se _& 

Examined and 1 approved. ‘It appears. from. the records of this ‘office that the 

statements in the foregoing application and certificate are correct, and that the 

amount involved has been deposited in 1 the ‘Treasury in accordance with the act 
“of March 2, 1907. Be Be ope . : ) 3 


ee rr es er SS Re SY eS Se ES a 


“Com missioner. 


The ‘register and receiver will | certify, as. above ‘directed; to the correctness: . . 


of the. account. as shown by the records. of. their office; and: forward same to the ~ 
Commissioner. of ‘the. General’ ‘Land. Office for. administrative examination, and 
transmittal to the e Treasury Depar tment: for settlement. Te - 


BONDS.” ae 


“159. Hecewers: NEW : ne eae ng ioe receiver’ S accounts, a ee 


cabs is’ required. that. the receiver transfer.to his acounts under his. new > 


bond - (or to his successor when he has not been reappointed) all moneys: 


~~ which constitute his. balance of “unearned moneys” at the close of = _ 
business on the last day for which he is to render. accounts under. his | 
old bond. The balance. due the United. States embraces’ both “un-. 
. garned” moneys and ‘ ‘earned ” moneys. “If the depository i is not in. | 
the same town. with: the receiver, the account should be extended - 
to include. the date: of the last. certificate of deposit, and. same pe F 


oO be included in the “ Abstract of ‘Treasury deposits.” wee 
_160.. Rendition of accounts. time.—Final accounts: mider any. honds 


te must: be rendered within 20 days from the: date receding + bee ale: ; . > - 
of the approval of the new bond.. 2s 


161. Balance .from. United - States. _The balance. ue ROM ee 


United States: embraces. the. ‘balance due to the receiver because. a 


.* 


| _ overdeposits, credit differences, ete. . 
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162. Certificate of deposit. AN | receivers a mabe moneys aise: 


secure separate certificates of deposit (Form 1A)-for moneys or 
| ~ balances: deposited as receiver and as special disbursing agent, and — 

_ the proper funds, appropriations, ete., must appear upon. all certifi- 

cates of deposit. The certificates. of deposit must also clearly show 
7 that. they are moneys. or. balances deposited . “Under. bond dated os 


a en ~ eee eee eae ee . 


163. ‘Closing accounts when relinguishing office. _w — peuaguich. ae 


yng his. office, the receiver will prepare, in TRIPLICATE. (Form ~ 


4-108), a list of all “unearned moneys * in his possession at thetimeof =~ 


2 relinquishing such office, all copies of which the receiver will forward’ 
to the General Land. Office with his final accounts. The triplicate 


_ copy will, after it has been checked. with the records of the General _ | 
Tiand - Office, be transmitted to his successor. The outgoing receiver 


should transfer by his official check the amount of such list to his 
successor as soon as he has been officially 3 notified that his successor has 
entered on duty and his bonds approved. 7 ce = 
(164. Deposits. on. relinquishing. office "The: receiver of public 
moneys must. deposit to the credit of the Treasurer of the United 
States on: account. of various funds—“ Sales: of public lands,” “ Fees 
and commissions,” etc. —all moneys which are earned at the time of 
7 rélinquishing: his office, and le should ‘deposit to his official credit, 
as receiver of pepe) moneys all . unearned moneys: » on hand at that | 
‘time. | : A sae, 
165. Fractional ‘accounts oe receiver aaah sedge: fractional: ; 
quarterly account. when 1 tana UP. to and including his last day in 


“office. 


- 657. yo 


166. Death of. receiver. sy case of: vacancy eied Be death of the 
receiver his final accounts should be PED, and certified to. by the 
: register as shown by the records.- : | 


(Hor vacancy in- office see 9 L. Ds 3653 ou) 7 D., 2975 aa 26 Stat., a | 


167. Dispanenens. _No ane will es mae by a iesier | 
as ‘special disbursing agent of the: land office for any, salaries or ex-- 


- penses that may have accrued for a. fractional month, except. semi- 
monthly payments to clerks on the 15th, but he will deposit all bale 


_ ances. of moneys ¢ advanced him as such officer less outstanding checks 
-to the credit of the Treasurer of the: United States on account of the - 


oe ey various appropriations from which. advanced. ‘Care should: be ,ob-— - 


served that the certificates of deposit issuing for such deposits clea rly. 


_ show the appropriations. Unpaid. claims should be Fonwarded: to the - 


nae General Land Office for settlement. | 
168; Entrance on duty and instructions. Wheik a receiver is noti-. ee s 


4 ‘fied that his bonds have been. approved he is. authorizéd to. receive, 
when he enters. on duty, all “unearned moneys” which ‘the outgoing 


~ 
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-.-. veceiver has: Kean. directed to- beanaten ‘to dant by hig: Bficial check; - 


= and. which, when. received, he must. immediately place to his” credit“. oe" 


as receiver. of public moneys: as ‘ ‘unearned mene 2 with his ee ae 
a designated depository... = | ead 
_ The new receiver must. not rere or eately any be te money - ae ul Poet 
-. the’ list thereof, which. his. predecessor will forward with his final 


accounts, has. been approved. by: the General Land Office, when it 


will be transmitted to-him, and he will be: duly notified as toits ap- - 


--proval or any diserepanciés therein and. authorized as to the x return or Ps | 


application of the amount covered thereby. 


The incoming receiver ‘should. receipt to the outgoing x receiver, aa oes 


_ ~ duplicate, for receipt blanks;. by numbers, one copy of: which should | a 


’ be forwarded with the: final ¢ accounts 2 the outgoing receiver, 
es | ‘SPECIAL DISBURSING AGENTS. 
Acoust Consisrs | or Waar, 


169, The account ‘of a. " disbursine ified consists of a complete, 
-- continuous, itemized record of his: receipts and disbursements (the 
latter term being herein used to include expenditures and deposits _ 
to personal credit), as shown by his bond, requisitions, abstracts of — 


-. collections, checks, vouchers, subvouchers, aah receipts, abstracts of — 


expenditures, accounts current, and: cash account, which will be con-— 


sidered in the order naméd, nad the account. for any specific period ~~ 


- ‘should include only such fiscal transactions as are completed within | 
that. period, as evidenced by the. dates appearing on checks; ‘cash | 
Bat i accountable eae and certificates, of Gepost: ara 


| Account. Beams Wary. 


: 170. A disbursing officer’ Ss. -acoount andes any. ‘bond must. ee = : 
from the date. of approval of such bond by the Secretary, without mee 
. reference to the daté on which. funds. may -be advanced thereunder, — 
3 except that 3 in cases where a bond. given in connection with a ‘particu- btn oe 
lar appointment is approved prior to the date on which such appoint- 
ment. becomes effective, the account should begin. on the: date the ap. oe 


- pointment i is to 0 take effect. 
“eS | Racers.” 


: ADVANCES. 


iy 171. "Authority for Rh abaiices of oubité money ‘to disbursing ‘off < 3 | 
-- eers-are authorized by section 3648, Revised Statutes... a 


172. Conditions precedent.—Before an. advance of public. dies: 


4 : can be made to any officer or pps of this bureau he must execute eo ran 


ee hana for ie careful ee of his ditties ar the faithful ie 2 
- bursement of and an honest accounting for all moneys, public funds, ~ 
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and property coming into his hands, and such bonds must be ap- . 


proved. by the Secretary of the Interior. And if- funds are: already : | 
in hand under a. former pond he must deposit: such Dulance: and lore a 
e his account. | 7 


. 178. “Regittsitions caver. a edna omen we filed a. | proper | 


. bond and with it the three-cards showing. his autograph signature, _ 


he may ‘make requisition: for.an advance of public funds. This requi-. 
sition must always be made on Form 4-581, must: be mailed: without 24 


other inclosure except in cases. where.a letter of Galea is — St Tha 


sary, and must show the following facts: 


- the terms. of a, general appropriation allow the use of not to exceed. © 


_ (a) The date of the bond: under. which the nevenes is saquesied: | 
-(b) The balance under each mapErope ston on the date the requi- : 


sition is transmitted. 


—(c). The total es on nae Et ae * 
(d) The amount requested under each appropriation. 
(e) The total amount requested. - | 

174, Requisitions, special cases. Bpcctal disbursing pee who - 


make requisition for funds from. the appropriation for “ Deposits by 


individuals- for” surveying public lands” should show the. specific 
amounts to. be used In connection with mineral: or agricultural sur- 


-veys: and in connection. with. railroad surveys, giving the initials of 


the railroad. company in connection with the latter. .And whenever 


a maximum named for. some specific purpose requisitions: for any: 
- amounts to be used for. the specific purpose must indicate the amount 
requisitioned for such specific purpose. A failure to enter the bal- 


‘ance on hand under each and all appropriations, or to give any other ~ : 
| information hereinabove required, wall result.) in a a delay in the etvence oe 
of funds. ° : 


175. Reguinond funds of other pied re requisitions bacluds 


a request for funds of some other bureau set aside for use by this 8 
office, two memorandum | copies should be furnished, but if a separate 
| request is made for funds of the other bureau. one mémorandum copy. 


only is required. “Requisitions for. Indian. moneys should cite the 


_.. Indian Office authority, as, for example aos Cc. E. BR es 7 
 82191-15, March 26,1915). 


176. Requisitions made pagel —All requests for’ funds are ats 


| . special by this office and are promptly forwarded through the Secre-- 


va tary of the Interior to the. Treasury pipes for the 3 issuance ot 
: warrant. oe 


- office is in each ¢ case » forwarded to the disbursing oe as notice to. 


‘177. Notice of cae. aay copy of ae fequigition ae by this 
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. him of the. fact that. ce original. of. stich requisition has been for- = 

warded to the Treasury: Department. — ct | : ; | 
. 178. Make requisition early.-As thers will necessarily. ba some: Adee oe, 
: lay i in view of the large number of. requisitions received in the Treas- 


2) ary Department each. quarter; disbursing officers should: mail their — . - 
.. requests in sufficient time to permit: of their Teaching’ this: s- oltice es 


— Jeast ‘10: days before the funds are needed. . 


19. Fumds not: to exceed bond. —Funds can Kok be een ie 


| excess of the amount of the disbursing officer’s bond, and he should in - an 


- no case make. requisition’ for an.amount which, added to the total of 


> the. balance. on- hand: from. all. -appropriations,: mou exceed: the Aas 
_ ‘amount. of his: bond. » - 


180. Appropriation. ee Treasury See stone: require ‘that che = 


titles of. appropriations, as shown in all estimates, disbursements, a 
accounts, and vouchers, shall be exactly as such titles appear on the. 


os books of: the. ‘Treasury. These titles are correctly shown. -on the. 


‘memorandum copy of the requisition mailed to the disbursing officer, 2 


oS and he should use.such memorandum copy. in posting the amounts to — a 


| "the several. appropriations, being very careful to credit the United 7 


aie _ States with amounts. under the exact. titles as reported to him. | 
-181. Fiscal year an important: part of title-—The fiscal year isan 


Saal important part of the title of annual -appropriations and should’ in ca 


_ no case be omitted. Appropriations: are ordinarily made for a specific | 


fiscal year, ending in-each case with June 30, and the appropriation | | Cane 


is available for payment of expenses: incurred or-sérvices rendered 


| 2. . during the fiscal year. ending with June 30 ofthe year shown ‘in the a . ote 
ane title. ..For. example, - “Protecting. public. lands, timber, etc.,. 1918, Mee 


indicates that the appropriation. was made for the payment of serv- 


ices. ‘render ed or articles purchased i in accomplishing. the object indi- — 


oe cated during: the fiscal. Year beginning: J uly, 1, 1947, and ending Jw une ot ioe 


$0. 1918... ¢ = | 
While the same quantity of. supplies may Be e purchased i in’ Ries as - 


-.-would under the samé needs of the service be purchased in any. other — 7 
‘month, notwithstanding the fact that such supplies may not all-be 


- consumed during that month, no additional quantity should ‘be pur- - 


cs : _chased for the purpose of. using an: -unexpended: balance: of annual b. By 
- appropriations: (oe 3690, R 8.; 6 pea Dec., 818; Ke ome: oes a 


a 193.) ne 
189. Fiscal year When t title Maclaee bio ve use of ro years ‘a 
as & part of the title of an appropriation indicates that the appro- 


.priation 3 1s available: from the date ofthe approval of the act to the” Se 
end of the ‘Succeeding year. For: example,. the appropriation for. - 
“Classification of lands involved i in. Oregon & California Railroad 


| 7 : forfeiture suit, 1917.and 1918,” was. ‘available: ‘from. — 17, 1917, ee | 
ne the date of the Ere of the act, till oo une e 80, 1918, | 
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183. C heck books. —Requisition in duplicate on Forms. 1231. and wee 
y 1981a for a supply of checks sufficient in each case to last six months- 
should be made on the Secretary of the. Treasury, allowing : six. he ao - 


- for printing and delivery in normal times. 


184. Depositary. —All funds advanced to aieuene officers are 


| placed to their official credit with the Treasurer of the United States, ee 
on:whom all checks should be drawn and with whom all public funds | 


"-should be deposited, deposits being made enipoueD: convenient desig: fo 


- nated United States depositaries.. 


185. Embezzlement—Every officer or agent of ihe United States wt 

~~ who deposits, converts, loans, withdraws, transfers, or applies public — 
. money in any manner, except as authorized by law, is deemed guilty _ . 
~ of embezzlement, and is liable to a heavy fine: and. deaprisonment. - 


(Secs. 5488, 5491, and 5492, Revised Statutes.) — 
(186. Oficial credit defined. —-Whenever funds are epixeed or. ‘depos- . 

“ited with the United States. Treasurer to the credit of a disbursing — 

_ officer, and subject to. his official check as such, the deposit is said tobe 


to his: official credit. . Any. amount collected or conceded pertaining» < 


toa current appropriation should be deposited ‘to official credit (Form 
6599) in accordance with section 3620, Revised. Statutes, Treasury 
Circular No. 102, 1906, and Treasury Cireular of January 18, 1913. 
Credit for such. deposits should noé be claimed in. the account current.: 
187. Personal credit defined _—Whenever a special disbursing agent 
deposits. an amount to the credit of the Treasurer of the United States 
on Form 1A, not subject'to his official check, the deposit is said to be . 
to personal credit. - Any amount collected or conceded pertaining to 


an appropriation not then current. or belonging to “Miscellaneous. ~ 


_ receipts” should be deposited to personal credit: . Certificates of de- 


_ _ posit for « Miscellaneous receipts, proceeds of Governtnent: property,” : 


- should have indorsed on the back a detailed list of the property sold. 

Credit for eg to personal . credit. only should Be claimed 1 in the : 
| account current. PD BS EP ee ws ee eS Pa See 7 

a ae "COLLECTIONS, 


188. Te addition | i ihe arpounts. sid. by Teeny eee 


vag epeeial disbursing agents. may occasionally receive funds from other.» 


| sources, such as for the sale of Government property (collections i. 


from: which should be deposited to personal. credit. on. account. of — ce 


Oo“ Miscellaneous receipts, proceeds of Government property”), refund _ | 


on mileage or scrip books (which should be deposited to official credit = 


. | if the appropriation. is’ current, and. to. personal credit. if it is not | 
i current, on account of the appropriation from. which: the books: were 


bie originally purchased). 


“189. Amounts recovered: or withheld from c carriers = Moneye & Fecov- ae 


: ered from common pais whether in cash. or by dedneticn, for _— 


— cate: ae 
J hereby certify. that the Anes statement | is s true and correct, and represents Fe ; 
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OD we value of. ‘Jost. or ‘damaged property, should tas neers into the: ie - 
ee Treasury as miscellaneous receipts on account of “Proceeds of Gov: Ls aioe ae 
-. ernment property.” © (Sees. Bone and. 3618, , Revised ‘Statutes; 2 ee 
_. Comp. Dec., 379, 703.) Se e a 
! 190. Eupense of sale to be deduétad. Cetin: the sale of com a 
ernment pr oper ty is authorized and there is an expense in connection 


’ with such sale the expense, supported by proper subvouchers, should 7 


-. ‘be deducted from the gross receipts and the net proceeds only should =~” aa. 


be deposited to: personal credit under “ Miscellaneous receipts, pro- . 2 a 
. ceeds of Government property.” The officer conducting the saleor 
" aac the pipeerd= thereof should furnish the. following certifi. Sag ou 


"the: actual amount received and expended, | 
(Treasury Circular 6, Jan. 9, 1897. pee phere ye 
191. Abstracts of polleation = Bor ‘any. éollection mails by : a aba . 

ing agent “ Abstracts of collection’ ” (Form 4-106b) must be rendered 


-in duplicate, on which should be shown the date of receipt, the name- _ 


_ of the party. from whom received, the amount, and the appropriation 
or fund to be credited. Collections from different funds should be | 
-kept distinct.” oe 


199, Reosipts ‘for office ie Moneys’ ‘received oe ‘the: ‘United oi = 


States surveyors general for work to be done in their offices should be. 
accounted . for in accor rdance with Circular No. 483, dated Jv une. 29, 2 
“Dispursmm ns. - i - ous ; : — 

- EXPENDITURES. oe 


Coeds approved July 8 31, 1894 (28 § Stat., 208), eed 


Disbursing officers, or. the head of any ‘executive department, or. other eat aon 


oe lishment not. under any of the executive departments, may apply for and the | Seo - 


: Comptroller. of the Treasury shall render his. decision: upon any question ine | 


volving ‘a. payment to be made by them or under them, which decision, when i. 
- render ed, shall: govern the Auditor: and the Comptroller of the: a reastay in. 1 Dass- | 


- oe ing upon the account containing said ‘disbursement. 


nee ATL requests. for’ decisions by the’ comptroller 1 must, be submitted pigs 
ae i souk the: Secretary of the Interior. | a 
194, Conditions precedent to.—The sondidons! necessary befor’: a aoe 
i disbursing officer may. pay any ‘claim. are that-he shall have filed a 


-- bond; that. the bond shall have ‘been approved: by the: Secretary ; | 


7 : that he shall have made requisition on this office for an advance of 
-. funds; that this office shall havé requested the Treasury Department se 
_. tomake such advance; that the necessary amount from the particular © 


- appropriation shall: have been placed to his official credit with the ag | oe | 
snes United States Treasurer; ‘that he shall have knowledge of the sda cae 
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- -being So Seas ond that a -youcher made up. in ive: prescribed fon 7 


teh : shall have been: presented to him for-payment., (Secs. 3623 and 3678, _ as 
7 Revised Statutes; 4 ‘Comp: Dee 317, 568 5 eae Dec., » Sept. 28, 


“CHECKS, 


“195. In general Payments should bé ie by check ales i is 


ae impracticable to make payment in that. manner ; the checks. to be 
numbered in the order in which they: are drawn, beginning with 
~ No. t for the first check and continuing in one series.so long as. the. 7 
‘officer or employee continues as a disbursing officer. (checks are num- 


-bered when printed: in accordance with officer’s requisition—F orm 


: ; | 1231) ; each check should bear the date on which it is drawn; should’ 
be in favor of the party, by name, to whom the payment is to be — 


| made. (except when drawn for cash under paragraph. 301) 5, should — 


agree in amount with the voucher in payment of which it is drawn; 


- must show on the. face or back “ the object or purpose to which the — 


‘avails are to be. applied,” the purpose being clearly: but briefly indi- 


cated in some such form as“ Pay,” “ ‘Pay. oll! » & Burehase of sub: « .* 
: sistence,” “Purchase of supplies,” « ‘Pay, and, expenses,” ete.; and 


must be identified with the voucher upon which it is issued i in. pay- 
“ment by having noted thereon the number of the voucher. (For: out- 


. standing see par. 312.) 


“196. Check stubs. The. Gils ot the appropr: iation ah ould: Be oo | 
“on the check stub, together, with the date, name of payee, and voucher — 


number, but it is not~ necessary that. ‘the appropriation should be ; oa 


shown on the check. ea | 
19%. Issuing duplicate cheeks Seis upon the ee of a: 


a “heck the owner, to better protect his interest, should, in writing, - 
raed “noti#y the office’ or bank on which it “was. drawn of. the fact of such - 
loss, stating the name of the disbursing officer or agent, by whom | 
it-was drawn, describing. the ‘check—giving, if possible, its date, 


c. “number, and. amount<and: requesting that payment. of the same be : | 


stopped. The disbursing. officer or: agent . who -issued. the original 


check: should also. be: notified: : ‘The necessary. instructions relative — 

- ' to the issuance of. duplicate checks (Treasury Circular Form 1343, — 
Apr, 14, 1916) and blank indemnity bond may. be‘obtained on ap- 
plication to this office. (Sees. 3646—as amended and reenacted by 


acts of Feb. 23, 1909, and Mar. 21, 1916—and 3647, Revised Statutes.) . 


5 ADB Spoiled or canceled checks. Spoiled or canceled checks should 
‘ be. sent. quarterly | direct to the auditor ‘for. ne eee and future a 
: reference. aes Seg Ae gene & 1: ae ee 

tae ” VOUCHERS IN GENERAL. | 


199. opine of gal tone ma voucher made ‘up. in en preccribad ee 


- form may be q “Voucher for E personal services’ ef (Form. kel 
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« Pay- roll. souchen” us (Form. 4-112), a“ Mauchar ee services| and 7 


traveling. and. other. expenses ”” (Form. 4-152) a, Voucher. for wit | 


~-ness’s_ services” - (Form. 4-665e), a os Voucher, where testimony «is. 


a taken by deposition ” (Form 4-665d), ‘or a “ Voucher for purchases. 


and services.other than. personal.” (Form 4660p). These pousnere 2 
~ will be discussed later in the order named. , 2 
200..2o be in. favor of. claimant—Assignments: wed —All ‘youch- | 


- : must be. stated i in the. name of the person, company, or. corpora- — = : 
. tion. rendering the service, and checks. drawn by disbursing officers) 


in payment of such vouchers must be in favor of the party, by:name, -~ 


. to whom the payment. is to be made, and payable “to order,” the 


7 assignment. of claims upon the United States being prohibited | by - 


section d477; Revised. Statutes, _ 
901.70 be filled. in before signature —All ai her: anaes be. com- 


pletely filled in by the payee, or before signature by the payee, with- 2 


‘out alteration or erasure at any time; and all vouchers (except vouch- .. = 


- ers for personal compensation. for services. rendered under. the per- 


sonal supervision of some administrative officer and ’so certified by — 


-him,. and vouchers for services and:traveling and other expenses) 
must be certified by the claimants as correct and just. | 7 Bes 
202. Signature to. —Each voucher must be oad: with ‘the full ‘ 


name of the payee and, if sioned by an agent, with the full name of - 


. .his authorized agent, the relation of the agent to his- principal being — 

i ; shown in all cases where’ a-voucher i is signed by other than the payee. me 
oe When. a voucher 3 1s. signed 3 in the name of a firm, company,. or corpora-_ ‘ee f. 
‘tion, the name. of the person. writing the. firm or corporate name, aso 

well as the capacity in which he signs, must appear, and if a signa- 


ture is made by mark, the mark must be 2 witnessed Dye a disinterested | 


party. a 
208. Contifying officer. AT rae peters eo ese - a. dies | 


pursing: officer, must. be. certified to as correct by some administrative ne 


ie officer, such as’ United States surveyor general, supervisor of sur- : 
“veys, assistant supervisor of surveys, United States surveyor or 


a ee 'transitman, register or receiver of United. States land. office, chief. of 


field. division, special agent, mineral examiner, timber ea prac-. 


“tical miner, detailed clerk, etc. 


—204.. Approving officer. —The commissioner is s approving oficee for | 


atpenditnces from any appropriation under: his control; surveyors — ogee § 


general ; are-approving officers for, vouchers: covering. the salaries and. 


~~ expenses of. their. ‘several offices; the supervisors. of surveys - and — 
assistant supervisors. are approving. officers for vouchers pertaining to 

: surveys in the field, and it is required that. all such vouchers shall re- == 
- geive the. approval of one of these: olficerss ; ; registers and receivers:are 


approving officers as to the eXPeMEes « of their own offices, and chiefs -“ 
| | 4587" ivr 46-36 — SP aetna! | 
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: | - of field acisens are the approving officers for the axponditanes 1 in a: 
their respective. divisions: Ordinarily when a voucher would be ap- — 


_ proved by the same officer that has certified to the service represented se 


thereby his signature on the same voucher as an approving officer | 
_is not required. The approval of a voucher by a disbursing officer ae 
serves no. purpose whatever; they are not approving officers. The 
- space for approval on vouchers sent to Washington, D. C., for direct ' 
= settlement must be left blank by the usual approving officers i in the 


| ‘field, because such: vouchers must pe approved by the” commissioner | 
or assistant commissioner. et 
— °805.. Numbering pe eee Suoiila’ be. aimibered: in on orden in 
' which they are paid, without reference to the character of the 
voucher, the period ’of service covered, the appropriation chargeable, 
or whether the voucher is supplemental. to one already paid. The — 
- first voucher paid by a disbursing officer during a fiscal year will be — 
numbered 1 and ‘the others in numerical order in-a single Series 
_. throughout that fiscal year. The filing of a new bond cue the. 
| wear in no way aifects this series of numbers;- 3 _ 
206: Appropriation to be shown on poueher ~The full and cornet 
title of the appropriation chargeable must be indorsed in the proper 
| place at the top of each voucher and each memorandum copy thereof, _ 
and if. a ‘voucher is chargeable to two or more appropriations the’ 
title of each appropriation must be shown, together with the specific 
amount chargeable to each appropriation. ‘In the latter event the 
time chargeable to each or other facts controlling the division be- 
‘tween the appropriations must be shown on x the voucher | or in a state- 
ment. attached thereto. Pe, fete ee 2 OS 


“VOUCHERS FOR PERSONAL SERVICES. 


“207. For personal service, ‘including pa y rolls. —A. re to. one 


individual for. personal services should’ be Supported bya“ Voucher ~ 


= for personal services” (Form 4-665a), and, where several employees 7 
are paid at one time, as at the end of the month or at. the close of a 


; particular period, a, Pay roll: voucher ”. (Form 4-112) should. be - : = 
used. Services of the entire office force, or of the field party, fora 


— particular period. may be listed. on a single “Pay roll voucher,” al eS 


| though chargeable to several appropriations, if the names are grouped 
according to appropriations. ‘Whichever. form of voucher i is used it i 
; should not cover services in more than-one month. 3 i 


- 208, Pay roll vouchers, etc.—Must show what --Vouehers: covering a 


: personal services must show the name (first name, middle initial, and - 
. surname, or. first initial, middle name, and surname—John M. Doe © 


- or J. Marcus® ‘Doe), the dates, inclusive, of service, ‘the rate of com- _ Z 


- pensation, -and the amount, and: if there are any. days excepted from 
— the mune included’ in: Y the ee inclusive of service, the specific se 


-~ 


6 
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a days excepted must be shown: Care should be taken that on ‘the first : 7 
voucher an employee’s name: (especially field assistants) shall ‘be 


es written fully, correctly, and. legibly, and that: on each succeeding pay _ . 


~ roll the name shall be entered: in the-same. manner, or explanation 


on Pe made. as to the reason for any change. Do not write John M. Doe ae 
one time, J. Marcus Doe. another, or. John: Doe, a oS J. M. Bee. 


Doe—write the names uniform on all vouchers. ~~ - es 
. 209° Payee’ s certificate omitted.—If£ vouchers covering Pel , 


es services are rendered without the certification of the payee under 


: paragraph 8.of the. Treasury Circular No. 52, dated J uly 29, 1907, - : 


_ whi¢h provides. “that. vouchers. for. personal ‘compensation. for serv- mea. 

-. -ices rendered under the personal supervision of some administrative _ 

| officer” and.so. certified. by him, need not be certified by the claimant, ~ 
provided. the voucher describes. specifically: the position, the. rate ‘of oa 

compensation, and the period: covered,” those. conditions must be Tule 

filled. The term “ assistant’ " does not. describe specifically the Post: we 


tion of an employee. : Pe 
7 210. Personal service defined, _The 2 comptroller, in | Treasury Cir- 
cular No. 86, June 21, 1911, defines. personal services. as “services 
which are. ‘personal in ‘character—that is, which consist. in acts of 


particular persons, performed by virtue of a contract. (express or im- - | 


plied), or by. virtue of the existence of an official relation, which. 
places the skill or ability. of the persons rendering such services under - 
the continuous direction and control of. ‘another (employer « or official 
superior) during the period of service * * °*." | | 

911, Computation of salaries —The act of Congress banners 
J une 80, 1906: (34 Stat. , 768), providing for computation. of: annual, a 
or monthly compensation, has been. construed by the comptroller uD- 
der date of March 24, 1917, (23 Comp. Dec., mt 93), as requiring that— 


1. Each calendar month. shall. consist of 30 days» ‘and, the computation of 


salary. shall be by each month separately, one- ‘twelfth. of an soe salary con- 4 
stituting the compénsation for each month. 


“Qe ‘One-thirtieth of a monthly installment « of salary i is. s to ihe allowed for each. ee 
day of service from the 1st to the 80th, inelusive.. ‘The Jast. day of February.’ 


: counts, as. three days. of ser vice. for pay purposes : ( two. days in. leap: years)... 


8. The 3ist day of a month enters into the computation of. salary. only where - 7 | 
| there is one, day's. absence ina. nonpay status on that day—that is, absence. ili. 32... 
+ nonpay status did- not. occur also. on the ‘80th. ator such: absence on - ‘the oo 


4 Bist one day’ Ss pay. is forfeited. 


919; Per diem rates of dompensation, The. above method ofc com- oe 


ee putation applies only: to annual or monthly compensation of per- ee Nye 


_soris in the service of the United States and not to per diem rates of — 


compensation, rents, or livery, which are explained in paragraph 299, 


Except: where otherwise specified field employees ata per diem rate — - 


of compensation will be allowed payment for r Sundays a1 and legal. holi- 7 
ae days included within the period of service, ae oak : 


— side : "DECISIONS RELATING TO THE PUBLIC. LANDS, _— Lyon 


. 918. Wage in Alaska i-An. auploves who. receives a higher: rate ‘of. 7 


7) compensation or per diem in lieu of subsistence while in Alaska isnot 


_ entitled to such higher rate before arrival at an Alaskan port in going - 
nor. after departure from an: Alaskan port in veturning, ‘and all 
vouchers. including. the commencement or completion of a period at — 
the higher rate. must, ‘Show: time of arrival: at or. Geparhus: from 


. = Alaska, 


214. Oath of office Section! 1757, eel Baten. as. simendéd 
| by section 2 of the act-of- ‘Congress approved May 18, 1884, provides 


that. “any person elected or appointed to any office of honor or profit - 


either in the civil, inilitary, or naval service of :the United epeal 
‘shall take and anbacribe the. following oath: A eee, 2h- 
“L, ‘A. B.,. do Solemoly . swear (or affirm ) that I will support and defend the = 


Constitution of. the United. States against, all enemies,. foreign or. domestic; that. 


ea I will bear true faith’ and allegiance to the. same ; that I take this obligation an 


F freely, without any mental reservation or purpose “Of: evasion ; that. I will well. 
and faithfully discharge the duties of the office: on. which r am about to enter, . 


Sa help me God. 


. OIB, Oath to be fled hejeee payment. held 
(4 Comp. Dec.., ,95) that a person. anployed G or sppeltted to. any posi- 

_ tion- not ereated. by law. and payable from a general appropriation. is = 
not an officer within the meaning of. section. 1757, Revised Statutes, 
and that; therefore, the. taking of an. oath in such: cases is not a.con- 
dition precedent to the right of compensation. | However, as the. regu- 
‘lations of this department require all classified employees to take an 
oath of office-in form as. above quoted, disbursing officers are not 





authorized to. make. ‘payments to such onions until the. oe 


oath has been filed. a | | 
216. Services: bene taking bth: = soon. as. s the’ ‘necessary oath 


has been filed payment oL compensation may ‘be made from the date a | 
of entrance on-duty notwithstanding the fact. that the oath may not» 


_. have been taken until some time deems ci to the. date. of entrance 

on duty. . es tat tes oo | 
ONT, Hines: of taking eect no case is.an “employee. ena4 to. re- | 
a imbursement for the expense incident to taking the oath of office: - 


- 218. Salaries. of statutory clerks:—The salaries of clerks, chiefs of 2 | 


divisions, etc., of this office are paid by the chief. disbursing clerk of | 5 
. the department on.a pay roll certified by the Secretary on acertificate = 


' from this office as to the changes in the office force during the month, 


and no other disbursing officer should’ pay salaries of any such em- a ss 


| ployees unless he i 1S) Succes, directed to do § 80. 


: VOUCHERS FOR SERVICES AND’ ‘TRAVELING. AND OTHER EXPENSES. ee 


- 919. Traveling expenses—Only. actual to be allowed: —The ¢ act of 
Congres arpa March 3, 1875. (18 Stat., aa pede Pugea Ese 
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| That. hereafter onl: actual traveling expenses 3 shall: be allowed. to any. person.” | 
| holding employment or: appointment under the United States, except marshals, a 


Ss district attorneys, and. clerks of. the courts of. the United States: and their = 


“deputies; and all allowances for mileages and transportation in excess of the — 


~ amount actually paid, except aS above excepted, are hereby declared illegal; 
and: no credit shall be. allowed ‘to any. of the disbursing officers. of. the United 


oe States for payment or: allowances in violation. of this. provision. _— 


220, What may bé reimbursed. —The Comptroller of the 0 Treasury - _ 


in a decision’ dated J fuly 29, 1905 (12, Comp. Dec. , 48), holds that:. 


‘Employees are ‘not entitled. to ‘reimbursement for expenses’ of the ‘Govern: oo 


ment paid by them out of ‘their private funds, except where such expenditures : 


- were for services engaged or- articles purchased under stress of ur gent. and UD: 


foreseen public necessity. or for personal traveling expenses. . 


A field employee . of. the General Land. Office. may. be. reimbursed as a part. ane 
- of his. personal - traveling expenses, for. expenditures made. by:. him for. guides — = 
where er services were necessary, and. their _ employment occasional and tem- ae a, 


: : porary. 2 es 


| AS field ainiployee of the General. Tand Office: is. not entitled to irainiparscieit i: 7 
for expenditures for “ assistants ? unless’ It. appears that: they” were employed > 


under urgent: and unforeseen public. necessity, and that such employment did not : 
= continue for. apy considerable period ; of time. : 


221. Traveling expenses: defined. Sagal other wie provided: by. : 


| law the expenses of all officers or other persons traveling on duty or - a 
other’ public. business. for or on.account of this office shall be: confined ee ae 


| to actual and necessary. traveling expenses as hereinafter defined. me 
999), Authority for—aAll travel expenses shall be either. puored aA 


3 7 or approved in writing by the department, by. this office, or-by some = . : 
~ subordinate officer to whom such authority has been properly. dele- . 


gated, and, except as provided i in paragraph 223 following, the au: 


- thority shall be issued prior to the. ineurrence of the expense; shall _ om 


_ specify- the travel to be-performed as definitely as circumstances will - 

“. permit, and shall be attached to the voucher for reimbursement or GE 3 
on file in the auditor’s: office). be’ referred: to therein. _ 

998, Approvals.—(a) ‘Whenever the travel is a necessary ae regu: 


- tae accompaniment of the office or place to which an appointment has - 


been made and the general classes‘of the expense to be allowed: are: 


governed by law or are specified in. the appointment, or. (6). whenever 7 - 


_ the expense has been incurred on account of an emergency, the ap-. 


nee proval by. this office shall be. sufficient authorization. - However: eer 
vouchers. for reimbursement. ‘on account’ of emergency travel ae omen 


out prior authorization must. be accompanied by full and eucnciony Ce 


explanation of the facts constituting the emergency. 


994. ead quarters.-—The selection of official stations and thie assign- ae 


er | ment’ of. temporary. headquarters: is. placed: ‘under: the. control. of ‘the - - 


-commiisioner, subject: to revision by the Secretary on his own initia-- | 
tive or upon application of.an interested party. The official stations - * 
Z of chiefs of field divisions: have been cee established and et = 
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Pa , 


cro mineral examiners, timber cruisers, | practical miners, and 


+ other employees:i in that branch of the service are to be considered: as ao 
'. having their official headquarters with the chiefs. of their respective. oe 


divisions. The official station of the supervisors of surveys 1s Den-. ae: 


Ver; cand. the official stations of the: assistant supervisors of surveys, = 
surveyors, and transitmen.are with the surveyors general of the States 
to. which they may be assigned or such ‘other: quarters. as may. be 


_ authorized or’ designated within. that eity. Field assistants to sur-" 


- veyors will not be assigned. headquarters. see | 
— 225. Change of headquarters. —Employees_ may os eae on 


one division or district to another from ‘time to time and the head- ~ 


quarters of the division or district to which they are assigned will be - 


a na their headquarters while engaged in such division or district. How- 


ever, if it is known in advance that the new assignment is purely | 
| temporary and that the employee will return to his old headquarters 


at its termination, and his travel orders state specifically ain advance © 


that his headquarters will remain unchanged during the Paes of 
detail, his headquarters will remain the same. 

296.. Route.—All travel performed on official bined: must be. by 
the’ shortest practicable’ route, unless otherwise. authorized, and with- 


out any unusual or unnecessary delay. The route shall be carefully 


| arranged. to avoid unnecessary duplication of travel. When diversion 
from the shortest practicable route is permitted, the extra expense to - 
“be borne by the traveler, the charges for meals’shall be limited to ‘the 


‘meals which ordinarily would have been taken had the shortest route eS 


been traveled, and the extra time consumed shall be charged a as annual | 
4 leave or leave without pay. ea : 
227. Limitations and inboific: eo 2G eas lintitations® oe 
or specific exceptions to, the general rules governing t travel “expenses x. 
| and allowances may here be noted: oF : 

_ Assistants such as are enumerated. in Sataeraph 254 are entitled | 


“ 


- to sleeping car accommodations, provided the Government is not 


_charged with more than $3.50 for one day for such accommodations. 


and” subsistence’ combined: © The’ principal assistant and assistant - 
- chainman may be transported from: the headquarters of the State or — 


é from, their home, if within the State, to the field; other subordinate. 


2 assistants. may be transported from the outfitting point or from the . 
nearest town théreto (not. distant from the field more than 50 milés 
by rail) ; and those assistants who remain to the close of the season’s — 


_. work-may be returned to the point from which they were originally 
8 transported. The two assistants first named: may be. transported _ 
-. from one group to another within the State and the other assistants ‘ 


may be so. transported when the distance i in each case is no more than - 
«0 miles by rail. “Assistants other than. the first. two may not. be e 
if transported : a | distance greater than 50 miles by rail; except (a) i in | 
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: Gases where specific aaa ereciak authority i is granted, ana (b) in | cases: fe 7 
where’ such assistants are employed on one group and taken by sue- 


- céssive stages to other groups-each no more than 50 miles by rail. from c 


_ the next preceding and, having remained to the end. of the Season, | 


are then entitled to transpértation back. to the point from which they - ee 


‘were transported, without | reference to the distance. If in rare: . ca : es 


: instances cases arise in which it is ‘impossible to engage assistants at - : 7 
. “the rate of compensation stated in:paragraph 254 a statement of the me, 
facts in the particular case should be transmitted to this office through Te 


- the proper. channel (assistant supervisor and | supervisor. of surveys) 


a - and authority for paying a-greater amount asked, and, if cases should © 


arise i in which assistants can not be employed with a travel allow- 


‘ance as is authorized by this paragraph, the facts should be stated | 


os by: or through the assistant supervisor to the. supervisor of surveys — oe 


who, if the facts seem to warrant, ‘may -authorize transportation for . 


| : -a greater distance within the State.. Should the emergency in either | 


ease be such as. to preclude the possibility of securing | previous ee 


se authorization the nature. of the | emergency should. be clearly, set. forth : 
in writing as. directed by paragraph 252." | 


(228. Daily reports ——AIl detailed. clerks and other: sinployess not: ia | 


in the surveying force (who render’ weekly reports)’ or regular field i 


; ~ service. (who submit. daily reports) ‘will render daily reports for-all . 


periods of service outside of the. District of Columbia, adapting ~~ 
a¢ Form 4-509, in accordance with circular of. ‘September. 30, 1916. 


Expense ‘youchéra will not be approved until reports for all the 7s 


| days covered thereby are received in this office. — - at 
2299. Travel expense—On entrance. on. duty —Field: sin ployees; ihe. ent 

| nature of whose. duties ordinarily require them to travel ‘ ‘on duty, > x 
| whose. appointments. are signed. by the Secretary’ or the commis- = 


-sioner, will be allowed traveling expenses to their’ respective divisions. 


or. districts, and may, in the discretion “of the commissioner, be. 


~. allowed traveling expenses in returning from the field. on separation a: 


from the service or on indefinite furlough without pay. oe 
All other employees must place themselves at the places. of official | 


; ane at: their ‘own. expense, unless, when. employed under. lump-sum. a 


appropriations, other provision 1s aad as to the payment: of travel- i 


~ ing expenses as a, part of their compensation’ i in their contract ofem- - 


> ployment and except as herein otherwise provided. Agreements | . 


: Z to pay. traveling expenses must be made in advance. of the incurrence. — 
+ of the expense, and only after. authority to enter into Such coe — 


_ ments has been properly delegated. - 


230, Travel expense—On. change ve soem person. “who: is eee 


| away from his official station on his.own business | or. pleasure must, : e 
~~ at the expiration of. his leave of absence, report to his. station, and ae aoe 
oe on during | the absence the station. is changed, and the expenses of | a 
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travel to ea new station are, set greater thant those of retart +6 the ee 7 


 . former station. would have been, there can be no allowance of. travel- oo! 


or. ‘Ing expénses to. the ‘new station. Reimibursement can be allowed for 
"the excess only of the distance from ‘the place of receipt by him of 


his order to his new station over the distance 2 to his old, station. Be 


aoe = Comp. Dec., 84; 8 Comp: Dec., 190. ae, 


OA clerk detailed to. temporary duty” in the field. whila @ on leave of 


at “aBsence is ‘entitled ‘to reimbursement for traveling’ expenses | ‘from. = 
the place where he receives his instructions to travel to the place-to be ~ 


 yisited and return to the place where his: instructions were received: ee 


- ~(Comp. Dec., Jan 18, 1915; Jan. 27, 1916.) 


Eee ALLOWABLE. TRAVELING EXPENSES. 
‘TRANSPORTATION. 


931. Railroad. steamer, and other jon _Fares’ upon. tailed 
7 stage coaches, steamer S,. packets, or other usual modes ot) convey- 
ance: ‘Charges: for fares on. steamers, packets, or other means of 
travel. by water must show whether meals or lodging, or both, were — 
included without. increase of fare over the ‘lowest fret class rate. 
(For meals on. boats see par. 246; for excess: fare on trains. see par. 
952.) Through: tickets, : exéursion tickets, and round-trip‘ ‘tickets . 
must. be purchased whenever: practicable and economical. (F or 
transportation request see. os. 274-276; aoe meee and serip see 
pars. 276-281.) a , 
232. Eacess baggage ore fore excess rae: when Mine extra | 
~ weight consists of public property or ‘private property: to ‘be used 
. for public purposes. | ‘Such charges must be explained. ‘When prac- 


_ ticable, excess baggage should be forwarded by freight or- express, - - 


- and if prior authority is. procured. may be covered by Government ow 
bill of lading. “When using bill of: lading a consignor must: deliver ae 
| shipping order to agent of réceiving carrier, send: original by first 


mail to consignee and send /blue memor ee ‘copy by first’ mail to 
this office (except - such as must. come ‘through a a surveyor general), Ae 

-.Mailable articles should be. forwarded by mail ee Sapo mel : 
* “by. the Government. officer or employee. ee - 
933. Special conveyances. .—Hire of special conveyances, ais ae : 


taxicabs: or other automobiles, livery, or boat, only when -no public wot 


or regular means. of transportation are available and the necessary in- 


. -eidental expenses. connected therewith, such as feed: and. stabling of — | .. 
horses and the subsistence of driver, rage: and tolls. Also Services - _- 


-. of and subsistence of* guide wher no driver is employed. If the .- | 


) charges for special conveyance include’ feed and stabling of horses - | 


_. and subsistence of driver, or any. such items,:the principal voucher or 
as subvoucher must:so state. The advantage and economy. of hiring auto- 4 
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< mobiles be steadl of teams must be chowura connection with all dailies os 


charge not to exceed, 50 cents for either. transfer coach or omnibus, or 


. “for. the transfer of. each, piece of baggage, if within the customary — : | | 
j rate, will be allowed. ‘Payment in. excess of this amount. must be Sa 


a, explained : in writing, and street cars: must be used’ when practicable. 


2 OBB. Cheching- and handling of baggage. —Charges for checking. or | 
porterage of. hand baggage. at. hotels cal ag not exceeding, 10. | 


cents for éach. piece. 


236. Steward fees a steamer chairs eee a £3 oaaede | 
and others on steamers, “as follows: Foran « ocean-trip, not, exceeding a 


total at. the rate of. Sh per. day. or fraction. thereof ;.on. coast wise 


exceeding $2. On ocean and. coastwise: steamers, where meals are not 


included in the cost of passage, fees to dining-room: stewards and. : 


; dining-room 7 waiters must be included as a, part of the. maximum ‘daily 


- for.auto’ hire, and the maximum amount that may be paid by special a 
o disbursing agents without specific authorization. by the commissioner: 
is $20.a day for hire of each auto. If in rare.cases it is necessary to. 

oi exceed this. rate: the ‘excess. amounts | must not: be paid until. full te 
7 ee has been: submitted. to the commissioner and receives: ‘his A ee 
| O31. Pransfer of. self ind eee “Fares 0 on potreet car, , transfer | 
voach, omnibus, or other. vehicle and the transfer of. baggage. oN es 


- steamers, not: exceeding 50. cents per day; rent of steanier. chair, not :- 


allowance for. ‘subsistence. - Fees to, porters. and cabin or. deck. stew- 


ards on such vessels. will be deemed expenses of transportation. | 


- 237, Pullman. fares” ‘and: state-room accommodations: —-Sleeping- - 
car fare for one double berth, customary state-room accommodations. 


on steamers.and other vessels, and fare for one seat for each person in 


sleeping or parlor car. The subordinute assistants mentioned i 1m para- 
graph 254 are not entitled to parlor car or seat fare and are entitled ~ 
to. sleeper fare, provided . the Government is not. charged. ‘with more | 
_ than $3.50 for one day for. such.accommodations and, subsistence com- 
_ bined. Pullman: charges.must. specify whether for a seat or upper. or... 


; lower berth, and whether for standard or. tourist service. 


en ae 


288. Porter fees. —Porter fees on sleepers ; must. not: exceed: 95. cents | ss 


poe night.. ‘Porter. fees. on. ‘sleeping cars used. in the: oe or in ae 


i? parlor, cars or chair. cars. must. not exceed, 15 cents: eg uae 


vs _ SUBSISTENCE, 7 - oe a ee 


980; Ma adéimum arivount b allowed ae of Congres approved Apsil 


-.6, 3, 1914, provides. that: 


On: and after July’ first, ‘Binetéen hundred and fourteen, Sinleee. otherwise ‘ex- a 
pressly, provided by. law, n0 officer or employee: of the ‘United’ States ' ‘shall ‘be. 


allowed or paid: any sum in. excess. of expenses: “actually incurred for sub- : 


sistence ‘while trayeHne on ony outside: of the District of Columbia and away ee 


| 570 | | os "DECISIONS RELATING TO THE PUBLIC LANDS. 3s Saw = 


. from his. designated post: of auty, nor any sum for such expenses actually in- as 


curred in. excess of $5: per. day 5. nor shall any allowance or reimbursement 


for subsistence be. paid to any: officer : Or, employee in any branch of the public /~ ; = 
“service of. the United States in the District of. Columbia unless. absent from 
~ his: designated post of duty. outside of. the District of. Columbia, and. then: only. od 
= for the period of time actually engaged ° in the discharge of official duties. 


~ Therefore; except where ‘otherwise expressly provided" by. ‘law, 2 ; 
tne items. hereinafter defined. i In paragraphs. 240. to 243 may. . 


ae not be allowed i in excess of $5 per day. While in camp‘surveyors: and pe 


"their assistants will be. subsisted from Government. stores; such em- . 


 ployees in Alaska will, when going to or returning from. the field, be . 
allowed pei burccnient) up: to this maximum in cases where a lower 


— rate can not ordinarily be obtained; in the States. the maximum for 


- surveyors. and -their assistants. is $3. 50° per: day, while going to or’ - 
. returning from the field. No employee i is allowed subsistence, reim- 
~ bursement therefor, nor a per diem in lieu thereof while at his official 

headquarters or at his home, unless his presence in his home town is 

made necessary 1n “the performarice of field duties. _ Ps 
940, Meals. and: lodging —Meals and. lodging when: the detention 
away from -headquarters is. incident to or necessary for the per- 
| formance of the duties for which the travel-is ordered, and neces- 
sary meals en route, but for no items of refreshment other than the 
ordinary food provided for travelers. “Charges for meals. must. be” 


. itemized” by.meal in every instance. 


941. Waiters’ fees.—Fees ‘to waiters. at hotels or on “dining ears or 
boats: not exceeding 10 cents per meal or 30 cents per day. | 
9492, Baths —Charges for baths not exceeding 25 cents each. while 
absent. from designated headquarters. = 


943. elegraph al had Charges for telegrams + reserving hotel a oe 


~ accommodations. | | | ee 
944, Per diem in lieu ae — Supervisors of surveys,. assistant super- 
visors of surveys, the chief of field service, chiefs of field divisions, — 


special agents, mineral examiners, take cruisers, and practical = 


miners are allowed $3.50 per diem in lieu of-subsistence when engaged 
in field work. or traveling on official. business outside: the District.of 
Columbia and ‘away from their designated posts .of duty, and of — 


- these, those employed under: protecting public lands, timber, etc., Wilk, 265 
-. . while on duty. in Alaska, receive $5 per diem under the same condi. i 
oe ‘tions. During leave of phesncs that may. be granted no subsistence: ee 


or. per diem in. lieu thereof will be allowed from the date that such 
leave begins to’ the. day that. the -erployee. again enters eon aoe 


— ; euty 3 in, a travel status. 


B45. To. include what.—Per ene in ied ne een! is i held. to : 
be in lieu of the. items mentioned in paragraphs 240 to 243,. and. no 
charges 4 oe any: other items of subsistence will pe allow ed. He 
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ae 246, On board. boats, —No per. diem. in slvens of ence will Bs oo 
_, paid. during travel on a boat when the charge for transportation. in- 


cludes meals and berth, but reimbursement for other authorized items — 


> of subsistence not included i In 1 the charge for Samepectation my be a | 
~ allowed. = | 


947, Piactionit. dive —The Giowtes of per aie in ie of Sub- a 


- --gistence being dependent upon absence from. official; headquarters. or. 


os ; designated posts. of duty, if the: traveler’ leaves his headquarters be- | 
~ fore 12 0’clock noon; to be absent on duty the balance of the calen-~. . 


dar day, he will be allowed :the whole per diem, and when returning 


. , to: headquarters after traveling from midnight, if-he arrives after 12° : : | 
~-” o'clock noon he will-also’ be entitled to the whole per diem, but: fs ke? 


in departing he leaves alter noon or-in aotaning arrives before noon , 
7 ony one-half of the per diem will be allowed. ue Oe 


If a traveler leaves: headquarters any. time auriie the ie and Z | 


returns: thereto before one ye one- e-half of the per diem will | 
be allowed. bg ots | 


~.. Per diem: will es allowed for days on why the cage ioantle a oe 


departs from:a boat when. the: charge for transportation. includes | 


meals and berth, exactly the same as if the boat were his headquar- 
ters. -When the whole or half per diem i is s allowed, no other: items 2 eer 
ae subsistence are allowable for that-day: - | 


~One-fourth of the per. ‘diem aligaeae shall be deducted for each 


fan meal: taken in a ‘Government-maintained camp... 


Travel expense.vouchers shall show the hour: and. dass sacl ae _ 


7 parture from and arrival at headquarters, and each. embarkation: or 


oe disembarkation, and state specifically. the meals taken ina Govern- : 
: " “‘ment-maintained Gees during the. period for which they are. stated. . 


a MISCELLANEOUS EXPENSE, | 


948, props service é.—Telegrams and cablegrams o on “official: bude ae 


; . ness. at Government rates. Night service owe be. employed when ~ 


a practicable. Telegrams should. be sent as “paid” messages—that 3 dS ct | 


- chargeable to the sender—should be e signed by bi him, and should be 


fe marked as follows: 


Official business: Government rate. Oharge General Land. Office, ‘Gara No. a 





ee - Classified. en uneeea to: aceh: on Gate as’ ae as es | 
. . veyors general, are supplied: with Western Union and: Postal. Goy- 


—” ernment rate cards, ‘and their card numbers should. be shown: on:the 7 


= original messages. Tf compelled. by: force of: eircumstances: to. pay | 
- for the telegram, the necessity therefor should be explained: in writ-. 
- ing. Charges for telegrams and cablegrams must.be accompanied by 


i : . copies of mete marked to show, whether sent at bay 0 or night 1 rate. 
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2 “949. Deepen service a lpaasonaols shaves: for. hide use of | a 
3 ae on official business. Charges for long-distance calls should En ye 

. show with whom the communication was: held and. the pone between ae 
| which: the service was rendered. | 


| 250. Freight and express Rohe: and e express aes on eee . 


"ments j in-connection with official duties in the field, when it is: ieces- - ae 


ee a, sary to make: payments from private funds, but all such charges: ‘must : 


be. supported. by a statement to- the effect that no: Government syle 


of lading was. used. _ Express and freight receipts must.be furnished - 


for all se ‘charges, aoa of the a amount,. showing weight and 7 


2 Ese 


O51. ‘Incidental: expenses coe fon ae ‘nucilage, “Tbtairy | 


3 paste, and. typewriter oil. (but for no other items of stationery), and ~~ 
3 charges for other miscellaneous items. of expense peculiar to the exi- *; 
| gencies. of the work on. which. employed, such: as kodak supplies, de-- 


veloping and. printing in connection with cases under. investigation. 
. Charges for registry or post-office money- order - when official busi- 


eas Ness demands either. | 


252. Emergency a Emergency expodd tases not: enu- 
merated i in the foregoing classes, such as payment of extra fares on 


- limited: trains when delay would injuriously. affect the public inter- ’ 


5 ests.” In connection. with all ‘emergency charges full’ authority for 


which doeg not previously exist the nature-of the emergency must'be 


_ clearly set forth in writing and must. receive the approval: of this 
“office or. of the. subordinate officer to whom such eeamsl many have 
been delegated. he Or Arig , 
253, Field ‘party. expense ecie in ae of. parties are 

authorized to. hire. (under proper. supervision) the assistants named. | 
in paragraph 254; to. procure. or otherwise arrange’ for their: ‘sub- | 
sistence en route; to purchase the. supplies, utensils, and other minor . 
articles necessary for subsisting them in camp, for maintaining such’ 


camp, and:for the proper conduct of the surveying work; and to hire ~ 
the. necessary: transportation. equipment when. no Government’. ani- = 


| mals or:wagons are available. When such service is temporary, and 
"it is impracticable to have them. paid by a disbursing officer, expenses 


. io ot this character may be. paid from persenal funds, subvouchers to : e 
- be taken therefor i in accordance with paragraphs 264. to, 268, inclusive. «= _ 


Subvouchers for subsistence supplies for camp use must. show the. 


_. number of persons composing the field. party-for the use’ of which © 


an _the ‘supplies were purchased. Expenditures from personal. funds for’. e 


items enumerated in. this paragraph must be limited. strictly to those 
obligations. which it is. tmprncueable: to have paid directly by a dis- - 


7 7 bursing officer. He 
"254. Rates of eoninonsaiien: a oed Compensation ‘for, “ths — 


: surveying service wil be limited to oo following rates: 


A as: 
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+: Surveyor’s. principal assistatit: teamster or sackan ind. eek for 


: double party, $60 per month each; assistant chainman, $55 per month ~ a 
-. each; cook for single: party, $50 per. month each; all other subordi- 
nate. field: assistants. including - axmen, cornermen, ' ‘flagmen, rodmen, 


* tes , $45 per month each. In Alaska the following rates may not be | 


ded except upon special authority. from this office: Packers. and 
- cooks, $105 per’ month when hired in Alaska, or $90 per month when Ct 
hired in the States and their fares: paid ‘to Alaska; others, $90 per 
a month when hired:in Alaska or $75. :per- maonth when hired in the. 
’ States-and their fares paid to Alaska. Existing authority:to.exceed eS 


| _ temporarily the above rates of pay 1s s not to be disturbed bY this more : 
pe enent regulation. — | 


_. 255. Fees advanced to wiiiienee Section 2 of ns act of Goren : ; a 
approved J anuary 31, 1908, providing for the compulsory attendance — 


. of witnesses in land. hein, provides “that. ‘witnesses. shall have | 
the right to‘receive their fee for one day’s attendance in advance.” 


~. When, therefore, an employee of. this bureau serves a. subpoena ona 


eahaens under ‘the act mentioned and: the witness at that time.de- 
mands his fee for one day’ ’s attendance and. mileage. in- advance, he 


_. may advance: the amount from his. ‘personal funds, taking. a sub- 


voucher therefor, and claim reimbursement: in ‘his: recuiay voucher 


for services and traveling and other expenses. Such items will be... : 


. listed after the regular expense items, a space being left between, and 


. the employee will. indorse in parentheses over the double line. above a 


“date” and “ subvoucher number” the’ amount, chargeable to. the 
appropriation: for “ a ees of hearings i in land entr ies,” as: “(Hear- | 


? . ings, $2,85).” 


256. Items not allowed  Maployecs eal not be slowed eres 


ment for: exchange paid for. cashing. drafts or checks received i in ‘pay-. aa 


ment of vouchers for-services and traveling and. other expenses, nor | 
‘will they be allowed. reimbursement. for surgical or medical fees.. 


(287. Lax exemption —Payments: by employees. for freight, express, ee as 


. “passenger, ‘sleeping. or parlor car, telegraph, telephone, and radio- ee 


a service, incurred in connection with official business, are exempt from tes 
the: Federal tax ‘imposed. by. act of Congress approved October 3, 
ee ee (40. Stat., 314). In cases of transportation, exemption ‘eertifi. 2 


gate, Form 731, issued by the Commissioner of Internal Revenue. (In- ug 4 


terior Form 1-398). should be: delivered to the conductor or agent. in. 


lieu of. the tax. -.In other cases the employee should state. that the » fe 
- Inatter is ‘official business of the United States Government. Acertifi- 
_. cate should be made on. vouchers containing such taxable items, as. 


a follows: “I certify es no war. revenue tax is melded) in the e.above 
| charges.” | | eae 


. 258.. Injuries. to. “pajrtoion ee civil laaploges receiving can i Pe 
ae injury, while in as oe onancer? of duty. should iminediately seek = 
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> first- aid. dratieat: ‘ond promptly make. ee of his. injury, r to ae 

- immediate superior. Under act of September 7, 1916. (89. Stat., 742) 

- he is- entitled to: receive reasonable: medical, surgical, and. hospital 
services and supplies,-to be- furnished by. United States medical offi- 


Z 7 cers: and hospitals. where possible, and; during the period of total — 
disability, compensation is payable at the rate of two-thirds of his - 


* monthly pay, but can not exceed $66.67 per month. Annual or sick 
leave, when available, may be used in preference to- compensation. | 


_- under this act. Claims. under-this act are to be settled by the United. | 


. States Employes Compenston Commission, or D. nn + # 
7 EVIDENCE OF EXPENDITURE. fe it oe 


| 959. Mu einen bik of eapenses. Every. officer or bihen: person . 

2 traveling should keep a memorandum of the expenses rpeurtees note. i 
ga each item assoonas paymentismade. = i 

260: The: principal voucher —All accounts. for nsiributsemient: on 


= account of travel expense, or ‘other expense the reimbursement of 


which may be authorized, ‘shall be submitted on the regular voucher — 
form. (4-152). approved by the. Comptroller of the Treasury; shall 
‘be itemized as fully as practicable and in accordance with paragraphs _ 
269 to 273, inclusive, following; shall be supported by subvouchers, — 
as roquired by paragraphs 264 to. 268, inclusive, and shall include a 
the services rendered and sae al inourred during a peels 7 
month. = | 


261. How verified: aoe ‘raved expense ihe oe as noted s* 
ae below, must be sworn to in the manner and form prescribed by. law 


or approved by the Comptroller of the Treasury. 
As provided by section 8 of the act of August 24, 1912, affidavits 
Inay be executed before a postmaster, an assistant postmaster, a. col- 
~ lector of United States customs; a collector of United States internal 
- revenue, the chief clerk of any department or bureau, or the. clerk 


_.. designated by him for’ that purpose; the superintendent, acting su-. 
_ perintendent,' custodian, or principal. clerk of. any national park or 
- other Government reservation ; the superintendent, acting superin-. 
‘i tendent, or principal élerk of any Indian superintendency or Indian 
agency ; the chief of a field party, or-a notary public who ‘is in. the - 
service of the United States..'The officers named are not permitted. 
by law to make any charge for such service and. no pa fee- will ae 


“be allowed therefor. 
Affidavits executed before ‘any ‘other Shigar. ‘who had bees. aioe 


ae “ized to administer oaths for. general purposes and. whose- signature 
is attested. by an official ca will be BeCODied, but 2 LO jurat fee will oe 


~ be allowed. - 


~~ 262, Affidavit may be siete ea —Where the pee ee is. far. -_ 


. removed from an oflicer before whom the oath can. be taken, or where, : . 
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* by his: taking of. ee an "ahidevic the disclosure of the. fact of: ‘the a | 


_.. presencé of a-Government. officer, suprenit or employee at the particular. — ne oe 
place where such affidavit i is taken will be detrimental to the public = °. 


Oe interests, the oath may: be omitted: and the account certified on. honer | ae 


as correct, provided the employee shows on the voucher over his 


<r signature the place and date of such certification on honor. and. the: — - : 


conditions which made it impracticable to make affidavit: In cases ~~ 
where the affidavit is omitted: the employee should strike out “Ido ©. 
“solemnly swear ” and-insert in place thereof. “T certify on honor,”. 

~ -and should sign. such certificate, after which, on the lines provided’ 

for the officer’s jurat, he should show the place and date of certifi- 


cation and. the reasons which. made the affidavit. amprachicable, a Be 
statement. he should. also. sign, | ae 


. 268, False. accounts—Penalty. -Balse . or. fraudulent” tepresenta- oie a 


ae in connection with the rendition of reimbursement .or other 
accounts are unlawful, and the offender is ‘liable to a heavy fine 
or imprisonment under the act: os Congress approve March 4, 1911 | 
(36 Stat., 1855). | 
264. Subaousiers Dawid. —A guy cuched’ cana of t two- parts, 
in both of which it must be complete: A receipt showing that .a 


‘specific amount, written therein in words, was received’ on the date — 


indicated from the party claiming reimbursement, and an‘ account — 
' showing, if for: purchases, the date of purchase. and character, quan- 
tity, and price of. the: articles, and, if for services, the character of 
the service or capacity in which employed; dates inclusive. of service, 
~ number of days, rate pee day, = a meal, as the case. ny, wes and 
amount. -_ | | 

265. Busvouhen 5 ie filled % in: before signature a ecdhaes: 
like vouchers, must be completely filled in by. the payee, or before 
signature by payee, without alteration or erasure at any time, and - 


‘must. be. signed with. the full name of the. payee or-his authorized . rae 
| agent, the relation of the signer. to his principal being shown i in such aoe 
. cases,.and if a signature’ is by: marke it: must be witnessed ‘by: a disin- =. 

1 terested party.” a 
7 — 266. Subsoushere_Wiken. peed Tee cae freighé: rece!ia = Ses) 
-** will be. accepted as subvouchers and must be furnished. for all such oe 
poe. charges. The weight .and‘rate must -be shown: pe Mgt 4, - 

Copies. of. telegrams: or of cablegrams will be: eeopteds as pee es 
= Soachers and. must be furnished in support: of all such charges. ane os 
se copy: ‘shall show whether the message was sent.at day or night rate. 

--.. Subvouchers must also be furnished ‘for all: other charges in in excess ae 

of $1, except as noted below in paragraph 267. ow atts 
B67. Subvouchers—When not-required:—(a) Subyouchars-i are: shot : as 


none required for railroad ¢ or r steamboat, Sati sleeping | or ever car r fares, | 2 a 
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taxicab ee feces pars. 233. and 234), nor for: separate meals specie _— 
> --eally: named which were not taken in.connection ‘with lodging, 


- (Bb) ‘Subvouchers will not -be required when: the taking. thereof 
ce -would disclose the identity of the traveler and the disclosure would. be 
: detrimental. to the public interest, -provided authority. for ee omis- Pee 
ee sion. 1S granted. by the Secretary, or by this office. 3 goa ee 
268. Subvouchers—How. stated.—Subvouchers.. for hotel expense a 


must state the beginning and ending of the full period of service and |. - 

_ . the rate by the day. or week: - The “day.” shall be-considered:as _ 
_ beginning with breakfast and ending: with lodging. Receipted bills | 
on the regular billheads: of: the hotel: are acceptable as subvouchers, 
: ‘provided they are. properly: made out: to: show the entire ae and _ 
_ the services:rendered. : Sie ae fi i 
-Subvouchers for’ livery and. etiee fone Saeaiinan, ‘must 
"describe. the service hired, as “one horse and: ‘buggy, » “two horses 


~ ‘and. wagon,” " with driver; -” state the quantity of service rendered, . 


and the rate of. compénsatin. by the: day, hour,-or-other unit, as may 
have been agreed. If the subsistence of driver or team Is. included : 


* in. the cost. of aes that fact must be stated. 


ITEMIZED STATEMENT oF EXPENSES, 


269. “What : iol be Tailed: in. ieee y an re expense eine 
during a. particular month must, in every case, be included in the 
voucher for that month; OF, if amitted! therefrom or deducted before. 
' payment,. must: be stated i ina supplemental voucher ‘for the month to | 


which such expenses: pertain, explanation being made in connection __ 
- with omitted items as s to ised Boh were not i included in n the onleina! a 


: Maia ae 

270. Me anner oe apa Tene The i items a expense al be stated z 
in the order in which they are. paid, the date of payment. being shown 
in the date column and the subvoucher number in the’ subvoucher 
“eolumn; each item. should be. carried . out. separately, except. in: the 


$e case of. subvouchers each. of which should be stated as one item, and ee 


each item should show (a) date of payment, (0) number of sub- 
-. voucher, if any,. (¢) the-name and address of payee, (d) the character — 
of the service or capacity in which. employed, (e) the dates inclusive 


- of service where time. is a factor, and (f). the amount, following 


| carefully the sample given under paragraph 273... If an item is not 


supported by a subvoucher the charge in the itemized statement 


should: set forth: all. the facts required of subvouchers except the 


oy payée’s receipt... (See. pars: 264 to 268:) In writing the itemized. 


statement the lines should be at the: intervals. indicated. on Hes blank | - 
and there: should be no writing between- the. lines. . ‘ 


271. When an. assistant’s expenses may be inehied 3) When "5 


; an - employee is traveling on duty with: assistants he eee pay Senne e. 


fie 
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| traveling e expenses fon his personal funds and inchtidd auch expenses 


in his own “ Voucher for services and traveling and other expenses,” 


a supported by subvouchers where. necessary, and (b) when a driver or 
| other employee i is detailed to a near-by town or railroad’ station for. 
'°_ provisions, supplies, mail, etc,, and in that connection expends money | 
advanced -him by his principal, for subsistence of himself and keep 
. * of team; such: expense, may be ‘stated in-the principal’s voucher as. 
~ though | made: by” him direct... Subvouchers in ‘such cases should be 
taken in the name of the principal, Showing payment by. the detailed 


7 employee: as deputy... 


979. Assistants’ expenses not iichided: ion Se all other cases _ 
| every assistant or subordinate. employee must state in his own name, — 


4 


_ supported by: subvouchers and duly sworn to, a“ Voucher. for serv- 7 
ices and. traveling expenses.” for all. items of expense ee by him. 


; : that should be reimbursed by the Government. 
 OFBe. 





~ made to connect any charge with a. ptior one; reach item ‘must be con- a 
| ‘sidered as standing alone. The sample does not authorize any of 
the expenses. represented, but: when. an employee has incurred an 

- . authorized expense he may refer to the sample as:a guide for stating : 

the charge in the approved. form.on his voucher. This warning is 
- necessary because the sample covers items that would be proper “for in Be 

an employee with actual subsistence, but not, for one who receives, A. 


per. diem i in liew of subsistence, 





Sub: ” | 





~ Date. von a ne oe ae Ttemized statement ofexpenses. ©. +: ' | Amount, 
AONB be ie . Oe ee | ST eee ay 
July .. 6 ceceeentes D. ‘& R.G G. RB. R., fare; Denver to Glenwood siiiuae Colo. Smakiuse ‘seseee}- $10;.00 
ee | pcan esl, Puliman Co., Jower standard berth, Denver. to Glenwood. Springs..----- nae See! 
6 becie ual Seat in parlor car, Alamosa to Denver... deen cewieeug cha ene aie o rae es eee ey f° 
| 6 UII) Alaska 8.8. Co., fare, Seattle, Wash., io Valdez, Alaska........0....s.c.|. 45°00 
6 |..........| Myrtle Point Stage Co. fare, Myrtle Point to Roseburg, Oreg...-....----| 7.00. 
7 \scvenssus.| Did Ko G:-R. BK. fare Walsenburg to. Manne Colo., for. assistants, oe a 
ns Chamberlain and Vandersitt, ME. PaB0e eaves oe Secaen ene nacieesiek dents s a}. 4.50. — 
8 1 | Myrtle Point Stage Line, fare.............--.+-.-.--- eee eae Salanai. -° 9,00 
Of | . 2) George Wills, Durango, Rao. Piteore hire July #4. SAED 10, 00 
oo. Of... . 8.) George Wills, Durango, Colo., auto hire, July 8-9. 222 esas Silane fang Saat 380. 00 
Qi) -- -4.| Harry Ross, Tanana, Alaska, hire ipueh, Joly 02sec ccteecce ces os seas ~ . 10.00 
O leecaeacees George Wills, Durango, Colo., hire two horses and buggy, without driver, 
ee ere | 9a.m.tolla.m., JULY Once ccc acees ser eeee els eee wee scene ccetnes 5=> 4,00 
Se WO ctexen '..|. Howard Phillips, Newcastle, Colo., ‘ferriage of self, two horses;. pussy, alr, ie 
ff, Boo eee and driver actoss Grand RIVET ...-02-:--0+s52eu scoot eee eee: wn eneeeees 100; 
~  10-J. | 6 pores Eee Newcastle, Colo., ferriage, Jul ji penewses ote cmenealee” OT. BO. 
te: MO leecawesk Poli over Rifle and Meeker turnpike, Rifie to. anor and return..<:<40- mk ck 
SO cséecutos ‘The Barton Ferry, fare, Barton to Amity and return. ...-.-....-- madewe| > oO 
11 | Fee-to porter on sleeper; Denver to. Glenwood Springs. ::.. 224 s--ee- eee bh RS 
jb ae -Fee to cabin boy, Seattle to Valdez..--.---------- Serrrrrrr ers tree ere ee ee: ore 
jt Pere Fee to porter on-parlor car, Alamosa to Denver...-..+--..------------ ‘wee. «dO 
5 I  oatas .-.| Transfer self and ‘baggage, hotel to depot; AlaMo0sa..:..-ceeaceasseeceeeee| 1 6 20 
a2 ..-e-c---.| Transfer baggage, depot to home, Denver 3. Pleces)-.---+. eer woopeumiele - ai: eo s : 
a AD eee awewus -Street-car. fares In Denver (8)... .02 cass cece nace ees e wens eset ceceeeeee] OUI 
BY one 3 pceseeiucd Checking baggage at depot, Denver (2 1 ee stents | me 
AS | aeceeaaes ‘Porterage on baggage at depot, Denver. ..-..-.------.------ decececeseewep, + , -e40.: 
ng 1AM, oe acaws ‘Breakfast on dining car, Denver.to Glenwood aay Gee coin Rite, Oe 
nee a oo: Fee to waiter.on diner, ‘breakfast... ...-...-----------+- setbestteseg seen: fe, SQ S 
* AMA eS wawe'eere ‘Foley’s Cafe, Glenwood Springs, dinner, July 14.5:.:.-.-..-ceesece-- ee a ae 
“14 feo. 8 .John Small, Starkville, Colo., B. & L. self aud two Assistants, 12B-13L_. > 18200 
PAO. ees * James West, cuir Colo., B. eh. team (75), and pore 7) 13S-14B.. ee os a 
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578 ~—s« DECISIONS RELATING TO THE PUBLIC LANDS, ——[vo. 





4 








Date. ouenet, ane - a Itemized statement of expenses, ; - sca vee - | Amount. 
July... ue lewen un John Ross, ‘Durango, Colo., atiner for ee (50); aha diiver t (25) o-ceec. esef “$0.75 
“B | Lawes saeees Frank Rose, Walsenburg, Colo., dinner for assistants, Chamberlain. and re 
a els “WOnGOrciit. JULY loosen ace sn faen cain ns CoaneseuesGuuasaes rceeeeeteee. eee) 
ame ia emer -s.| Warren York, La Junta, Colo., 1 bottie ofink... .....- err erre age orate aaa RE ee ary 
97). .2ceees-] Paul Gahn, Morley, Colo., services as guide locating Section | corner, 2 to 5 a sf 
ge ee Gn | Os July 17 BSA SCcSbaSeeeeh atau blac ciSeec cece ssc cases sutecaccas -. - 1,00 
fame |< nero Telegram, Trinidad, to United. States Surveyor Jones, Denver (identifica- a tee 
i eel. tion card not available)... Wouuwaewelrt esemieewen ens sewe Hesaawess ceubeutee he, 20 
ie Ey Beer Telephone, Trinidad to Special Agent Jones, Denver (3 minutes) se aseeel, |. BO 
eee i Beery be Registering report to Commissioner General Land Office .......+.0.-.-.4 ee: |) ae 
2] .° BLD. & RG. R.R., freight on 1 box of surve ing instruments, ‘rindad Bs gene 
oe ere to Denver (Government: B/L not available)../....2..2.--.--i.-------2e a ee || ee 
21 9 | Wells Fargo & Co. Express, express on Jacobs staff, ‘Trinidad to Walsen- ie Ee Age 43 
_ burg iprarcl charge; NO, Government B/L available)... cKeeaeeeeewiece:: fey te g QB" 
Pe ce TRANSPORTATION REQUESTS. : “én, * - | 
- 92) . 001 D. &R. G. ‘R. Ri ‘fare. Denver to Glenwood Springs, eis: $10, oo; ..- 
23.1 * 002 | Pullman Co. lower standard berth, Denver to Glenwood S; rings - 2 OOy.. * 
94 003 | D. & R. G. R. R., fare Walsenburg to Pueblo Colo., for se If and - = 
a assist Chamberlain and Vandergilt, at $2.25 ..: cs 6.75 J 
o5| 004 |. 8. F Ry., serip book 85210 SA, for H. K. Garitom 2220222 90:00 | 
‘li : ates | 108.75 | 
3 fe Last “MILEAGE, 7 
af} a} D. & R. G. R. R., Denver to Hotchkiss, Colo. a 
27 02B'| D. & R. G.R. R. . Hotchkiss to Gunnison, Colo., 99-207. 
ees Uae e | ' PER DIEM. ! . 
| Leave headquarters: Return headauarters. haret ee eee 
July 6,10a.m. ~ . July 14,.4-p. Mm... <ss6 wumdaweaes vain Guinn wore a0 
| July 17, 12.30no00n, ~~ July 17) 10.15 p.m......-.c2-.scces esses 
. py 19, 5 AED m; i Mise 28, 10. 1.45 Bs = Ye ae Nese 94 


153. 30 





This total will, of course, be carried to the proper place on the 
_ reverse of the voucher where ane grand total: claimed will be shown, ) 
as follows: © > ae et ee, 
_ Expenditures, : as shown by foregoing itemized. seeatemien te. iboats oe | $153. 30 


. Services, July 1 to. July 31, 1918, at $1,200 per ANNU ocak et 100000 —; 
Per diem in lieu of subsistence, July 1 to J uly 31. (except 12 days—see | = se 
statement), 19. days, at $3 per day:--—a-- Sl pit iene e ee a Br. 00° - 
| - total i Nilo aees ston abuucl itt ait 310, 300 


_ Nores EXPLANATORY. OF FOREGOING SAMPLE. —Reference is herein made in each xe 
| ease to the number appearing in. the. ‘date column, - Quotation marks’ inclose _ 
_. statement of facts which should. appear in the account part. of: subvouchers. : 


—. Weld employees can not be. too: deeply impr essed with the. necessity. for stating 


| their travel- -expense: vouchers in accordance with the sample, for. by ‘so doing all 
the requirements of the accounting officer Ss will be. met and the pr oheibility. of sus: 


: pension removed : . : 
le: Whenever tickets. are spavendsed | for. other than. self, the | name and titles 


= of the extra travelers must be shown. «> . 


«8 Subvoucher i: “Fare on stage from Myrtle Point to. about 10 walled out. in 
the country. and return on July 8, 1918.’ a When fare is. not: between. two definite 
points regularly traveled a subvoucher. is required the same as for hire of 7 
‘special transportation... oe ee Be ate gk Sa 


~_ 


_ 9. Bubooucher ene Hire of, 2 horses - ‘and bugey with driver. for. trip to. eae Bnei 
H gies tty and return, distance traveled about 55 miles, from = a. m., “ays 8 to, 7 Dp. In. fens, a. 
ig July 9,2 days at $5 per. ‘day, $10.2 
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9. (a). ‘Subvoucher 8: “ Hire of automobile with driver, expenses ; included, a tor 


ap trip. to country and” return, distance traveled about 160: miles, from 9'a..m. 
 . July 8 to 5 p.m. July 9, 2 days at $15 per day, $30.” A letter: must accom- 
.. Pany.all vouchers. in which charge is made for ‘automobile hire, explaining t the: ee 
7 ~~ ecessity therefor and stating the. benefit. to: the Government. | 


9 (bd). Subvoucher: i - Hire. of~ launch with services: of Re expenses /~ & 


included, to-several ‘points along the Tanana River, distance traveled about. 25. ce | 


nie tiles, from 10.4... to 6'p,.m., July 9, $10.” mee 


10: ( a). Sudvoucher 5c Ferriage ‘of—(name of. einployee)—2. horses, ae 


- ‘and: driver. across: Grand River; ‘July 10, ‘$1. 50.” If the service is rendered by a 
: regularly ' established ferry with fixed Tates, and not through accommodations Sie 
of a private, individual, the charge may oS stated as shown in Jast: item | under : 


July 10. 


(6). When a toll road. is . definitely idcated: the i name and address of the e party - 


. to ihc the toll. charge is paid may be omitted, 


. Subvoucher: 6: “Board and. lodging for— (namie: ee carey and: oat - 
Cea Miller. and McDonald, July 12 breakfast to 13 3 lodging, = days. at. SL. 50 


per day. each, $18. 


16.. Subvoucher’ LA Board 4 sands lodging’ team (5) and driver (75), Faly 13 ; 


supper to 14 breakfast, for the period, $1. 50. ee ~ Whenever. iP persibie’ the: rate ber a 


day should be. shown on. subvouchers: . 
16. Any ordinary. purchase is illustrated here. When several articles are pur- 


_ chased and a subvoucher fully. enumerating them is furnished, a brief. descrip- 


tion of them. asa class: only. need be shown. in. the itemized Statement of (e@X- 
penses,, as * supplies, Mga provisions,” ete. = 3. 


20. Subvoucher 8: “ Freight. on 1 box’ of surveying instruments, Mrinidad: ‘0° 


. Denver, Colo., July 20, 1918, 100 lbs. at 40 cents per cwt. (no Govt. B/L used), 


$0.40, A: receipt is. required. for all, express’ and. freight: charges regardless: OL* i; 
the amount, _The weight and. rate must always be ‘shown, and. there must be 
a statement as to the nonuse of a Government bill of lading. (See paragraphs a 


| 250 and 266.) : 
OT, Subvoucher 9: “6 é tpress: charece on. elk Btobs staff, ‘Trinidad to Walsenburg 


. Colo., 3 Ibs. (minimum charge—no Govt. B/L used), $0. 25. rs Instead of showing 


- rate in this. instance. the statement ' = * minimum charge ” ” is used and is: ‘sufficient. 


( 


. Oh. Trimsportation, requests. —Transportation ‘requests: are’ -pro- - a 


aided for the use of persons, traveling on official business-of this ~ 
office: They protect the traveler from. any disallowance on. account — ne 
~ of an ‘overcharge by the carrier. They. may be procured by requisi- 

tion upon ‘this: office (the: requisition being made the subject. Of ae 


3 ‘separate communication) and may be: exchanged’ for railroad, -sleep- 


ing or parlor car, or steamer tickets: ‘They should be used only by the — 
party in whose name they are ‘issued; they are not transferable. “They. | 
should: not: be used for the ‘paymant of livery bills, ‘meals on dining 
cars; nor any other expenses than those specified. ‘Transportation a. 
. requests: should not’ be used to. pay. fares amounting ‘to less than $2, 
unless necessary or so ordered by this office.. If an excursion rate‘is _ 
- effective and: available, it should be asked for, and the e transportation : 


an 
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vos request iaea in. exchange should be: imine “ excursion “pate.” 


& ‘Should the agent of the company refuse to accept. the transportation _ 
“request for an excursion ticket, a full-fare ticket should be secured-in 


exchange for the Peter ga) and. the fact should. be: re- an : 


"ported to this office.: 7 | eee 
A traveler must not attempt to secure a : yetund. froin a thanspoita- | 


= tion company. forthe unused portion of a ticket obtained i in exchange — 


for’ a transportation request. “The unused portion of such. ticket 
| = must be forwarded, with a full explantion, to this office. eae 
2D. Using requests —When using’ a transportation : request ‘the e 


: necessary cae angled ne name or r initials of the transportation com-. 


: staridard 0 or ‘tourist, the cost. of fare, and the names of extra jana * 
~ should. be andoread. on the request. (and. :so_ reproduced. by ‘carbon 
“process. on the duplicate) and the stub;: the request should then: be 
dated: and. delivered to the agent. of ie: transportation company nm - 
exchange for the ticket, and the duplicate, bearing. such other in- - 


~ dorsement: as is. necessary (such. as, for example, the: name of. the 


particular Indian reservation), should be. immediately mailed.to this 
office in accordance with the instructions. on the reverse thereof. . mel eta 
a request is. exchanged for mileage or scrip the serial number of the — 
mileage or scrip- book and the name. of the employee for whose use . 
the book -is secured must. be indorsed. on the request and the dupli- 

- cate, and if part of an old book is exchanged (together with ‘a trans- 

“portation request for the. difference) for a new book. the. serial num- - 
+ ber of the-old book. exchanged and the amount. thereof unused must 
‘be indorsed. on the duplicate request. Tt is most: important that the 
| value of transportation secured in exchange for a transportation 


a request. shall be andorsed. on the ae thereof cae mailing to oo 
- this: office. oo Pas a = a FX ae ae ak 
976, Listing emesis hile: ‘nd sorip in apucler _Bvery travel- | - e 
expense voucher must show what portion, if any, of the transporta- 
tion was procured on. transportation requests ; what: ‘portion, if any, — 
was procured by use of mileage. or scrip books, giving the dates, 


_ points from and. to, and-the first and last serial: nuraber’ in each.case © 


_.. of the mileage or scrip coupons pulled for the particular trip, such - 
use of transportation requests, mileage, and. scrip being shown:at 
—. the end of the itemized statement as. per sample. under. paragraph “ 
- - + 993. Ifa request:is issued to procure a.ticket for'some other'trav- 
~~ eler, the j person using the ticket should be furnished. the number. of 


the request and be instructed to state on his: voucher that travel: be- | 


| - _ tween those points was procured on that. Darheular ely giving bg 
the name of the issuing officer. . | 


sees ome Mileage .and scrip Chiefs of field Geion, supervisors’ rok a? 
a surveys, and aesistant: supervisors of aura are authorized to ee ae 


. ee. “3 _ DROIBIONS RELATING TO THE PUBLIC LANDS. BBD es at g 


r E cure laiae or. scrip Beoket in) exchange for transportation requests, — we ee 
but. their ‘use is not recommended except when it appears. probable: era 


7 Sap they will, be entirely used. within the period ‘of their. validity. . Gat 
278. Mileage and scrip—Reporting purchase—When such a book 


ie S 1s: procured the fact must be immediately reported to. this. Office... The -_ _ 
-, report: must. ‘be. made. in triplicate, on. the white, yellow, and. blue 


_ cards (Forms: 161,. 161a, and. 161b), and. must. give the number. of. the cae 


ea _ transportation request. exchanged, the name of the railroad issuing. - 


the book, the number of miles or the value of scrip contained. therein, . , 
the cost of the book, the amount. and. conditions of refund, and any a 


other information necessary to. enable this office. to keep. an-accurate — 


- account: of said. book. The purchaser should. certify on the reverse 


_ of the original (white) card. the place and. date of delivery. and the oe 


‘States i in. which the mileage. or scrip may be. used, secure the receipt a es 


~ ther efor of the traveler for whom. the. book. was purehased, if -prac- 
ticable; and transmit. the original and duplicate (white and. yellow) | 
_. eards to this office. ‘The blue. card should be filed with 1 the Poteneeine 


~ officer’s S records. 


279. Mileage ahd sorip~-Emplonee pee aa. wale of. 


| Book. —FEach. mileage or Scrip book: will. be charged to the. employee _ | 
- in whose name it.is issued. He will be held strictly. accountable for 


its proper use and the correctness of the number of miles or the value 


’ of the scrip detached: for travel. between different. points, and when : - = | 7 


_ the book is exhausted, or. when no further travel is to be performed 
on official business with said book, or when the time limit of the book — 
is about to: expire, it should be. forwarded without delay. to. the pur- a: 


chasing officer, who will promptly forward it to the disbursing officer _ 7 


for his: particular division, district, or unit: for. settlement.. An .em- _ 


ployee i in. possession of such a. book at. the time of his separation from 


a the service, or upon ‘demand’ of this. office, must settle his accounta- a 7 


- : bility, therefor before final payment. of his salary’ will be made. 


980. Mileage: and. scrip—Purchasing. officer’s monthly report. At o 


- the. end: of each calendar: month each purchaser of mileage or scrip ae 
will report. to this office what mileage or scrip books. hate: been com- 


" pletely, i used,. forwarded to ) the disbursing officer, for gollection; ap- i 


a month, and will: furnish the disbursing: officer for] his division, dis: eee 
i - trict, or. unit: with a copy of such report. 7 Sg ais 
981. ileage and sorip—Refund on.— All. eee ele on account of ea Me 
_ refunds's in connection with or redemption of. unused. mileage or scrip’ co 
should be. made. byt the disbursing. officer paying: the vouchers of f the, 2) 


oy Purchasing. 0 officer. 


"HEARINGS IN: LAND ENTRIES, 


ee 982. “Auphoriedbtons: for eapenditure. mye ‘aidbanding office 1s Snot: cr te 
; authorized to make a payment: for services ‘Of witnesses, taking afee 


. 582 ~~ —sDRCISTONS. RELATING TO THE PUBLIC LANDS ee 


Ges depositions; or ¥ other expense i» chargeable to Expenses of eae in 3 


_ land entries,” or any allotment from another ‘appropriation made | sid 
available for hearings: expenses until a schedule of: hearings. (Form: ie 


ee 4638), including the particular hearing, has been received in tripli- 
~ cate at this office; the expenditure authorized, and: the disbursing: af 
_. , officer notified: thereof by the return to him of ihe: triplicate schedule 
~ 2 approved, and a disbursing’ officer is not authorized: to-pay ‘any hear- 

| ings. voucher unless it bears. the initials, i in the blank space ‘under. the | | 


certifying officer’s title, of the chief of field division, or ore an em: 
ployee designated by him as a hearings clerk. : Ro Sele es 


by BBs Witnesses—Limitation ‘on. mileage: of - re witness can not be s _ 
i He compelled’ under subpena. to-appear outside of his own: county,’ and 


| if he does so appear, can claim mileage in but one county ; the county : 
where the land office is located if he appears before that ee the 


- county of his residence if he appears before another officer.” 


“984. Witnesses—Per. diem and allowances. to — Witnesses : ebfond:: | 
ing hearings i in Montana; Wyoming, Colorado, ‘New Mexico, and'the - 
States to the westward theréof are entitled (under the above limita- 


2 tions) to $3. per diem for time necessarily occupied’ in going to, -re-. .. 


| turning from, and i In attendance on: the office or officer before whom. 
stage line, or by private conveyance, and 5 cents for each mile by any 


stage line, « or by private conveyance, and 5 cents foreach mile. by any 


‘railway or: steamship In golhg . to: and returning from . -such office, 
‘Witnesses in other States are entitled to: pl. 50 per day only. and: for’ . 
- such days only as they are in attendance on the officer before whom 
testimony i is taken, and 5 cents for each mile e nectensrily. traveled 3 im: 
going to and returning therefrom. . : 7 7 tee nee 
_ 285. Witnesses—V ouchers: for. services pal vouchen ‘for witieecas 


= services should show whether deposition was taken, or oral. testi- 


s, mony was given. before the register. and receiver, and: should: be: spe-> : 


cific as to the dates inclusive of service, and as to the points of travel, - 


the. county being given in connection. with the initial and: objective 2 
7 points and the residence being given by. section, township, and range oe 
whenever possible «= i 


286." Witnesses—Salaried: Optra anipiciess ‘ubponaéd’ as: ae : 


— Salaried Government employees. when ‘subpeanaed as witnesses in 


land heari ings. are entitled to reimbursement for actual and: necessary _ a 


. traveling: oo only, payable from “Expenses” of hearings: in- 


~ Jand entries” in case of hearings under this office and by the Depart- _ 
ment. of J ustice when called before” a United States court, and: those - 


‘expenses should be stated on “ Voucher’ for ‘services ‘and’ traveling — 


: rae other expenses,’ > duly. itemized and sworn to in the-usual man-) 
ner. This does not apply to-the employees of the Forest Service, who = 
* testify. in. connection with lands located on ‘forest: ‘reserves, as. their 


expenges | in such:¢ cases are paid by their. own | bureau, ta cagee agents, - ; 


os 46.1 - - "DECISIONS ‘RELATING. To ‘THE PUBLIC LANDS. of DBS xe: 


a and dihers Whose official duty it is to eres ‘and find out: the en 


facts | upon: which the ‘case 1S ‘predicated, ‘and who. appear in ‘such. 


22 -case in their official capacity to give evidence of such’ facts. SO. = . a‘. 
acquired, should be: paid salary and. usual traveling expenses for the — 


. ; "period required to attend: from the eae regularly: ae =. 
sae able: therewith. (16 Comp. Dec., 411). _ 
oo O87, Depositions+-V ouchers for testimony taken by The act of Se 


| Congress approved March 3, 1915. (38. Stat., 855), and succeeding 
acts, in which appropriation’ is made for ‘ . “Expenses of: hearings | in 
Jand entries,” provide:. 7 eee i a - 


That where depositions: are ‘taken for. use in : such. licarings ‘the ‘fees’ of. the 


‘Officer ‘taking them shall be 20 cents per folio for taking and certifying same e a 


7 and 10. cents per folio for each copy. furnished to. a party on request. 


Where the ‘officer takes. the testimony of a. witness or “witnesses 
once and furnishes’ copies of that testimony for use as evidence in 
other cases: under stipulated. agreement between the interested par- — 
ties, he.is entitled to 10 cents ber folio only’ for the copies, furnished. 
(Comp. Dec., Jan. 28, 1915.) 

The title of the officer talsing th the deposition should be shown « on 
_ the voucher in“every case. 

988. Depositions—Costs. ~~When. ‘he: deposition: 4 is” fea een in. its 


true sense the fees of the officer taking it shall be paid by the party. : 


on whose: behalf it. is: taken. When witnesses’ of both parties are 
assembled: under. authority . of act of J anuary 31, 1903, supra, and | 
then in reality the hearing is held, each party. just pay the cost of 
taking the: direct ‘examination of hea own. witnesses and the cross- 
examination on his behalf of other witnesses, just the same as.when _ 


.. final hearing is: held - before . the. local land ‘officers. The cost: of = 


; noting motions, obj ections, and: — must be pee byt the ony 
"on whose e behalf the s same are eee i. Be 3 


"PURCHASES AND SERVICES orien ‘THAN ‘PERSONAL. 


989. 1. Definition “Teeastiey Circular No. 36, ‘Su une 2 21, 1911, defines * a 


services ‘other. than personal as ‘those ser vices: 


- * + “which ‘consist. in the results of. acts, of persons. eae ae oe 


: es or. implied) have undertaken to accomplish such . results without a 

_ giving to another any right. to direct or control their ability or. skill—including ae 
. (1): transportation: of. “persons (service) ; (2) transportation of things ‘(serv- .  - 
ice) ; 5 (3) ‘subsistence and: support of persons . (service) ; a (4). subsistence: and. 
care of animals and storage and. care of vehicles ( service); (5) communication 


“service; (6) printing, engraving, lithographing, and binding (service) ; 3 (T) 


“= : advertising and publication of notices (service); : (8) furnishing of heat, light, a 


7 power,. and electricity" (service) ; ; and other classes of service not. personal 


in character, such as .(@)- repairs by contract or open market order, (b) storage pa ag 


> not. incident. to. transportation, (¢) court. or other public-office | service,” (dd) 


_ commercial. reference ‘Service; (e) clpping Ber viees (f) computation and star 3 


Mg 584 i? DECISIONS. RELATING TO THE PUBLIC. LANDS. ft | _Tvor. a 


. tistical service, ar towel. service, (ay Dill-posting ‘service, (4) eabbion: ash, ” 
Y ge and garbage removal service, | (i). protective, ‘preventive, and ee services. os 
; not per sonal. in character and. not otherwise classified. a 


290. : Addoertising requ: Section 3709, Revised Statutes pro- 


. All purchases ‘and contracts for. supplies « or ‘services, in: any: ‘of the wee ee 
. ments. of the: Government, except for. per sonal. services, “shall. be. made: by. adver= * 

- tising a. sufficient time pr eviously: for proposals respecting the same, when the * 
- public exigencies do not ‘require the immediate delivery of. the articles, or per- | 
formance of the service. When immediate delivery or performance is. required 


by the public exigency, the articles. or service required ‘may be procured by %; 
- open purchase or. contract, at the places: and in the manner. in- which | such ar- - 


ticles are usually, bought : and sold, Or, such services. engaged, ‘between | vena 
viduals. ; | 
“| Oot. Advertising--H ow.  aécomplishii. he fe eeckion 3828, Re: 

| vised. Statutes, and authority thereunder delegated by the: Secretary, 
no advertising, notice, or proposal for the General. Land Office. or. 


A any office therewith - connected. may be published. in any newspaper a 


whatever, except in pursuance of a written. authority for such. publi-- 
cation from the commissioner; and no pill for-any such advertising 
- or. publication shall be paid, “unless there be presented, with: such © 
pill, a. copy of such. written authority, the only method of advertising 
~ open to purchasing officers. for the divisions, districts; or units under 
this office that ‘Treasury Circular No. 52, J uly 29, 1907, recognizes is 


by the. sending: of circular letters to two or. more dealers and: the : 7 


posting of. notices in. public places... ee | 
999. Circular: letter. proposals —'Two fonda: ‘of eine fetes? 


(being in, each: case -a Jetter- inviting | proposals: and: the: ‘proposal - 


> itself) are provided. for this purpose,.a general. form (Form 4-117a): 
~ and a form for use in advertising for. provisions, supplies, ete. (Form - 
“a 4-117b). Except when the public. exigencies. require. “the: immediate 
delivery of. the articles or performance of the service all: purchases | 
or services other than personal will be advertised for by mailing or | 
otherwise sending one of these forms properly. executed (or other ap- | 
"propriate form describing the articles. or services desired and. invit- 


ing bids thereon) to two or more dealers and by” posting. 2. copy 7 | 


thereof in as public a place ‘as is practicable. ’ All the proposals re- 
ceived from the. several dealers. will be forwarded to. this. office with : 


the voucher for the first purchase made or services secured. under the ale, 


| proposal. If no bids are received (or only one) the names. of. the 
5 dealers to: whom circular letters were, sent mast: be shown i in connec- | 


_. tion with the voucher.: 


293. Method of ¢ or reason for aries of ee to te Gown. — 


2 Ss Purchasing agents. or: certifying officers, must show .over. their. signa- 


a : tures on. the vouchers: ‘the meno. of advertising, or show the r reason. _ : 
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ee fheceot: ie they may do’ by inserting the RIN 5 tae 


one. of the figures ae 1 to 4 referring to the: numbered sections on * 


the reverse of the: voucher under.“ Method of or absence.of.advertis- 
ing,” and. by inserting the necessary additional information, if any, 


| on the blank lines: under the section ‘so indicated. . -Purchasing agents . Sete . | 
should be careful to-ses. that. their. certificates: are in each case com-. - -~ 


| plete and that the exact. facts are shown. Tt competition 3 is solicited . a Pe . ee 
; In any manner. the voucher should. set. forth: that fact.and not, by the = 
Insertion of Ke 3: ” in the blank, ‘state that an. -exigency existed. simply. ae 


ee because the methods. were not as formal : as is contemplated or because” : 


the advertisement was not t made i in . connection with that ee : 


-_ purchase. sas a 
294. Peo nae contracts ‘ahouid not be biapueed. The se en nd- = ae 
ing. out of. eircular- letter. proposals. constitutes advertising ; the re-- - 


turned. proposal, when. accepted by. the purchasing. officer, becomes: a. 
contract... There may be. advertising and purchase without a contract, 
| and there may be a-purchase and a contract without: advertising. 

= AOD. Contracts —Section. 3744, Revised Statutes, provides: 


It shall be the duty of the Secretary of War, of the Secretary of the Nave : 


and of the Secretary of the Interior. to cause and- require every. eontract: made — 
by” them severally. on behalf of the Government,. or by their. officers: under them. 3 


appointed to make such contracts, ‘to be. reduced to writing, and, ‘signed by. the 
contracting parties. with. their names at the end thereof ; sale hee of oe. es 
Contracts for services, as for rents, telephone service, ‘ete. , covering 
a considerable period must be executed 3 in accordance with this stat-._ 
ute, and a new contract should be executed, at the beginning of each. 
fiscal year. ae an ee ee 
996. Forin of contract to be shown. pyres agents ‘or oa | 
fying. officers. must show over. their signatures the character of con- — 


tract. entered into, which they may do by inserting i in the second. blank. oe 
of the certificate the letters, A, B, or C, referring to the correspond- 


- ing: sections on the reverse. of the “voucher. under “ Form of con- 


- tract,” and: indicating, respectively, a formal contract, an-accepted ~ 


| proposal, or a less: formal contract... The purchasing agent or ‘certify- - ; 
_ing officer should show-on the reverse-of the voucher in connection 


with the indicated. section the date of the. formal contract or the 


character of the less formal agreement, and if an accepted. proposal: ee 
Is. filed therewith he should_so state. If the: accepted proposal] is not. 


- ~ filed: with the particular. voucher on. which. the indorsement appears, — ie 


but with a former voucher, the disbursing officer should make. specific _ 7 is 
reference on: that voucher. to: the: panera voucher with: which the ar 


| 7 proposal i is:filed.:? -: 


—. 297. Vouchers: oe ee ete. ip itited yee fous pur- one ae 
chases and services: other than:personal should show date. of. delivery Oe acy 
aes “oft the: article or: articles; or date. of. termination: of. the service: a ee a 
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i formed, the description of the aruclé or cenaeeeies. of he: service, | 


dates. inclusive of service where time is a factor, quantity of the 
particular. article or service or number and size of container, rate per 


a unit, the amount of ‘each item, cand: the. total of the ipeni listed. 


Whenever practicable bills: should: be listed and: fully itemized on the 


; “regular voucher form, hut: when this is not practicable. itemized state- 


ments or invoices may be attached to the standard form: and the 
. & voucher stated and certified for “ Provisions and supplies (or other — + 
-. general heading. descriptive of the bill purchased) | as. per itemized, 


statement (or itemized invoice) 4. Bae ate ted hereto and made | 
a part hereof.” > 
298. Vouchers for freight nid express er for freight a 
expressage should not ordinarily be paid by a disbursing. officer, and 


~ . when they are so paid (or any voucher containing freight or express 


charges) must be accompanied by the Government bill of lading. 


oe covering: the shipment or have. appended thereto a certificate to the - 


~~ effect that no such bill of lading was used. 


- a 


999, Computing rentss monthly hire, ete. aX aim: for ie se 
. subsistence, etc:, at monthly rates for certain days | (less than .a 
~ month) “inclusive” should be ‘computed at ‘as. many 28ths, 29ths, | 


| -30ths, or 31sts (according to the number of days in the particular 


. month) of the monthly, rate as. there are e days from the first, to the. 


~ last of the dates, | inclusive, 


The method’ for computing compensations does not apply. | Ac 
Comp. Dee., 494.) - 
~ 800. Vouchers for purchase’ by transfer —AlL eonohars for: services| 
rendered or. supplies. furnished by one department, bureau, or office’. 
to another must be transmitted through this office to the Auditor for 
~ the Interior Department for settlement and must not be — by dis- 
bursing officers. | oe 
. : : 7 ee “¢ ‘CASH, , : way 
301: Cash ee ae farommbeve: aslo: payments mst’ ve 
made. by check: whenever practicable, : To cover cases. where it is 
ie impracticable. to: make payment in this manner it is provided by _ 
‘Treasury Circtlar No. 102, dated December 7, 1906, that any dis- 


4 _bursing officer: may draw. ne check in favor of. himself, or “order,” 
for such amount as may be: necessary. (1). to make payments. ‘of. 
amounts not exceeding $20, (2) to make. payments at ‘a distance: 


a “due, 


a from a: depositary, and (3) to make payments of fixed. salaries due 
ata certain period, ‘but in the first-and last named. cases the check. 
must. be drawn not more e than two days before the —— become. 


302. Cash aac Where payment by check is not practicable: . 


. and payments - are made in cash—that is, currency——the payment. 
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. must: be erence by: a cash -paceipt (Form 4--6656) ° ora ue sub- 
: stantially the same in form acknowledging receipt from the: particu- ae 
dar’ disbursing | officer in whose account the voucher. appears, in his 
official capacity (disbursing clerk, special disbursing agent, surveyor. 
general, etc.), on. a specific: date, a°sum:therein written in words;in) 
full payment ‘of a. definitely indicated voucher. Cash: receipts must = 


7 _ be signed by the payee In. whose name the voucher i is stated, or, if. an 


sal officer, or agent receipts’ for his principal, evidence of his authority to - 


= receive. the money and. receipt therefor: ‘must accompany the voucher an 


r or be on. file with. the Auditor. There. i is no authority. for cash pay- 
- ments except where the delivery. of ‘the unecety is simultaneous, with | pas 


oa Le Ne a er oP ee 
ne 7 ne "ABSTRACT Or EXPENDITURES. 


, 303, Eupthiditeres. to: be. listed. Every item. ‘of expanders for : 


which a disbursing. officer claims credit. must, as hereinabove indi- -. 


* cated, be. supported. by. a voucher’ properly stated and certified; and - 
every such item must be listed in an abstract of expenditures. (Form | 
4-104), in which, under a single series of numbers’ running. through - 

- the entire. fiscal. year, vouchers will be listed in numerical order 

- without. reference to. the: character. of service or appropriation. charge- 
able, the: voucher numbers. and names of payees being shown i in col- 

~-umns indicated. and the amounts. chargeable to the s sever al ¢ BperopEas a 

tions. distributed. in the proper columis. a 
804, What items to include ak distinction may bere ik ad be- | 


| can payments made by an. employee from personal funds and pay- 
~ ments made. by a. disbursing officer from: “public funds. An employee | ‘ 
who: advances personal. funds for. traveling and. ‘other’ expenses must 


- include in-his voucher for: any month: all expenses incurred during a 


that . month, whereas. a disbursing officer should include in- his ab-" - 
- stract: and. carry. to his account current only. such amounts as. are ee 
_ actually paid in cash during the period. covered by. the account or by ae 
~-check-dated within such. period, without reference to the period. cOovV- 
ered. by the paid. vouchers. _ As: stated in. paragraph 195, checks 


should. bear. the date on. which they. are drawn; they are ‘Hot to be ae, 


dated. within a period. unless. they are actually drawn within that. : 


ee period. in. payment, ae ‘vouchers’ then on, hand Properly stated and ee, » 


Te, duly : cer tified. - 

: Ope Appropriation: titles —ABbrevkdthn ’ on oe pare Teas: — 
‘ury: ‘regulations require that the.titles of appropriations, as. shownin 
all estimates, disbursements, accounts, and vouchers, shall be. exactly 3 

as ‘such titles.appear on. ihe ‘books of the Treasury (see. par. 180), I~ 2, = ¢ 

ds necessary that such. titles be shown without abbreviation. on Tequi- 2. + 
- sitions, vouchers, and accounts current, but,-on account. of the limited 


= - space 3 in which the titles of the appropriations must: be shown at the ee 
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Pines top of the Peer e in the abstract of expenditures; such titles ‘may: be 
there: abbreviated, provided such abbreviations are in such form’ as. 
~. will be readily recognized by any.one familiar ‘with the several, ap- 
__.. propriations. . The following abbreviations are suggested, for the. ” 

- appropriations more commorily used :. | 


Salary. ‘Mont., -1918—-Salaries, office of surveyor. general of Montana, 1918, 


—Contg. Mont., eee oe ee expenses ome of: surveyor. general, of. Mon- ; M 


- ve tana,-1918. 
- Sur. Pub. Las. , 1918—Surveying the public lends, 1918. 


7 ‘Pro. Pub. Lds., ee ete., 1918—Protecting public lands, bes, ete., 1918. 
-. Sur. Land Gene (R.)—Surveying within land: grants’ (reimbursable). 


. Open: Ind. Res. (R.), 1918—Opening Indian reservations (reimbursable), 1918. eae 


Comp. Sur. R. R. Grants—Completing surveys within railroad. land: grants, 


| Sal. ca Com., R. & R., 1918—Salaries and commissions, registers and d recetvers, a 
3 1918. | 


dt Conte. ‘Ex, a 0. Ig, 1918—Contingent expenses of. land oceans 1918. | 
ox. Deposit. Pub.. Mon., 1918—Eixpenses of depositing public moneys, 1918, 
i? Hearing Ld. ‘Entries, 1918—Expenses. of hearings: in land ‘entries, 1918,. 
_ ‘Ex, Ins. G. 0.3 , 1918—Expenses of inspectors, General Land Office,’1918. . 


AL & Si. A. M, ‘B. S, a een and: sale of ‘abandoned - malay A reserva- : 


tions,. 1918. bias ; : y at | | 
806. Pew’ ‘Goliintis 2 Adaiionad ne oe a cases: ae 
as may happen. during the first quarter of a fiscal year, a disbursing 


officer expends funds under more appropriations than there are. col- 


-umns of the abstract of expenditures, he will state an extra: abstract 
on which will be listed vouchers. representing payments under all-ap- 


propriations that there is not room for,on the regular abstract (pref- 
. erably those appropriations trom which. the lesser number‘ of: pay- . 


ments are to be made). On the main abstract will be listed all the. 


voucher numbers. and the corresponding names: ‘of payees in numéri- 


eal: order. | Each voucher chargeable to an. appropriation not on the’ | 
. Inain ‘abstract: will be listed as to number and. name:on both the main — 
and the extra, abstract, the amount appearing only on the extra. ab-. 
‘stract: in ‘the | proper column, the vouchers listed on the extra abstract. — 
being i in solid rank. That i 18, if, for example, ‘vouchers. 8,17; 86; 49,. °° 
- and 65 are chargeable to appropriations not- on the main. ‘abstract, EY 
those numbers with the payees’ names will: appear in regular : numeri- ~~ 
cal order with the other vouchers on the main abstract, and. they will. 
be listed in full on the first, second, third, fourth; and. fifth: Tnes; Te- oa 

3 spectively,. of the extra abstract. as oe 
807. Forward appropriate “abstracts with ‘alt Ae ry When a 


- ever. a regulation’ requires ° the transmission of paid original vouchers 


original abstracts: listing. all such vouchers must be forwarded with. 
~. them and. whenever a regulation requires the transmission‘of memo- 
-. randum copies of paid vouchers duplicate abstracts listing the. copies 
“so. transmitted. must accompany them. « * Never: forward aid vouchers: an 


- or neopiee without: L appropriate abstracts, eae 


AN 


oe "DECISIONS. RELATING TO THE PUBLIC LANDS. 5896 


_ ACCOUNTS CURRENT. 


oo 308. AML I fiscal: Pensions to be carried to At the: ‘ose of seals oe 
ae quarter (or: ‘on: closing. an account ‘under: one ‘bond. on executing. an-. 


. other, -or-on, the. termination of:his. services) each disbursing: officer 


7 “must bring-all fiscal: transactions: completed. within that. quarter (or ee - 


= fractional period). into. an account:current. (Form 4-103¢, 4-103e, or 


he 4-661a) m parallel columns by. appropriation, showing. under credits: ae 
| (a). All ‘balances: shown: by. the last. account. current to” be due. the United 4 oe 


States, in the same amount in.each case and under the Same title; 7) 
(0). All accountable warrants dated Within the. period; ae ee, 
““(¢) All collections made or moneys received as: disbursing officer's re ee ee 


“(ay All debit differences: found by: the Auditor and. conceded by the officer ; and ee eet 


(e). Any other corrections on account: of which an appr opriation should. be _ 
credited; me) , : Koc ) | 


and damit under debits: ‘i 


(f) All expenditures made within the quarter fractional I period) as shown 
by. abstracts and: vouchers}  ohe eh sn 
(g) Such: pioueye received as disbursing « offer as: are » returned to depositors : 


a during’ the period; 


(h) All deposits. to personal credit (that is, te: the eceie of the s cpreatniner: of 
the United States-—Form tA), covered. by « certificates of f deposit, dated. within the 7 
period; _ 

(z) Any ‘credit difference found. oy the Auditor and. ‘concurred: in by fhe : 
‘officer, or. 

Qj) Any ‘other correction | on “account of whieh an. | appropriation should ‘be. : 
debited; _ . : | 
: (Kk) Any balance due the , disbursing officer brought forward from last account, 7 
, in the same amount’ in each case and under the same. title ; and. | 7 : a is 

(1. Any balance. due the United States at. the end. of the, per iod. for. which the - 
“account is rendered. A s Soe 


7 809: Totals MN ‘The total of the ane in. fear line must in. every ; 
case be carried to the total column and the total of debits in any 


~ column must in. each case | correspond with the total of credits i im. 1 the» - 


‘corresponding column. Hee 
810. Analysis of balance. _The otal net’ alanis. due. ihe United is 
ae States. (ordinarily this is‘the “Balance. due the United States” 


ea shown on that: line, but if there should be a balance due the disbare: ss 

ing officer. under one’ or more appropriations, as on: account of an 

| - overdeposit,, the net’ balance will be the difference between the two 

.“palances”) at: the close.of the period. for which an account is ren- _ 
dered: must: be analyzed as indicated in the space. provided. therefor. . 
ey. cat the bottom of the account. current. ‘Tf the. depositary statement is. nae 
not received in time to compute the balance therefrom and yet have — 


- times to mail the account: within the period required by law, the bal- 


ance must-be: computed from the check stubs and.a statement made to | 
2. the effect. that: the balance was so computed, aca the analysis. fur- 


ts vnished j ina a separate communication, Ps 


7 ae 
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Bil. 4 Salaries paid i in saat and ibe for credit ate »_When 


‘pay-roll vouchers are- paid by checks there is no reason why all the : : 


checks should not’ issue on the same date, but when payments are... 


_ made in cash ‘it: may happen that one or more. employees’ will not. 
receive pay until the next working day. “In such’ cases credit: for the 


. full-amount of such pay-roll voucher will be claimed under date of 


the final payment, and, if the last. ‘payment should be-j in a different | : 
| quarter, the amount pid. thereon during the first’ quarter will appear oa 
—. -only.in the analysis: of balance in the account ‘current and on the 4 


-eredit side of the cash. account, under the heading in each case of 


-“ Salaries. paid in cash and claiin: for credit. deferred.” ‘The entire. 
amount ofa partly paid pay roll should be included i in the monthly i 
 -report.of expenditures and liabilities (Form 4-163) ag an n- outstanding 

= nebty under “unpaid voucher on hand.” x Se SERS . 


(Treasury Circular No. 52, J uly 29, 1907. yo 


312... Outstanding checks Any Glee: issued By. a . disbursing officer : 
and remaining unpaid must be.carried in his analysis of balance as an. — 


outstanding check for three ‘full fiscal years, as is indicated by the 
following quotations from Treasury circulars and Revised. Statutes: 


“Any check’ drawn by. a public disbursing officer still in the - service, which * 
: shall be presented. for payment within three full fiscal years from: its date, will ~ 
be paid. in the-usual manner by the officer or bank on- which it is drawn, from 7 


- funds to. the credit of the drawer. ‘Thus, any such draft or check issued on or 


@ 


after July-1, 1904, will be paid as stated above until J une. 30, 1908, and ‘the same ae 


rule will apply for subsequent years, , 


be Every. disbursing officer will, upon. receipt of he staternent of. his disbursing 7 


account for the month of J une of each year, from the office or bank. in which ‘his.  - 


funds -are kept, immediately: ‘make a return to the Secretary of the ‘Treasury a 


of all checks dr awn: by him which have been outstanding: and. unpaid for threa - 
full. fiscal years: on the 80th day of June of that year, as also required by ‘section - 


810 (R,.8.), stating the number of: each check, its date, amount, in.-whose 
- favor, on. what office or bank, and for what purpose drawn, the number of the 


7 voucher in payment for which it was drawn, and, if knowh, the. residence of the : | 
' . payee, and inclose in‘said. return all checks descr ibed therein which. may: be in . 


; | his possession.” . (Treasury Circular 42, 1907. )- ae ee hee 
Oe, At the termination of each fiscal year all amounts of moneys. that ¢ are repre- 
| serited’ Dy . checks, issued. +. * Lby. any. disbursing. officer of: any 


department of the Government, upon the sates or any assistant. treasurer, ae 


~ or designated depositary of the United States. ee and. which shall. be r epee 
resented on the books of either, of such offices as standing to the cr edit of any i 
| _ disbursing: officer, and which were issued to facilitate the’ payment of war-- 
— rants,. or for any other purpose in liquidation. of a debt due from the United | 2 
States, and: which have for. three years or-more remained. outstanding, unsatis- 9 
fied, and unpaid, shall be deposited by the Treasurer, to. be covered into :the | 


Treasury by warre ant, and to be carried. to the ‘credit. of the parties’ in whose 
favor such * “* * checks were * * *- issued, or to the ‘persons who are 


entitled to receive pay therefor, and inté an appr opriation account. to be denomi- . _ 


2 nated * outstanding liabilities” ”- (806 R.:S.). 


—. 818. Cash account—It. during any period for which an account is : a 
rendered a a disbursing officer has cash 1 in hand. he must. render a cash mae 
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eer pei sihich space and form is. pionded on ‘the’ reverse of the — rs 


~ account current. The cash account is etna to. the e-regular ace - 
2 count. and must. include, on: the debit. sides... ee 
(a) The cash on hand as shown ‘by his: last cash account: 


oe (b) The checks drawn oe cash under authority of Treasmry, Otreuiar t No. 102, oS 
- a make payments in cash: 


2 (e) Total collections (posted from abstract) and all cash receipts except on 
+, aesount of concessions, and: ae sie. cane “Si a ae wee ranee | 
(ad) Debit differ ences conceded (itemized) 3 Bee ts, 

: and must show‘on the credit side: 2” ‘ | 

Aor The total vouchered ‘expenditures paid. in cash during the “period i 


(f) Cash deposits made to personal credit. (that is, to: the credit of the Treas- a Pe 


-. urer.of the United States), or esx 
- (g).Qo official credit (that is, ‘subject ' his official check), ee 
(h), Credit differences. concurred in (itemized), and — ee, 3 ba oy 
(i) The cash: on. hand at the end of the Period: for which the aceount is ren- ee 

dered... ee . bah bas 


“The éash on hand. must’ agree with the amount of cash shown i in. - 
the. analysis of balance. : a | | 7 
"314. Dates on account current. mee is an eren that cana dite: 

always be shown on accounts current; and pers shall wut oe shown | 


correctly: : 3 3 

. (a) The ‘frst: and last. ‘ante® of. the epetod ern ue ‘the ‘account. shall ee 

. shown at the top of. the account current. came in the brief on the first fold. of, the 
‘reverse thereof ; : 7 ‘ | 

-(b) The. date. of: the bond (which is 3 shown, on. all copies: of requisitions sent to. 
disbursing. officers as’ notice that advance. of funds. has been: requested: of the og 4 
Treasury) shall.be: shown at the top of each account current: ae Ba — 

- (¢): The date to which the account: is. rendered sea appear | in the proper lace 
under “ debits ”; 
| (d). The date to Which the net preceding é account was rendered shall appear 
in the proper place under. . credits ” ia 7 | 
(e) The date immediately above. the disbursing officer’ s certificate must show 
the date on: which. the. account is: certified; -and - . 2 

(f) The. date over the aa first indorsement *- on the reverse. ‘thereot must: be 
that on which the account is: forwarded to: this office, wate ° oe 


. 7 DUPLICATE, TRIPLICATE, AND. OTHER ‘MEMORANDUM coPmns. 


| 315. What copies should be furnished. —Accounts current, abstracts 7 
ne of expenditures, and abstracts of collections must be stated in tripli-. 


# oar ee 


: cate; the triplicate will be retained by. the disbursing officer, the-dupli- — Z 
 eate will be forwarded. to this office to. become a part of the office 

files, and the original will of course be forwarded to this office for = 
administrative action and forwarding to the Auditor for the Interior ae 

7 Department. Two memorandum. copies must be made of all vouchers Pia Sage 

for which a disbursing officer claims credit, the second: memorandum ~~ 


copy for the disbursing: officer, the first’ memorandum for this office, i. 


and the original for.the auditor. Disbursing agents of this office who eee. 
hs disburse funds for or on account of another bureau” will furnish . 


~ 


‘ 
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| . additional copies BE all’ ‘He: above- mentioned: papers for the files of 


- this office,it being necessary. to’forward the duplicate accounts. cur- | 


_ rent and abstracts and the memorandum copy of tes to >: the: bu 3 


| reau. whose funds. are. disbursed. ° | | 
316.. 4 emorandum vouchers’ shall. show isnae. Memorandum 
copies must show. the same facts as the. original vouchers, even as.to 


name of certifying officer, and be as carefully itemized.- On the a 


, memorandum vouchers the notation of check payment, etc. (showing | 
voucher | number, name of disbursing officgr in whose accounts said 


voucher appears, check number, and date of payment) will Le at the i 


. | lower left-hand. corner, and. i in form as follows: 


% Voucher 98, John: Doe (name of, idbaratng, oflicer, not name of payee). 
Check 234, July. 10, 1918, & _ fo 


_ For this purpose a ‘rubber eae will a “ais in n form, as s follows: 


papi ctor gees pose DELEON ee ee ot J ohn Doe, 





and the disbursing officers are ‘guthorized to. ‘purchase such stamp ae 


| from the appropriation applicable i in each case. | 
817. No 0 copies of subdvouchers. —No duplicate | or.  eieotaiaura . 
copies of subvouchers. need be taken; in fact, duplicate subvouchers 
| should never be taken. — | | 
818. Memorandum copies and inidrithly report “Within three ren 


_. (Sundays and holidays excepted) after the close of each and. every 


- calendar month each. disbursing office. will transmit (without other 


-. ineclosure than the papers here named) memorandum » copies ofall | 
- vouchers paid during the month ‘just closed, together with a dupli- 


cate copy. of the abstract of expenditures” in. which: the several 
vouchers are listed, anda monthly report of expenditures, balances, 


and liabilities: (Form 4-163), onthe face .of which shall be shown 2 


the. period covered and the numbers of the: first and last vouchers | 
of which copies are rer and, on horizontal lines, by. appro- = 
crue and in total: we 7 ae : 


(a) The: ‘amount éxpended during the month 2 as. | shown by copies of vouchers a 
pee abstract: transmitted; ©. | | 

(0) The. amount, represented ‘by ‘vouchers ’ ‘on hand when: the report is trans- 
raitted that were “not paid. during the . month closed | and. included : in’ the. 
— “Amount disbursed” (without: reference to whether such vouchers, designated 


in the report as “ unpaid, ie have been examined. or: ‘whether "they have been ae 1% 


-‘in-the. meantime) ; and 
-.(¢). The. estimated. additional jiabilities. ‘then: ‘dpatatancing: on account: “of - 


| services rendered, purchases made, or expenses: incurred in or. prior to the — 
month for which the EepOrE is rendered, UE for. which 1 no vouchers have vet 


| been received ; rece. . aes, OAS 3 : 
and on ‘the. reverse of oa eal appear, in perpendicular columns’ 
by. appropriation, and i In. total, and i in horizontal Innes by classes, the 7 


-~ 
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ae classification, required by: Treasury Circulars 34 ‘and 36, dated a une 


21,1911. On the face of the report, those appropriations ‘from which 


a expenditures have been made will be numbered in the order in which 
_. they there appear and. correspondirig numbers (beginning with No. 1: 
- for the left-hand column and using as many consecutive numbers 

“!-as there are appropriations) will be assigned to the necessary num-"_ . - 
ae ber of columns on the reverse,’ under the caption “Appropriation,” a 
as a’means of. ‘identifying the appropriation on. the face: with. the: 


a classification of eae on the reverse. o = Be et 
- ! Be ides = | ~ iF F 4 i He « 2 - LAE i 
‘TRANSMITTING ACCOUNTS. Sees a | 


319. Gini accovints An disbursing ae: are , required. by. 


a law to render their accounts quarterly,. ‘and to transmit. them to the . - a 


i ; proper officer at ‘Washington within: 20. days. after the. period to. 
~~ which they relate. ‘Should. there. be any delinquency i in transmitting - 
accounts no. further advance of moneys can be made. until the reasons 


s for the delinquency” have. been. fully explained to this office | and a cc. 


waiver. thereof obtained from the ocr of. the pe PSASOTY (6 | ; oe. 
ae Stat., 413; 28 Stat., 209, 807.) | | 


Except. in. those ‘cases in: Sghich ‘pds nee! have ‘specifis.. 


; ‘instructions: to. transmit: certain’ original, papers at an earlier date, 
“seach. disbursing officer will, as soon as. practicable after the close of 


| - ‘from. other matter: 


Mi each quarter. and: within 20: days transmit in an. ‘etivelope. separate 


- ee 
ine = Yous 
F Teersit? 


(a) All original youchers: paid during the iar a oa ee 
(b) A quarterly. abstract of expenditures: listing stich vouchers: and 
_-(e). An original and duplicate account current for the quarter. | 


320. “ ' Other accounts.” —Tn case:a disbursing officer is reqiived: to. 


Le des his account ata time other than at the close of a quarter (either — 


on: account of the ‘execution of a new bond or the: termination ‘of his. 


services. under the: ‘appointment in’ connection with which he was 7 


i. designated a disbursing officer) he should: immediately transmit: his 


ti report of expenditures, balances, and liabilities (Form 4-163) for the - o : . 
aa fractional month: ending with the. date on: which. the: account. closes” 
and within 20 days after said date he must transmit the original _ 


- vouchers, original abstracts of expenditures, and original and dupli- 
- cate account. current tor the: fractional | quarter oes on. that. 


ne 2 is date. 


NEW BONDS, | 7 


+301. Moone: ore begins. hen Tn: case a. fiscal. officet. ig re- 


oo quired to. execute a new bond either: on account. of a new appoint- - 
~ - ment or of a new designation, his account: under: his new bond (or - 


ae a both bonds if the Jatter: is additional or cumulative) will I begin . : * a 


_ 4587° 17 —voL. 46—-28 
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on ‘the date * the approval of icha new. bond by. he Secretary. The: ; 


- | fact. that notice of such. approval may not be immediately. received ey 
- = by- the officer i is not. ‘material; hé is accountable under the old bond Wu 


for a proper. disbursing of and accounting for the funds advanced _ a 


se thereunder and - may continue to. disburse ‘such funds until he has. 
ee 4 ~ yeceived notice as to the date of. approval of the. new bond. This, 
aan however, does not change the fact that the account under the new _ : 
bond must date from the approval thereof, notwithstanding the fact 
.. that a failure to receive prompt. notice. may result in the stating of ei 
two accounts: for the intervening period, and notwithstanding the 
_ fact that no funds may have been received under the new bond until 


a, : after the first account under such bond is due to be transmitted. a 
822. Account wnder old tobe: closed. —Immediately on receipt. Rag E 


bond. | “ 

ne ga - ; B28, What may be poid: ‘inde. The’ s oeriod ©: Sed bys an oe ee 
ee under: a. ‘particular bond has. no relation whatever to the: period of 

--. service covered by vouchers which. he may pay from funds advanced : — a 

— under that: bond and,. although the: accounts. under one bond are as 
re “separate and distinok from those rendered tinder another bond as. 

ae though. the accounts were. rendered. by separate individuals, a dis-- ee 
a bursing officer: having executed a new bond and received an advance 
of funds thereunder may pay any. voucher made - up in prescribed. -_ 


a notice of the Secretary’s approval of a:new bond the disbursing officer. 7 


a must: deposit his admitted balance then on hand under the old. bond, a : 4 


~ state his final account under such. bond, ‘and promptly transmit it to : 7 
~ this. office. -Until the account under one bond is balanced by the — ae 
- deposit.to the credit of the ‘Treasurer. of the United. States of the -- 


_ admitted 1 balance thereunder no advance Tay be made under’ a ‘hew * 


—. form and. chargeable to the. appropriations so. advanced. notwith- © : - 
aoe standing the fact that part or all of the service oe) was pee Beet 
es formed prior:to the: date of the new bond. ee ial 


-— B24.. Difference from. old not to be. brought into aecount aden Bae, 7 


a Differences found-in-an account under. one bond are’ in no case to be 


a | : brought. into or taken 1 up in connection with. an account under a new Ene! 
bond, or: account. under. old and new. bonds. when. the latter is addi-. 


. | . onal or cumulative. Accounts under: a new. bond or (when. anad- =. 
~ ditional or cumulative. bond is’ furnished): under new and old bonds | 


~ jointly are as separate and: distinct. from those rendered under an 


: i old. bond as though | the accounts were. »- rendered. by poperate indi- ae 
eae viduals. : 7 ep aS ten, as i ee ce 


| DIFFERENCES. ca 


~ 905. A lens ‘rights. tach claimant ree a taht to “have: his’ ; 3 
ae against. the United: States finally. settled in the ‘Treasury De-. 


ae partment, and must, not be denied the. e right to state his aa in | such: . : 
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eats as. on thinks, is. justly due him. “Sone eee officers ee : 


_ - have assumed the right to dictate to a claimant the particular items 
“or. arnounts he may claim in his voucher. Certifying officers, approv- 
ing officers, or. disbursing officers may advise a claimant as'to what = 
- ~owill be allowed (and the claimant: may if he desires accept these sug- | 


: -. gestions. and state a new voucher), but he must. not be deprived: of 


his right to state his claim for what items or amounts seem to him 


| lawful and. just. ‘The adjudicating officers will. certify or approve | se 
- such of the items or amounts. claimed as are.proper, leaving ie a 


touched. the statements and figures certified by the claimant. No one, 


has: any authority to make any changes in. the amount certified by = | 


- the claimant nor to insert any statement of difference ovér his signa- 
~ ture. | Suspensions made by a certifying officer or an approving officer > 
should be itemized over their respective signatures, and the suspen-— 


sions made by a disbursing officer: ‘qmay be made over his signature or 


by attaching a carbon copy of his letter: to the claimant; in which és : 


appears an itemized statement of the difference between. the amount 
claimed and the amount of the check issued in payment. ‘Th any case 
- an itemized. statement of the difference should appear on OF be ap. 
| pended. to both the voucher. and the memorandum copy. : 

326. Procedure—Jurisdiction. —The successive steps in: ~giouiig 
payment of vouchers or claims and the gradations of jurisdiction i 1m 
_ the adjustment. and settlement, of ae een accounts: are as fol- | 
snl . “ . 


The ielnialk shall: be: 


a) Stated in form and manner fersianoye preseribed | 
(0) Sent to the proper certifying: officer, who mes 
- (1). Certify to the voucher as stated, . get, | oi go “ 
2), ‘Suspend. any. item or items. therein that ; are not prépeérly stated or : 
properly evidenced, Or | 7 
(8): _Disapprove. any ‘item. or ‘items ‘et he ‘kiows are ‘not proper; 
as 1 Transmitted to the proper disbursing officer: (usually by or. through the cer- 
PAS XS  tifying or approving officer), which disbursing, officer ane yeas oie 
a. 7 Ad): ‘Pay the voucher as” presented, ee, 3 . i tee 
(2) Pay a@ part and suspend a part, oa “g ye 
oo (3). ‘Suspend payment on all and either return the voucher ‘6. ie einin . 


ant for. proper, statement or forward to this office for instruction ae 


-or for. direct settlement ; 


~ 4a) Claims (unpaid vouchers) transmitted. to: this office for. ‘direct settlement. 7 

. 7 (either: through. a. disbursing officer or by the ; claimant direct), or ace > 

.. -eounts of disbursing officers stated and transmitted in accordance with. 
_. the. foregoing instructions, receive. here. the administrative examination ane 


_ required by law, on which examination the entire account or aim: (or 
any item or items tacts) may. hee: | 7 7 a | 
oo. (1): Approved, — | 
eS ¢2) Suspended, or 
_.. (83) Disapproved; . - 


596. ‘DECISIONS: RELATING TO. THE PUBLIC LANDS. 7 Lote 


(e). After which the account or claim is transmitted to the ‘Andttor for the In- 
terior Department for settlement, which: officer may (as. to. one or alk 
items approved or disapproved: by this emcee | | 
(1) Allow, — tite eG a eg Se 
(2) Suspend, or ©... Re pate Gut: ae 
(8) Disallow; en a a. a cae ee: : 

w rr claimant on a voucher Bresented for direct: settlement: may -réfuse to ac- 
cept: payment on the auditor’s settlement: and appeal to the Comptroller 


-_ of the Treasury for a revision of such settlement as to any item or amount | 
disallowed. therein. and a disbursing officer may | likewise appeal to the — 


~ comptroller for a revision. as to any item or items disallowed. by the 

_ auditor in his account. - (See. also paragraphs 198, 331 and 336.) oo 
| Items suspended by this office are not. before ‘the’ auditor for ¢ con- 
| sideration and the comptroller. has no jurisdiction to revise an. ac- 

count or claim as to. any. items suspended, by the auditor. * 

327. Accepting check no bar. to appeal.—aAny claimant who re- 
ceives from a disbursing officer in. payment of a claim against the — 
Government a check for a lesser sum than the claim: ‘stated by him 
‘may thereafter presenta supplemental voucher for the amount sus- 
pended before payment; his acceptance of the check in payment of 
a Claim which has not been settled by the auditor does not bar him — 
from right of appeal. As to acceptance | of payment under a settle- 
ment by an auditor, section 8 of the act, of aie 31, 1894, ne Stat, 
208). provides: on Sip s, 

Any person accepting ‘pevieut ander a ‘gettlerient by’ an audieas shall be 
thereby precluded from obtaining a ae of such settlement as to pany. items 
upon which payment is accepted ; oa = ) 

328. ‘Supplemental voucher. New, or oneal ono must: 
be stated for any amounts claimed on account of differences found 
before. payment, or for items omitted from an original voucher, the | 
employee designating it ‘as supplemental for.the particular month to ° 
which the expense pertains, and making the voucher as complete in — 
every respect as is required of originals, except. that items sworn to 


in an original. voucher need not again be Sworn to in a supplemental. a 


As stated in paragraph 269,- ‘explanation must be made in connection 7 
with ‘supplemental vouchers for items omitted from. a voucher ‘for - 
services and traveling and other expenses as. to why such items oe e. 
: Not. included in the original voucher. | : 


- 829. Disapprovals.—Items disapproved by this office will aot me 7 . 
narily thereafter be approved, but the disbursing officer is under no 


; "obligation to. concede such. items until they: have been disallowed by 


-. the auditor. | = 
330. Disallowances. en diccliowed iby: the waditor may mee. eas 


again. be considered by that officer within a year from the date of © 


3 his settlement; nor will they be thereafter reconsidered by him ex-  ~ 


ya cept vit the presentation to him of neWy discovered material evi- 


Ree 


dence, and ab. abana ene should, in : the heat Gene current eo 

rendered. after the receipt of an auditor’s certificate of settlement, 
concede all the suspended items appearing therein for which he. does” te. 

not intend.to make further claim, and all items disallowed, or imme-- 
diately appeal. to the. ‘Comptroller of the. Treasury for a revision ot: al 


ie 461 e - DECISIONS ‘RELATING TO THE PUBLIC LANDS, 597. eG 


the auditor’s settlement as to such disallowed items. 


(881, Appeal to the comptroller. —A. decision of the’ oe is : 


dual and. conclusive upon. the executive branch of the. Government - 
and an appeal to him carries before’ him for revision. not only. the 
item or items on which the appeal is made but the entire account: an er ae 
claim. excepting: only such - items. as have been. suspended. SA diseses #3 
bursing officer should at once. concede all - items disallowed by the: vo 


Comptrollse on appeal. (See - par. 193:) _ | 3 
882. Answering differences—payees. —In case’ a. differdnice | is fond 


-- in an employee’s voucher after payment by a. disbursing officer-the _ 
employee should, at the earliest practicable date after receipt, through | 
such disbursing. officer of notice of a deduction, reimburse the officer 


for. the amount. erroneously paid or furnish him with the. evidence 
necessary to relieve the suspension... Answers must in all cases be - 


made within 15 days from receipt of. notice, even. though the em- 
7 ployee may not at that time have received the necessary. evidence. 
B88: Answering differences—disbursing officers — Differences found - 


in the adjustment. of accounts by this office, or in the. settlement 


: thereof by the auditor, should be. taken up by the disbursing: officer, 


at the earliest practicable date, with the office making the deduction - 


and such explanation offered or evidence furnished as will relieve the 
“suspensions, no deposit being made on account of conceded: items till 
‘the auditor’s, certificate of settlement covering such.items. has. been 
=> received unless. the disbursing officer i is certain that the:item or items ase 
can not be. allowed. “Ordinarily differences found by this office inv 
“connection with one account will not again be taken up-until the next 
account is being adjusted, and disbursing officers should’ transmit  - 
answers to differences so that they will be Teceived by ‘that time |. | 
even though they are not. then able to answer all. the differences 
then outstanding. Differences may be answer ved as s long 2 as 
Be carried by the auditor as suspensions. Be 






884. Answering differences—A bstr act Eoin mm duiptbods 


: ferences will be taken up in abstract form similar. to: that, ‘followed — ; 


in the notice of. adjustment sent to. the disbursing officer,’ except that. 9 4: 
the. reason for the suspension: or disallowance need not be given, a ee. 
brief statement being made in connection with each: item as to 
a whether. a perfected. voucher is transmitted, explanation. offered, ‘or 

cae amount, conceded. Answers to differences to this. office must in all = 
“gases be made in duplicate (including letters of explanation. fare fe 
nnished is payees. or. r other like evidence supplemental % to. the principal iehva® gs 


Bt : a 


they. are es 


The ‘aie 28 
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: : etter), a as on onan is teandmitted: to the. auditor and a duplicate a 
= 1s necessary for the files of. this office. : 


8385. Adjusting. differences—By eee bron: pee —Unless” = 


- 7 it. is. impracticable to do otherwise, a disbursing officer’ should not. a 
adjust a difference found in the adjustment or settlement. of. his | 


7 account by. deducting | the: amount froma subsequent voucher. pre- 


| : sented by the: employee. cand in.case: ‘adjustment, must be made in that oe 
' manner the disbursing agent should concede the original disallowance 
and should claim credit. for the full amount of the new voucher, thus = 


rs in effect, applying i in payment: of the new voucher the. amount of over- 


3 payment. made to the same claimant. on. the voucher in. connection 
. with which the disallowance was made.. A claimant from whose 
voucher an amount. has been. ‘deducted . on account of a. ‘difference 


found in a former voucher is entitled. to, state a supplemental claim 
_ for the amount so deducted and to have it transmitted through the 
_ usual: channels for settlement. notwithstanding the fact that the — 
amount. deducted represents - items that. have been disallowed by the 
—auditor.. (2 Comp. Dec., 4.) 2oore wee 

336. Adjusting differences—B. yy ‘concession im “account. A ‘debit : 
difference conceded is adjusted by crediting the United States there- — 
with on the. face of the account. current as “ Corrections « on account: 
of: disallowances conceded,” a complete itemized statement of which 
_ must appear on the debit side of the cash account. ‘A credit differ- 


2 ence concurred i in is. adjusted by. debiting the United States therewith 


7 rections, amount. chargeable per.auditor’s certificate No. - 


on the: face of the oe current, as “ Corrections on account of 
credit difference, per ——— —(showing the. particular certificate or — 
paper by which the differones. was found), the specific items of which, | 
should. appear on the credit ‘side of the cash account. There is one. 
exception. as. to conceded items. appearing in. the cash account; In 





eases. where inthe auditor’ S settlement. a transfer between appropria- ee oe 


+ tioris is accomplished by debiting the disbursing officer under one 
and crediting’ ‘him under another the adjustment: will be made on the — 


| face of the account current by crediting the United States under the 
| appropriation in. connection with which the debit: is found as ‘ . “Cor- a 





a . by debiting: ‘the United States. under the appr opriation in connection - | 
with which. the credit is found as - Spas) amount credited... e 


re per auditor’s certificate No. 


= ” a 





387. Concessions and deposits wistined —_The concession 1 of a differ- 7 sola 


oc ence harmonizes the. disbursing officer’s account with the auditor's — 7 : 


settlement. so. far as that. particular — difference is concerned. The 


deposit. of an amount conceded is a matter entirely separate and 


distinct from the action necessary to adjust. the difference; an amount, 
' “conceded may, at it pertains to an appropriation then current, be — 


| Pe carried : as 3 cash or " deposited to the Aisbursing officer’ s official credit, — . : 


46.) 7 oe DECISIONS. RELATING TO. THE PUBLIC LANDS. 7899 Cee 


ie : or if ce cee +0. some fund: or r appropriation x not, t then current, to to... Pax 
re, ‘his personal credit. . Bes ae = 


 Deposrrs, 


| "338.  Dipiniting. Sar ab eldae: of fiscal. ‘year. » tnt panded : ie oe - 
ng balances of annual appropriations: shall be. repaid into the Treasury 


i‘. '. aS soon as: practicable after the close of the fiscal year for which they Se : 
| were made, and not later than September 30 of each year. Those. 9 _ 
es appropriations — that have no fiscal year attached. are not annual. $s 


-... appropriations and balances thereunder need not be —— at the Cee 
oS close of each fiscal year. a a . eee 
Credit for the amounts. aspusied shoiild be lnitaed 3 in the oe ale 

| for the period in which’ the certificate of deposit is dated. After the 
balances are deposited any vouchers that may be received chargeable ae 
to: those appropriations. will lave to. be sent. to Washington for: gia 


‘settlement. (Treasury Circilars: Nos. ‘138, 1897 and: 133, 1908.) 

339, Retain funds to cover liabilities outstanding While it is: ad- 
visable. wherever practicable to complete payment at the. ‘close. of 
business of June 30 of each year for services rendered or ‘expenses 
incurred during | the year then. ending, it will not Be practicable’ for 


~~ most’ disbursing officers to do this,. and, as. her einabove indicated; dis-° m 


bursing officers may complete. such payments at any time. within the: 


~ three. months. after the close of the’ fiscal year; and it will therefore. 
be. necessary, when depositing balances at the end of a, fiscal: year, to” 
| retain. in hand (until September 30 unless: liabilities are, paid before 


- that). sufficient funds from. appropriations belonging to the fiscal 


year just ended to.pay outstanding liabilities thereunder. | 


| 840. Overdeposit ——In case a disbursing’ officer, at the ead. of the: eee 
fiscal year or. on. closing his accounts, deposits to the: credit. of, the 2000: 
: Treasurer of the. United States. a greater amount than is due, he will 


a simply. claim credit in his account current for the amount so: de- » hard 
posited (thereby showing a balance due from the United States under 7: 
“one or more appropriations) ; and on settlement of his account. by the: | 


-’ auditor, Treasury draft will be issued for the amount found due the = 
: _ disbursing officer, or the amount. will be transferred to: his credit. in ee 
_ the Treasury. peers, 
oo Bad, Oortificates of eneee to Aon Gidh wien sense ae by: Coe ae 
oer) disbursing officer to the credit of the Treasurer of the United. States ae 


; (pataonall credit) . should show: 


(a) The title, or titles, of the soprope Aton or. - fund to be ened: ae ee 

(8) ‘The date of the bond under which the deposit. is made; ad ee 

| (e) A brief reference made as to the character, source.of receipt, =: 
: - ete, of such déposits, such as “ Balance,” “ Collections, 7 & Conces- i 2 > 

gions,” “ Progeeds: Government property,” ete., the Property being” fe 
a0 pe in 1 detail i in. connection with the: latter. | ae 


ere 600. ie DECISIONS RELATING. TO. THE PUBLIC, LANDS. 


: 342, alban certificates of deposit The | same ee ea on Pies. 
| shown on the duplicate certificate as is required of the original, and,..°.: * 


in ease any of the required facts are omitted from the original, such a 


~ facts should be indorsed by the disbursing officer on the reverse-of the oe 


si . duplicate. certificate; and, in all cases of deposits on account of debit ee 


- differences conceded, the. disbursing officer will list the conceded items. 


Pe in detail on the reverse of such. duplicate certificate. On the reverse — ; 


. of each: duplicate certificate of deposit on account of ‘ ‘Miscellaneous - 


ay receipts—Proceeds: of. Government. property ” ” must be indorsed a 


a complete list. of the property sold. ‘Duplicate. certificates of deposit mt 


: he must in each case, immediately on receipt thereof, be forwarded. to. . 4 
this office;‘and if in any case the. disbursing officer 3 is not furnished ee, 
ee with a triplicate it will be Sear for him to mike a copy for ae So i 


| own files. 


| 348, ‘Report to iain of Tanne on cone ccnane: _« When- = : ° 
ever any disbursing officer of the United States shall cease to act 


in that capacity he will at once inform. the Secretary of the Treas- 


: —ury whether he has” any public funds to his credit in. any. oflice 


Or bank, and, if so, what checks, if any, he has. drawn against the. 
~ game which are still outstanding and-unpaid. Until satisfactory in- 


; formation: of this. character. shall have been. furnished the whole -- 


amount of such moneys will be. held to meet the payment. of. his 
7 cheeks properly eee therefrom. miineauite Cireular No. 42, 1907, 
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ae | Bills.for, to be fully itemized_2.220- 207 + 
_a ‘Surgieal fees not allowed: 25) 26. 
Surplus: amounts dioroe ac ccevni a7 emer ERIE PURSES B22 


? yaa _, INDEX TO CIRCULAR No. 616. 


a 


“Serial name additional hoickicad entties Continued." a a Z Paragraph. 


INDEX, TO CIRCULAR, NO. 618, ae ‘ 615 - | 


Paragraph: ae: 


"Surveyor, assistants to, limited as.to subsistence and: earaportionecs Dy a 


>. Maximum rates of compensation_i:---o2.0-4 Ln BBA 
Not assigned headquarters. —__o20 222 ee S94 


Not entitled to seat DA POS eo ee aT 


© Pullman fares. OMe 237 


bee: eo Special authority. for transporting... 22.52 1/997. 
ca Authority. to employ assistants 222+ Web a, OB. 


- Certifying. Of CCR ee a 2085, 
-- Headquarters with surveyors’ Weneral. 2 Sees a eS ee 


.. Purchasing. RUDD INCR See eee De AR 


... Subsistence Ol ie ee 289-000 
Surveyors general, approving’ officers. 32-73 0d 
- Certifying officers AE Maan aR arp EET ere areas 208 Fea 
7 surveys, vouchers for. field. expenses to: ‘be een by. assistant aUDET : ce 
BOTS ie et Sele Des age ee ee ee he ee ee ‘ace 204 : 


Suspensions, by certifying . officers, approving | “offieers, ‘or ‘special + dis: : 


- bursing ‘agents ——————— nnn BB 


ax Pos <5 165 (6) « PO RRR SP oe PE aE SUT Poa nve Me SEO nee Seem eT1S 
WICH DB cet tp ee al ae a a 8 
Teamsters, maximum rates of compensation_--------____---__2--_._L_. =. 254. 
Melogra wig 6.60 ie ee 248. 
Copies of, as Bub vouchers. 2250 See 266 
- Reserving rooms, as subsistence__-----.2---------2----_as le, 248 
gleeranls Government rate cards_-___+----.-----___1---2 ei. 1- 248. 
Telephone cits coe. ee 9 


Sk ., Testimony, fees of contest. foto lee Re cee SO Go 125, (143. 


|; Voucher -for fabeing sc ec eh +287 
Timber and stone ADDU COONS cee. ee oe 


eee Timber and stone lands, 2, Reappralsement Of ae io 


Totals, in’ account current eee eee a 809 


. Township and range to be. shown. ‘on witness’ Vouchers: ous eda 285 . | : 
_, Transfer, -purchase Doe a ee ds HE S800 
 'Pransfer, of self and haggageis et ee eed 





- ‘Transitmen, certifying Re 28 2038 
é ‘Transmittal, appropriate. abstracts to aécompany vouchers, ete. = oe UL. 


ot Of accountant gig oe 
| ‘Transrattial by special letter, Carey Act papers 2-2. BHO 
_..- Gertain contest applications and protests._--2--- 2-22 BB 

ge CBU CGL OMS a a ee arene ON 
see aN oad selec Ons 26. ul see ee a Oh 
>» Right-ofAvay applications ers eects aa Ls 7 re or ee 


State selections 22° eo ee . 


. a7 Suspended cases -_.-2-2 2-2 ce OO te 
; “‘Pransportation, as’ part of. traveling Oxpenses 22g cae ee 23le. e a 
. Of assistants, limited to 50 MUGS 5 ooo oe ee Pe i ee 


Of. party and: equipment. BBB 


_ Special poten ceca nt BBB ae 


ira; Fs een INDEX. TO CIROULAR NO. 616, 


‘ea. 


. Transportation requests, structions as 40 Use i OT 
-°. .Mail memorandum. copy at ONCE. Si sual Se (275: 
. | Not to-be used for livery or for fares less than $22:-_/--2-s-us---2 274 
a ~ Number to appear.on report. purchase of mileage,’ CCL ee VOTE a? x 
~..” Refund on, to. be through General Land Ofiice 22 ai Be aes ss O74 0 
ae Requisition fe nes ee, Scien cect state eee ime nec oe 274 
» + /) Value of. fares. to be indorsed on duplicate.-2222222-iL eee 276. 
' ‘Travel, to be by shortest usually traveled. ROUGE oo as 206 
aA : ‘Travel. ‘orders aE re MENS ewan roid Le aan nee Arne Cee ee 999). 
: . ‘Traveling . expenses, authorization PON 5 eo a eS SOE a 
~-<:Clerk detailed while on C1 ee en ECR Ero ene 230. 
PP Denied se 2 ae oC a OO 
pd melden tall ae ee 3261. 
ae Of assistants; when included: in principal’s “voucher_.:---.-----2--.. 271. 
“When. not. included. in. principal's. ‘youéhét.. te S972. 
| | On change of . Stele sae ee 230 © 
2 On Siirance O68 ANY seca ol oe ee 
‘Only actual nied ee coe ty, eee - 219 
| Pay head ee ees 253. 
What may be reimbursed AG coisa ee ae eee ae aN TN ee 220 
ee 7 
Uniearned moneys ce 2 pe a 81, 82. 
He How 10, apply seis ee ee 
: hoeubstamaing Mab ties <2 2228 ge ne A 
oe ROBE WNA Ofte ae. a er ee 188 
a “To: Balance 82s Sts 106 
- ‘What may. be held: Gig se ee 2 ee eG 
When to. BOD ee “95 
a ‘Unpaid vouchers on hand, , partly paid pay rolls to be reported as_2-___-. . 3112.” 
2 Uterialls.——-—-—---- eee an 1A CoM DPE oa ae eR er 
Vee 
ey: vicanee in office of rentater’ or: receiver. eee 410, 166 oe 
: Vouchers for personal ne ESET OT 207 — 
| ~ Pay 5) | eae ee a eR ei es Sees oe eee PEM pene. 207, 208, 3h 
eR oe 4 Vouchers for purchases and services other than personal! ao 297 
on Vouchers for services and traveling and’ other expenses___=_-- 21 tu. 919-287 7 
-- For expenses: of salaried Government employees: ie 286 | 
‘Listing transportation requests, mileage and Serip fo "276. 
age sy Nornple states ee ee ee a 273 
r Corplipplemientnl-2 ates Se ae ct 269, 328, 335 . 
~~ To be fully. Aietiiged el ee ee 260 
“Do be stated. by assistants, when__ 102. Te 
_. To be supported. by iby oucherg est ol 260. < 
"To: inelude items for a single -month-2-2-----------2-2 it 269. 
To include services and. esnetees Coe oe ~ 260— 
Verification of expenses’ Tes oe el ee PES 
~ Vouchers for testimony._ +--+ = ee ee 87 * 


Vouchers for witnesses’ SCIrvVices 02 Seat ie Sat ee ee ee 


a eames _ 


INDEX TO CIRCULAR. NO. 616. sti(ié«~SSU' TC 


ee oa oe 8 oe es a Paragraph. 


7 Vouchers in gener alte os hs Sate ware aa a i ee ee as Os |! MR 
_. Appropriation to be shown on__222_2---2-----2--e 208 
_ . Approval Ua cafe are ee ee ee ees eS 204. 
_ Must’be certified by an administrative GMNCr ae a oes 208. 
Must be made. up in, pr escribed form before payment is wade..-2—-.- 19+ 
Prescribed forms enumerated ———————-------~- Sanne Bh ao ee OOS 
~~ To be certified by payee________ pee gS ee ee POON ee. 
To be filled in before signature.-__-----_-__ OL 
‘To be in favor of GINO eee ees a ~ 200 
hee To be numbered in a single series for. each. fiscal Se saree 205, — 
Por a oe ow, 
Waiters’ fees, hotels and ‘aiding CNTs sa Fe oat ee LS 
| On Fry a nie a ee ae eee es One Mea 236° 
Witness: to signature by Ta a gt 202,265 
Witnesses in land. hearings, vouchers for-services Of sits a et 50 285. 
Fees advanced to_-2.2..---_- | A ee a o255 0 
Mileage. pe ea 283° 
Per diem (1) ee ee a Ree ae ena ee ECR. eee nC Cacia eieotios “284 
Salaried Government employees BB a mn 286. 


| Daparraen OF THE Inrerror, 
Generar Lanp Or FICE, 
| airs oe August 9, 1918, 
Tue Suomerany OF THE ‘Inrertor. | 
‘Siz: I submit herewith a complete revision, prepared is our 
Accounts. Division, of the General Land. Office circular relating to 
the method of keeping records and accounts of transactions affecting 
the public lands. .The revision is in harmony with existing law, - 
Comptroller’s Decisions, and current departmental, and General Land . 
_ Office regulations; it covers the necessary detailed instructions and - 
information relative to records and accounts for the use of all ee | 
and employees: of this bureau. I have. the honor to recommend that 
same receive your approval. Tea : a 
ee, ear 
» Chay Pai Mane 
_ Commissioner, 
"Approved; ee 9, 1918: 
~ Fran qLin K. LANs, oo 
_ Seoretary of the Initerion, Su, 8 
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‘See Contest. 2, 7,9, 11. ae ow a 


ee A Absence, Leave of. 


cae Instructions of Taniagy 10; 1918: 
(Circular. No. 581),: granting leave: 
YE: “absence. from’ homesteads, during . 

.. War. with ‘Germany, for ‘performance - 


of. farm work. elsewheres——_-----_-- 


Rig ina dou ) | | 
: A. Circular. No.’ 616: methods ‘of. 
‘keeping. records. and accounts relat- 


a _ing.to public a eae ae : 
Apsielon. oe sn aca Mana ae eG 
a oe Lands formed | by aceretion,s 


. Authority. granted to’ furnish. ‘claim-" 
- ants. water .under. stipulation and: : 


directions as to’ survey---no-nea 4 : 


- Adverse Claim. 
oo Bee Desert Land, 6. 
_ Affidavit. - Sy 9 SS . Seed 
See Donseat: 5, 6: Mu arriage, 4, 
OL Regulations of . November 19, 
. 1917. (Circular No.. 573), regarding 
_ execution of. affidavits before | com: 


-manding ghana sse ae ee ee . 


o Alaska. | 
| re ‘Instructions. of wine 20, 1917, 
relative. to ‘amending procedure for ~ 


forfeiture of. lots under Alaskan Rail- 


eo road : townsite regulations. ACirep. 
- Jar. No. §54) — eee ae Sle oh eee ec ee See 

a Be Instructions: of ae 6, 1917, ‘ins 
ease Of ‘John. McCoy, involving 
: Alaska homestéads fronting: on navi- 
: gable waters ; rule of approximation, 
as to frontagé_.-_=_-: ee ee 
' > B. Regulations. of | November 6, 
og 1917 (Circular . No. 572), ‘amending | 
-Tegulations governing’ allotments ‘to 
Indians and Eskimos in’ Alaska__-_- 
4. Regulations | of) May © 18, 1916" 
(paragraph 7), governing coal-land 


leases," amended 22 c2o 2 


“Be Circular ‘No. 628, ‘relative to 


survey: of homesteads__2-_-- i 


 §. Section 6 of Alaska townsite » 
regulations (45 L. D., 227) modified_ 
| %. Sections 2, 8,\.and 11, “Alaska” 
townsite regulations (45 iL. D, 227)" 


i. modified-__-_-~ Se a ee cio 


 .§, The width of. terminal. tracts 
es. under section 6 of the act, of May 14, 
1898 (80, ‘Stat.,. -409,. 411), along 
’. shore lines’ at-or near tidewater “in” 
- Alaska, ig not to be measured along © 
'.” -the.:meander line of ‘the shore, but 
© as determined’ ‘by the’ distance,” not - ‘ex-" 
ceeding 40° ‘rods, between’ the ‘side 
boundaries. of © the tract extending: 


ie Pack from the shore new-__- 


455, 


' ‘Alien, 


‘forest homestead ‘act. of | 
1906, do. not preclude their being’ | 
taken’ as Indian: allotments: under 4 
“section 81 of the act of June 25, fs 
’ ms ogg 
“5: The ‘effect. of section 31. of the 


mend oe a ee 
6, An Indian ‘otherwise qualified” 
. may have his allotment right satis: ~ 
_ fied ‘irom: coal: ‘lands in’ national - 
forests subject to surface entry under: 
the act of June 22, 1910_.--------» 
a, Nothing in. the. act of - March | 
: 1007); nor the | 
~~ aet of ‘February 8, 1887 (24. Stat. — 
‘| 888), as amended by the act of Feb- ” 
ruary:.28,.1891_ (26. Stat.,. 794), Te 
quires of. an. ‘Indian | ‘allottee resi-,  { 
dence upon, cultivation, and improve- eden S 
; ment of the land-_-~~~--.-.~-.-+~ 





‘Bee olen. > 


“Allotment. 


Page. 


See Alaska, 3; Thitian’ Lands. 8: - 


Turtle M cuntain ; 


Sehaol Lands, 4: lid 


1. ‘Regulations of’ April. ‘15, 1918, 


as amended 22 
“2s ‘Regulations’ of: ‘May: 


‘4, 1918, | 
‘regarding allotments to Indians ‘of. a 

|. withdrawn lands in former Fort ies ¢ 
Indian Reservation... ---— See eae 


aad relative to Indian allotments under” - 
“section 4, act of Rebruary. 8, 1887, ee 


344 


380 
“3. “Section 31° of ‘the’ act: of Juiie-. a 


25: 1910, ‘is ‘not limited in ‘its appli- — 


of the passage. of said fT. anes re 


cation ‘to Indians. occupying, living - — 
oD, or having: improvements’ on lands: | 
within ‘national forests at the date ~— 
“283 


4: The listing and. opening to entry ©. 
of lands under the provisions of the © 


June 11, 


act of June. 25, 1910, is’ to: extend © 


or. having improvements’ on. land’ in-- 


“9 any. Indian occupying, living on, 


eluded within” national forests, the! | 


provisions and: ‘benefits of prior laws 
giving’ to Indians a right ‘to ‘Public 


4, °1913 (37. Stat., 


426 


8, A trust patent issued apon aa ee 


Indian allotment selected: by .a par- °. 
“-ent-on behalf of his minor, child may). _ 
. be’ canceled .upon -r 

without recourse to the act of ‘April: 
_ .28, 1904, it appearing that the child’ 
‘1. subsequently abandoned: his tribal re °° 
|} lations. and ‘adopted the habits of 
. elvilized life,. receiving: no benefit. 


_Telinquishment.. | 


from such allotment; and: when as. - 


e a: citizen he applies for and.is allowed: 


to, make | homestead entry: the same 


|) will be held intact stibject to compli- a 
“[ ance with law See os ee 


619 


200 s 


oy Amen fave” 3 
See Application 3, 55 Repayment, 
1; Right of : ‘Way, 6.0 


i z : Appeal. 


.. See Practice, 4; Bupervisory, Au 


: thority. . . 
. Application. Fn as e S 


INDEX, 


Page. . 


"See Carey “Act, 1; Coal Lands, By 


Contest, 12 Indian, ‘Lands, 83. Right 


of . Way, 43 School: Lands, 10, AS: 4 


or Settlement, 1, 


eee rs Regulations of Janpary 9, ‘i918, a eo 
: modifying regulations of . ‘September . 


8,.1914 (43 ‘L.. D.,. 378), regarding 


or applications filed more than. 10 cave “ 
. after their execution..__--+- See 278° 
2 ‘Where public. lands withdrawn "Fe: 


ie from. entry. or other disposition are. . 


applied for under the: terms of any: — — 
- public-land act, the application will 


be. rejected, . unless | it. comes. within 
_-the terms ‘of. Circular 324 : of the 
‘General. Land. Office. (43. Li D., 254) _ 

By ‘Where clerical error ., 


31 
inthe | 


description. of the land desired: ie" 


apparent, upon the face of an appli- 


‘cation to. énter public land it should | 

‘not be. ejected, . but. ‘suspended - to. 

afford opportunity for amendment... 
4. A declaration | and map are 


alike. required by” statute of an ap- 


| ‘plicant to make. desert-land entry__— . 


5. The rule that.an application | 


properly. rejected, or. fatally defec- | 
tive. when presented, should not De. 


allowed, on supplemental, showing in 
the nature of amendment, to the | 


: ‘prejudice. of. an. intervening. applica- 


tion. made ‘in due form. by. 2 ‘qualified — | 


- applicant, ‘doesnot. apply to. an ap-. 


_ plication, filed by one qualified to. — 
“make desert- land» entry, to amend to - 
a tract subject, to such entry and. 


correctly | described. in’ the map ac- 
7 companying the declaration___~_~__ | 


: Approximation, a eats 
‘See Alaska, 2; Homestead, 42, 17, 
18; | Railroad — ‘Lands, 65 School 
Lands, 15. ees 
Assignment. 


See. Desert Land, oO Giemenca ! 


(Reclamation); 27, 28, 29; eee 


Stead: Robdier “Additionat), 8 
36, 38; 39, 40. 


: Attorney... ee 


te Laws and - ‘eeutatione. govern- 


ing: the recognition of attorneys, etei,:: 


representing: claimants: before the 


206 


+ _ department and: its clea 
3 Burden of Proof. a 
See Mineral Land, 2, 3, 43 : “On 


| Lands, ole Railroad Landa, 8. 


77 





Canals and Ditches. 
Administrative ruling as: to appli-- 
cations for reservoirs:and canals in 


~ ment. by a State of lands ‘included 


-. within a Carey Act selection, accom- 


Page. 


: conflict, with approved. rights—----- ,4 
Carey” Act. | each 
4s An: ‘unconditional relinquish: 


panied. by ‘an . application for. - the: 


same lands as part:of.another Carey 


a ‘Act selection in the: interest of other: 


parties and contemplating a different | 


system of irrigation, will not. prevent 


- the attachment of a valid outstand-. 28.3 
ing ‘homestead settlement. right duly. -_ 


asserted 


? Certiorari. 


| See- Supervisory Authority, 4. 


189 


hens has Arapahoe: pgm : 


‘Lands; 


See Indian Lands, Oe 


Cireulars and lustructions. a 
see. Tables Ole pages ai and XX. 


; Citizenship. 


‘See Turtle M union, 4, 


1. Instructions as “to rights of. 


alien enemies who have declared in- 
tention. to. become. ‘citizens of ‘the 
United ‘States in’ regard to land 
entries’ AE SDS er eNO te One Se TR EN aoa 

2. ‘Regulations of. ‘February 20, 
1918 (Circular No. 589),.. regarding 


limitation: on age of declaration (of 
intention . aS ee NY IRS Swe ee ES tak ied Ra : 


Be ‘Regulations of ‘May 14,: 1918, 


272. 


regarding acceptance and. return of: 


citizenship papers. 
509) mew one ON A RS Pee RR SISA AE EEN 


*. Amending Circular No. 509_--- 


(Circular _ ‘Now . 


4, By the express terms of. the | 


a tute, . 


homesteads are limited to 


citizens of the United States, so ‘that © 


the Department is without authority 
of law to approve final proof sub-— 


mitted’ by a homestead. _entryman . oe 


- where such. citizenship has not been a” | 

320 | 
: 5 Since the terms. ‘of ihe enabling. ae 
_ ‘acts unler which different, States 


7 establish ed | 


entered the Union vary, the enabling : 


act of the particular State concerned. 
‘must be looked. to in. order to deter-— 
mine ‘whether one has become a citi-. 


“gen of the United States by virtue 


of having. -voted or: resided in that. 
or. another. State---_ Shes Pe Woe .¢ 


6. Neither voting in one of the : 
States nor residence in New “Mexico ; 
at the time of the admission of the” 22 
latter into the Union ‘operates of _ 

| itself to confer. United States, citi- e 


ee ee ee epee rs le ee ee ee ee 
: 5 3 


zenship 


* 


| - Citizenship—Continned. 


“INDEX. 


Page. : 
7, The Land Department is oe 


charged. with a duty to inquire into. 
the regularity: of naturalization pro- | 


ceedings, and an order of court, ap- 


, parently regular, admitting to. citi- 
zeuship, will be treated as conclusive — 


and not subject to. collateral attack. 


Coal Lands.’ oe 7 oe pe eS 
See. Alaska, 4; Aliviment, ee In ss 


dan Lands, 5; Potash Lands, 3.0 


a 


> ae Instructions of April 16, 1917, : . 


‘regarding disposition of surplus coal. — 
lands restored.:from Indian reserva-— 
— tions... 


(Circular No. 547) 2-2 ---4. 


SB: Circular of Instructions of. J uly. 
7, 1917, 


— and regulations_.__ ne aes es PRET Eee 


regarding . coal-land laws . 7 ; 
131 
4, Acts of Congress naauea’ = ‘subse- eB 


118 | 


quent to the Revised Statutes. re-. 


: garding coal Agndge. 2 Soc! 
' §. One whose coal-land «applica- 


tion was improperly: allowed. because 


at that time subject.to an outstand- 
ing preferential right, will not be | 

permitted to perfect. such applica- © 
_ tion by purchase. and entry except saa 


upon. making payment of the pur- | 


_chase price at tHe appraised. valua-. ; 


tion obtaining at the time the right“ ~— 
102° 


of purchase became available to him_ 
6, Mandamus will not lie to ¢om- 
pel the Secretary of the Interior to 


issue to the relators a.patent for. 
coal. land which’ they entered. when °° 
it was still unreserved, unsurveyed, © 


and”, unclassified public and, ° al- 


rai though. after its classification as- coal. 


Jand - and appraisal they applied - to 


purchase it and conformed to the re- | 


quirements of sections 2347 and 2348, | __ 
Revised ‘Statutes, 
sections 


-United-. States. 


Compiled _ Statutes, * 1913; 


4659, 4660, which permit the entry _ 
‘of coal lands upon payment of prices“ 


per acre therein specified and give a 


preferential right of entry, to persons: 


_ who have opened and improved, and 
- shall, thereafter open. and improve, ; 


‘any coal mine ‘upon ‘such ‘lands, and 
~ ghall be. in actual. possession | of: the 
same, where the ‘Secretary’ s refusal - : 


to issue a patent to the relators was 
based upon the ground that. not hhav- 
ing opened a mine on the land until 
: after its ‘classification and appraisal, ae 
they ‘would have ‘to. pay . the” ap- 


- praised » price . ‘of the’ land,’ ‘and not 


the price fixed by: the. statute-_—_— : 


Commissioner, | General | Land 
‘Office. ©. 


ee Land Department, 


| “Confirmation. 


ye a ae 
egy aD ‘Instructions: of May’ 12,1917," 
ar regarding coal entries.on ceded Fort 
-. . Peck Indian lands_.1_ 2 Sone a 
| -the © judicial ‘determination “ of ~ : 
‘register. that © the: ‘requirements ‘ “of 
. law have been met, ‘of which “his 
_ certificate, As the formal expresiiot- 


ae Contest. 





Page. ae 


1;-The proviso’ to section: ur of the . 
act of March 3, 1891;° does not éper- wg 


name of: a’ fictitious ‘person ;_ 


ate to confirm ‘an ‘eritry made in the | 
sade 4 


neither the ‘issuance. of the’ final re- — 


the 


-ceipt nor even the patent on ‘such 
. an entry would convey any title out © 
of ‘the United Statesizt.22.2--_ 
- 2. The two-year - period © ‘fixed by | 
_ the proviso to: section: 7’ ‘of the ‘act: 
’ of March''3, ‘1891, which’ begins to 

. run from the date“of the issuance of: 

‘ receiver's receipt © upon - ‘the | 

- final “anti ”. has no application to 
‘an: original: hontestead entry “which ©: 


has: never. ‘ripened. into a ‘final entry 


through offer of: proof, payment, and 


See. : Entry, 33 
10;_ Oil “Lands:” MS 


renee ; oe 
School: Lands, 10.. et cas 


‘the 
496. 


-Mititary: Sesvice, = 


ae ke AY contest rouse ‘upon. “the ele 
ground: that the entryman’ isa minor. — 


and ‘not. the head of a: family: must: 


fail where, prior to. the. filing ‘of con. 


test: affidavit, the -éntryman attains 
his’ majority ~+-i-- 7-8 - set 


: 2. Where: one’ ‘under Qu ‘years ‘of. Gey 


* age and not ‘thé: head of! a ‘family is". 
perfiitted: ‘to: make: «a Homestead’ a 
oo entry, - ‘but: attains. his. majority pe. a 
’* fore the: filing ofa contest: affidavit — 
_. charging failure. to reside upon’ and 


cultivate :the land as: required ‘by law, - 


Z such: contest: must fail if. six months ag 
- had. not. elapsed- since - the entryman | 
. -became’ 21. years of nge2 Wi Tk 


51 : 


8. A second contest, ‘by “the same. 7 


mitted,» even. though. thé: entryman 
Was. not 


, petson, upon ‘substantially® the: ‘same = 
. - ¢harges as in‘the“first, will ‘not be per- 


served with’ ‘notice of ‘the’. _ 


first contest; unléss- satisfactory ex- 


; planation is madé why the first con-.°:. 
 - test was not prosecuted 2-2 8 
. 4,:A withdrawal: of contest,.to be. 
“geceptable,. ‘must be without. condi- na! , os 
; ; pet 104 

5..:In. ‘applications: to. “contest: ‘pub-. | 
lie-land: entries the statements:must 
’ be corroborated ‘by. the affidavit..of. 
' | > at least one witness having such per-- - ~ 


63 


sonal: knowledge of: the-facts: in. rela--- eae 


. 6, A charge in an: application to 


- tion tothe contested:ventry: as; iff: ~ 
©. proven; -would ‘render’:it. subject: to. 
a cancellation ; - -and..these ‘facts must. a 
be. set forth: in. the | witness's affine. aa 
~ 215 


=2 


. contest a homestead entry that the . 


479. : ey Bip ge 


7 Contest—Continuca. 


“page: 


—entryman ‘ ‘has been at.all-times and. 
now is holding said land for specula- fy 
‘tion only ” is not the. equivalent of 


a charge that. the entry. was. "made 


for speculative. purposes, and'is not: . 
of itself sufficient, ground | for. COR-. > 


234 


ae ‘Since the amendment: of section ae 
2297, Revised Statutes, by the pas- - 
sage of the act of June 6,.1912..(37 .- 


Stat., 123), ae homestead entry. is 


‘not. subject. to contest upon a:charge:.. j° 
of abandonment ‘until after the lapse .' 
_. of six months and: one days from the. : » 
date of. alleged. abandonment_—__ i. 


8. It is not. enough, in.an applica-.... 


Fx tion’ to contest. a homestead .entry, .° 
| that the corroborating, affidavit con-...5. | 


‘tain the allegation that.affiants know. 
from. personal knowledge that the... 


- _ statements. made. by. the contestant: 


| are true, but in such affidavit must 


be set forth as facts matters which; 
if. proven, would : render the entry’. 
subject to. cancellation. —.-=--_- 1 
9, Under the terms of section. 1 of 


the act of July 28;.1917. (40 Stat.,: 7 


a 248), a contest against a homestead... - - 


entry. upon the ground of: failure to. 
timely establish. residence must. fail: - 
where the . entryman. has in’ time: of .-: 


war. entered the military or: naval oF, 
‘service of the United. States prior to. . 
the service’ of contest notice----1--. 


10. A charge in a contest: affidavit © - 
that. the’ homestead. entry 4g. specula-.. 


‘tive. is sufficient if therein. ‘It is ‘al-.- Bre), 


leged. that, prior to entry;. the: entry- te 
man. offered . to sell. his relinquish-. eos 


é ment thereof, and that: ‘he afterwards ate 
“872 | 


sold: the: i111 dees Eee OL Bn EAR NCE asd 


11. The benefits: of the act of July - 


fide. settlers and homestead entrymen: . 
whose absence from the land is, due «- 
to enlistment in the military. or naval © 
" service of the United States, and. 
- those engaged in other war actlvities, . 
however worthy, are. not. within. the | 
purview of that Rel eee es 


12, One who: is ‘a junior. applicant, 


-. and-thus claims’an interest-in a tract: 


- of public land,.is qualified. under Rule’ os 


1. of: Practice to initiate a contest or 


-. protest against a prior. suspended :ap- 


plication which segregates: the. land, 


_ where the allegations relate. to. mat- see 
 ters.not shown by.the records of. the © 


Land Department’; sand: the costs of. ee 


. the hearing thereon should be. appor- 2: 


_ tloned as directed. by the second sen+ * 
; tence of Bule oe: of iim degree 


4* 


234 


Courts. os 5 
| see Citizenship, . i; | Homestead, Br 
- Mining. Claim, i aa a =e 
1. The province of: the courts is. to. 
uphold,. ratber:. than stay, the hands - 
of officials who, in good’ faith, are: 
‘seeking to perform | duties umposed by: - 4 @ 
; 195 -- 


234 | 
Crow Indian Lands. | oo : : 
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Conitank Se es ee Page. = 
‘Sed’ Contest’; Practice ; “Homestead . 


(Reclamation), 26." 


1. Time consumed by. the Tad De- : ae : 
Partment. ‘in determining whether te he ge 


orale 


' in connection with a ‘contestant’s ee et 
plication to make entry in the exer: = 
cise of the preference right conferred. -- Os 
by. the act of. _May 14, 1880 (21 Stat., ~ 
140),. will. be. deducted in: computing» ia 


the -preference right period. o__-. 


105° 


“2: Where, during: contest: proceed-. 
ings,. a. contestant. ‘becomes qualified. oat 
to make entry:. under » another law: * 


‘than “that: Stated in: his -application:. 


to contest, he may. take advantage © ae 


7 of ‘the. changed’ lar mernree rae 
; Contiguity. Se a 


See Homestead Bntay ed), a. 


See Indian Lends, 6, dy 12, 


; | | Cultivation. 


_ See Allotment,. ee “Final Proof, 3 


i ladinn Lands, 11: ; dudteial Restr aint, é 


1; Militery Service. = 
1, Instructions - eeecding’ reduc: 


. - tion oftarea of: cultivation-‘on’ home- 
Le steads in- national- forests: — (Cir cular. 
No. 530) ES OIE ee OE ed a 


ae oe 


43 


2: Instructions . relative. to reduc-:- 


tion of. eras area of eter 


on , ‘Desert Land. 
-28,. -1917,. are: conferred upon bona... |: 


509 


See Application, i 3, 4. 5; oa 


 testant, 1; Entry, 1,..2;. Indian 


Lands, 7; Repayment, 2, 4, 10; Wath. . 


: drawal, 1, ae 


1. ‘Regulations. ‘of February 18, 


men during. the War. with Germany-. 


- 1918 (Circular. No: 590),. regarding’ - . 
military service of. desert- land entry-- 
(294 


‘Ze Regulations of ‘May 22, 1918,. 


a relative to relief of desert- land entry- a 
-.men,-act of March’ 4, 1915, as 
_ amended ‘by act of March. 21, 1918. 
hy (Circular No. - 602) - SS Ree a pee ee ee : 


. 8, An “unperfected | ‘desert-land bev 
entry. is property which will pass to... 7 
a trustee ‘upon - a voluntary. _assign- a 


ait ment. in. bankruptey_._-_- ae et 7 
4. A desert-land _entryman’s ina- 


bility, for financial reasons, to obtain 


82 


a water’ supply. sufficient..for the re oe 


> titled to. credit. for 


* whee 


“pasert iand Continued: 
reclamation: required. by. law, | is: not 


es for,relief under paragraph 3 
. or 4 of section 5 of the:act of March. 
A, 1915 (38° Stat., (1138, 1161). Einar a 


INDEX. 


5. The pr ovision in the act. of “April, = 


‘Page. 


AG 


‘Secretary of the Interior. may in his “ : 


| . diseretion. in addition. to the. exten-. ee 


sion. authorized: by existing, law grant. : o 
to any entryman . under. ‘the. desert- Se 


make ' final. proof,” ne 


land. laws a further extension ‘of ©. 
time within which he is, required to. 

| _ does. not. pre-- = 3 
~ elude , the’ granting. of. \such’ exten. 
“sion ‘of time by the Commissioner. of... 
the General. Land Office, subject to. 


the supervisory authority - ‘of the: 


= Secretary: 


6. A: desertland. adteyman, naliee: 


eo a a er ee eee pl ee er ee 


ing. himself unable to submit-accept- » 


able final. proof, 
entry, : without-intention of severing 


“relinquished © his. 


- bis: connection with the: land, having | ‘ 
previously made -arrangements with: . 
a railway. company: to serip it for his _ 


benefit: 


‘pe consummated, and a-third: person, e 
having noticé that the land was im- 
proved and: adversely. claimed, made .- 


‘homestead entry thereof. Held, That Le # 
. such entry’is subject to: ‘cancellation. oy oe" 


‘because of. the ‘paramount’ Tight of 3. 
the desert-land claimant, whose re. 
linquished , entry, upon: ‘cancellation. 


of the homestead entry, may be rein- 


stated : [nae t cece nnn sienna b enna 256 , 
a es The ‘heirs of .one qualified | tos) + 
make desert- land entry, who, in. her. _ 


lifetime; began. the. reclamation of a 


‘tract of unsurveyed desert land, 


201 


The scrip location’ could. not’: 


under the provisions of the act of *. 


March 28, 1908. (35.Stat., 52), may, 
upon survey of the land, make entry: — 


of the tract as. heirs of the de- an 


: ceased | claimant-2-~2_>----------- 


‘81 


10° of July T1917 2s 


8. While a desert-land: entryman, 
in making annual prof, is not. en- ae 


improvements ee 


.. placed. upon the land. by. a. former 


- entryman whose relinquishment he 
has purchased, he may, in the event 


che invokes the benefits of ‘section 5 — : 
of. the ‘act ‘of ‘March. 4,. 1915: (88°. 
 §tat., 1138, 1161), aan credit for *” 


money so expended —---—~—----2 <= 


Divorce. | uae S aes eee ee 


‘See Homestead, 3 


Drainage. oo Ra 
nee Minnesota Drainage. 2 west 


ae age. 


Evidence. 7 
~ See Practice, 


Fees. 


commissions ; 





‘Entry. : , 
~ See. ‘Contest + Homestead ; Indian’ 
Lands:; “Settlement, ae 45  Purtie 


Mountain, 4. 
1, See. Instrtictions. ‘of “March: 24, 


1917, under act of Feb: 20, l91T. 


"80, 1912 (87 Stat. 106),.that “the = | (Citenlar No. -540)—--- 22-2202 z 


2; _ By. soldiers. under 21° years ‘of: 


(Circular No, 622) .2.-_2 aaaeer 


< Page.’ - nde 


a A claimant is entitled: to per- =. 


ure to. call ‘for. the: registered letter’ 


‘containing notice: thereof, such letter © 


must have remained in. the post office . 


ject to ‘call, ‘during. the:entire thirty-_ 


5. Where an. ae is relinaniched< 


ther appears that no vacant: contigu: 


ous land can be added, the entryman. » 
will: be deemed. to- have abandoned . 
ae entry “because. of. matters .be-’ 
yond his control eceeeSciamneetir 


‘Equitable’ Adjudication, . ae one 


See: Final Proof, 3.5 | 
3° 5. . 


See Indian Lanaas Final : Proof, 2 


_. Homestead: (Bnlarged), 18; Mitieary 
Reservation, 1. 


sonal or constructive notice of the 
. reinstatement. of ‘his. canceled entiy,  - 
which: is’ not’ thereafter. “subject | “to. 
: contest upen a. charge of abandon-. : 
ment until ° Six ug ci from: cae 
of notice nee ai Seesaw: a 
4, To. charge a: daimant: with. con- : 
structive notice of the seer anes 
of his canceled entry, upon ‘his. fail-- 


- of the. claimant’s. record address, sub- :-: 


: day. period required, and then: re-:\.:_ 
~:,. turned to me land office as Bacelien 
P50) ROS SMES ote RE et REN EO POT aR oe ok 


. without. consideration: following. dis-\ eee 
covery. that, because. of the ebaracter.: 
Or sinall area of the land, a living | 
~ can not be made thereon, and it fur- ° 


_ 1..In coal land cases, see ‘Giredlar. x 


.2.: Of local officers, see paragraph — 


me 111 et seq, Circular No. 616_-=- 513, 


.3..A United States. commissioner 


: A is without statutory authority to re-. 


ceive moneys on account of fees and 
and: -where | these - are . 
deposited | with. him 


acts. merely as 
man, who can not be: held to. have> 


. dene all that. the law requires to. en-. 
title him to patent and-a. vested. scot 


to the land. until such fees and: com-". 


/ , Missions. have been. paid to the local 


BAL | 


| in. ‘connection 
= with the making: of final. proof for~ 
transmission to the local officers he =~ 
agent for: the: entry- ; 


: 4 


"Final, Proof. Bee + 3 ; Page.. 


See Fees; 3; Citizenship, : ee 
pee Section 2994, Revised Statutes, 
as.amended March 4, 1904 (33 Stat., 


59), does not permit the making of - 


final proof. outside. the ‘county in.” 
- .whiech the land lies, unless. the officer — . 
before. whom it .is taken be the’. 


nearest or. most accessible qualified 
biara within the land district--_.- 


homestead entry before a United. 


States conimissioner, and deposit of 


the requisite fees: and commissions. . 
with . him,’ prior to receipt thereot by 


the local officers__L—-_~—: Se eg _ 


3. The pendency: of an: application gs 


for reduction of:the required area of 


cultivation under. the ‘provisions. of - 


the act of June 6,-1912, excuses an - 


- entryman from submitting final proof — | 


__. in support of .the entry ‘until. final 
- disposition is made~of such applica- 


tion, and where the offer of final — 
proof-is. thus delayed until. after ‘the-.::: 


expiration .of the statutory period 
 the’-entry peed not be sent to ‘the 


- Board of. Tquitable ‘Adjudication for . 


confirma tion_—=--.-+~~-+-~-—=-~—- 


Forest. Liew Selection. _ 


415° 


( 1, Reinstatement - ‘Of selection - or. 


* yeturn. of ‘selection. papers_.-_-_-~ 


2:-If- the. United - States will © 
thereby obtain a perfect, indefeas- - 
‘ible title to the base lands, a selec-— 
tion. made under the act of. June 4, _ 
1897 (30. Stat., 38), should | be. ap: 


456 


3. AS the right to select public ze 
land in lieu- of lJands “within a for-~ 
“ est reserve under the exchange pro-.— 


visions of. the act of June 4, 1897, 


is not-assignable, an application for 


the return of papers relating to such 


a selection. with the right to select. 
‘other land, filed.by the transferee. of. 


the selected land and not by the al- 


_leged owner of the base land, can. not. ~ 
be _granted——---~~--> sine ee so ene —— 


‘es Fort Peck ‘Indian. ‘Lands. 


479 


See: Allotment: 2 Indian: Lands, . 


A, 5, cs ee users 6 


Fraud. 
See oniginent 9. 


i; The element of- good “faith. ig... 
the: essential foundation. of: all valid =f 
elaims under : the ‘homestead. law,: ~ 
and as the Government is a: party in. 


interest it is the duty ‘of the Depart- 


- ment to-see that a claimant thereun- © 


“der is not permitted by collusion and 


fraud to do indirectly that which | % 


the. law forbids_------— Sai ee ee 


72 | 
_° 2. No’ vested right is acquired by) . 
se onae of final proof. upon a 





Heating: 


See Railroad Lands, 8. 


Homestead. 


¢ 


GENERALLY, 
See Abdsenoe, Leave of, 1: Alaska, 


9 a Citizenship, ay Contest, : ee 


6-113 Freud,'1; Indian ‘Lands, 4, 6, 


7, 8-12; “Marriage ; Military Service; 


Minerat Land, 2 Mining Claim, 85 

National - ‘Forests; _ Residence ;- "Sete 
tlers;. ‘Settlement ; Turtle Moun- ey 
fact. 4, “f 


“1; The word ““ proprietor, ? “ee em-_ 


- ployed in section 2289 of the Revised 


on % Page. 


2,:5; Allotment,.4, 7; “Application, aie 


Statutes as amended by ‘section 5 of _ 
the act of..March 3, 1891 (26 Stat., : 


1095), means - owner, and an essen-. 


tial to ownership is present. posses~ 


sion: or enjoyment, or .the ‘present - 
TIShE, to acquire possession_-__.-.~ 
. 2;:One-haying only a vested. estate - 


-prietor ”’ thereof. within the. meaning - 


- ef section 5 of the-act of March 3, 


1891, and such interest in lands does 


net. disqualify. him . from making 
. homestead — entry es = ee ; 


8. While the Department: does: not. 
attempt to attack - collaterally. the 


judgment of a. court in issuing a de- 


cluded from determining whether. a: 


-. claimant is qualified to make home- 


stead. entry merely | because. in an-_ 
other jurisdiction - she was fiven | ‘the 


_ Status of one so qualified, and if it 
-. Be found that for the purpose ‘of ac- 
‘quiring title to public. - lands, such. 


judgmert was ‘procured by fraud ‘and © 


- collusion the entry” will be canceled. 


ADDITIONAL. 


See Homestead (intarged); 15-20; 


-. in remainder in. lands.is. not.“ Bro-: ei 


-eree-.of. divorce,. yet. it is. not pre-. 


492 


 (Soldiers’- additional), 32-40 Stock . 


raising, 45, 47. 
40 Tuatrietions of March 19; 1917, 
finder act of- February. 20,. “1917. 


5 (Circular No. 5) i ce ers 


5. Regulations . of August. 4, {917 
(Circular No. 560), regarding ap-. 


_ plication for. additional . homestead. 
‘ entry by “widow, heir, or devisee of . 


. hhomesteader eas ete ee 
& The right of the widow, heir, - ‘Or 
devisee. of a homestead entryman to | 


complete the entry initiated by him . 
is statutory, and does. not include the 


right - to make an additional. ‘home; — 


 gtead entry based on.'the original . 


entry. eiceape ene ae ae ae ea aR eee 


7, AD original entry of record; al: 
though subject to’cancellation upon _ 
_ proper proceedings, may nevertheless: - 
_be basis for an additional entrr un-. 


der as 3 of the enlarged home- 


-“Homentend Continued , 
stead act, and the , additional entry 
may be. perfected, . even: ‘should: the . 
original be. poe 
ENLARGED. Pe ae | 

- See .. Nonresidence 
Homestead, 49. ; 
7 “under: 


8, Designation. eee (Oe 
homestead acts of lands ‘eliminated. ie 
from — national - forests. Cnstruc-. . 
tions) - ple caine ciel oe Cee 2 


9, Lands enterable under. the. en- 
- larged homestead ac fee = 


INDEX. 


.Page. 


“homesteads ; - 


* = culnesed: aes 


10. It is not essential to aligwanee - 


- of an. additional entry: under the en- 


> larged homestead act of February 19,0 

. 1909, as amended by the act:of March. .. a ian 
. 8.1915, that the. applicant. shall have © |. 
-.retained . in its’ awe his original Be i 

280) 5 


: homestead a oe Boa rank So ak 


‘11. An additional homestead entry _ . 
of - noncontiguous land | ig not per- | 


mitted by the act of July 8, 1916 - 


(89 Stat,, 344), until final proot upon 


- the ‘original: homestead. entry has oe io 
- BO: 

oO _. tivation” requirements | could not” be” 
+. fulfilled were entry: permitted, the. — 


‘been. submitted_-._-___. eer Seer 
12, An- ‘unperfected ‘entry. ‘under : 


. section. 3 of the enlarged homestead as 
act is. no bar to an entry under Sec- _ 


‘tion 7. of that act'as amended July: 3,. 


1916 (39 Stat., 344), where the total, 


_ exceed 320. acres_—22_2_- ee et 


“84 |. 


13. Credit for military service ren---- 


dered the. ‘United: States. in ‘the Civil 


War is allowed on entries made under _ : 7 
115: 


the enlarged | homestead Reis. eo 
14. The» requirement . ae de ‘section. 


" 2305, Revised Statutes, as: to'at-least eae 
one. year’s. ‘residence on the land ‘bY. - 
a soldier or sailor entitled. to credit | 


: for: military” service, is: ‘satisfied. by. 
' seven months’ actual 


. 15. “An original entry. of record, al- es 
3 though subject to.cancellation upon. — 
° proper proceedings, may nevertheless: - 
be basis for an additional entry’ under. | 
section 3:of the enlarged. ‘homestead anaes 


. ‘and five. canes pike 
months’ constructive residence ‘there- ve 


act, and the additional entry: may-be | 


_ perfected, even should’ the original _—_— 
ee ice charges by persons: ‘in ailitary. serv > 


. be. Canteled2sU2 0s ie 


16: ‘Where an ‘additional homestead - 


Nis entry. under section 6 of the act of. 

March 2,.1889,: is" changed. by amend- oy 
‘ment to.an.entry under section: 7 of | — 

includ- . 


ane: enlarged homestead act, 


ing additional contiguous land, resi: _ 
dence thereon’ under the first-named 


a proximation to . additional 
stead entries, ‘anh. excess: area |  ¢on- 


_ tained in a perfected ‘original : entry 
 4587°—17—vor. 46-40 


- "* act will be.credited to the. period re--: 
ee quired by the later law---22 22 u_- 

ie Oe In applying. ‘the Tule of: ap-: 

home-' 


168 


Homestead—Continued. <2 
should ~ be eliminated | from consid-. 
in computing the . Sem 
2450 —CS 


. - entry,” 


- act, 


ae Ave : 


ee Taan'. who has ‘made | 
.. homestead final :proof..on ‘a: reclama-.- 
tion farm. ‘unit, the homestead: be- 





eration, except 


total acreage applied - fOt ss. 


Page. . 


“18. Although | payment was made a 


“may - thereafter. Make 


for an excess. area in the. original = 7 
upon | making’ an additional ae 
-entry the applicant must. pay for — - 
any excess over the approximate area. 
“he was. qualified to enter__-..-_2- 
19. -One who perfects an entry of Ba 
| 40 acres under the ordinary provi- "Ge, 
|. sions of the homestead Jaw; and an= 
: additinal entry of 120 acres under 
‘| the act of March 2; 1889, the former . 
embracing land. not. subject to desig-°. 
| nation under. the enlarged. homestead 
a entry ee 
_ under. the act of February. 20, 1917, - 


e446 


for such an area of designated land . ; 
as. “when added. to the ‘additional - 


entry will not: exceed 240. acres.i_- 


aot, 


-20..Where, upon application made 


. for additional entry. under section $2? 
of the enlarged. homestead act (85° | 


Stat., 639), it is: found that the cul- Poasttas | 


application. will be rejected._.-_-. 
a 21. The notice of settlement claim’ 
eae hoe for. unsuryeyed land filed in the office 
area covered by the entries does: not or 


432 


of the county. recorder under: a. State - 


claimed a 


ee ee ee te ee eee 


- D2la.- Regulations | | 


- law. is. not. determinative of a set-|. 
.  tler’s” rights, but in order ‘to main- 
’ tain such © a claim for a tract: em- | 
oe bracing more. than a technical’ quar- oa 
“ter: section under the. provisions : of. 
; the. act of August 9, 1912, it is nec-> 
| essary that the exterior. poundaries ; 
- of all. lands 
. marked | 
~ INDIAN. Song On es © ees 
c|.. See Allotment; “Turtle Mountain 3. ; 
“16 E Schoot Lands, 18. : 
eos [eae RECLAMATION. . 

- See Reclanation. ‘i 


plainly sh 
482 


“ of “October a 
, 1917,. ‘suspending residence. require: . 

2 ments" on reclamation. projects qur-~ 
ts ing war with Germany. poe ee ap . 


“21d. Regulations. of April’ ‘2. 1918: Heady es 
regarding. payment. of. “water: right: 


wee ee ee a a rn ee 


22s. ‘Upon the death of. an: entry- - of & 


‘satisfactory ee ae 


comes a part of his estdte, and as 
such subject to distribution, and is -~ 


. not-an- unperfected entry subject - toe 
. the provisions of section: (2291, oe 

“vised Statutes’ 225 eos set a 
:23.. The conditions: imposed ng the - 


reclamation act-as to reclamation, 


“2 Hotiostead—Continued. Page. “| Homestead—Continued. Page. 


. payment . of. -charges,. and filing | ot - 
water-right application,: 
tions. not of. homestead | law or ‘proof, 


but arising out. of . Teclamation and 
. Amposed as a. further requirement... 


are condi- ¢ 


61 


DA, Hutry. of lands within a recla-.— - 


: mation project can be initiated “by 
ae settlement cies alae Se ea a ee ; 
25, In. section 3. of. the. ee ‘of | 


113] 


June. 17, 1902 (the: reclamation act), 
the word “only,” in the proviso that 
ora public lands which it is proposed oh 

' to. irrigate by. means of any con- — ssh 


templated works shall be. subject: to... 
entry. only under. the. provisions of 
the homestead laws,” applies to and. 
qualifies the clause ‘ under the pro- |, 
118 © 


visions of the. homestead’ law’  plomarcr el 


_> 26, Lands. subject. to entry within | 
“ok. Teclamation projects are no. excep- . 


tion to the rule of law that an out- 
standing » ‘preference. right of.entry 


of. certain lands is not, of itself, 
a bar to ‘settlement - thereupon, the. 
settlement | pelng subject, however, 
to the preference right if exercised__ 


_. 27, The owner of a, homestead 
‘entry. under. the reclamation act. is 


: not qualified to take by. assignment 


- another such entry---_------..--- | 
88, A purchaser at sheriff's sale ‘of 


227 


— the land embraced in a- homestead . _ 


“entry. within a reclamation project - 


is an. assignee of. such entry under 


the act of June. 23, 1910 (36 Stat., 


592), if otherwise qualified, as of the. 
date. of the sheriff’s sale, even. though | 


the land be eliminated from the proj-. ~~ 
. so OGL. prior to delivery of. the Sheriff's 


‘the entryman has, in connection with. : 


the original unit, fulfilled. the ordi-. 
--° nary : homestead | requirements. and 


‘submitted proper :proof thereof, the 


lieu farm unit may be assigned, un-. 


der the act of June: 23, 1910 (36 
Stat.,..592), subject to compliance 


*. “with: the Tequirements of the rec- 

} lamation law as to. payment, recla- 
> mation, and cultivation____-- ieee eee 
' 30. Prior to the due establishment ge 


‘ of farm: units, and. the conformation pe 


of the particular entry. to - an’ -ap-. 

. proved unit, proof. of reclamation of. 

_ the land embraced within a reclama-.‘ - 

- tion homestead entry under the act of _ 
June 17, 1902':(32 Stat.,. 388); will |. 

417 


not be ee 


-° Suconn.. oo, 
“Bee Entry | 5; Indian Lands, 10, 


da 


1917, 


188 


870, 
29. Where, prior to. an exchange of 
reclamation farm units under the act 


Jal. g ‘soldiers’ 
of March. 4,1915 (88 Stat.,. 1215), ex 


Z _ right, assigned such right for value 
to another, 
-neither: 


‘right to M.;. G, 
_ rendered the- ‘Tight ‘to the Land De- : 
-{- partment, in payment for public land,.. 
- |. at a time: when neither she nor, the, 
|--, Land Department had knowledge - of 
the sale: to: M.: 
~~ cation to. exercise. such Tight by the . 
. assignee M. was. properly rejected__ 
' 89. The bequest by. 2 soldier of his.. - 
: - soldiers’ additional homestead: right 
ig: not’ an assignment within. the - 
meaning: of the administrative ruling 
- of February 15, 1917. (46 L. D., 32)_ 


385 | 





Sl. Instructions ‘of Anavele 24: 


ae 1917, under act of. February 20, 1917. 
(Circular No. ag cred ' 


SOLDIERS’ ADDITIONAL, — | 
382, . ‘Regulations, February © 16, 


on ‘following. administrative . Tul- | 
ing’ of’ February” 15, 1917. | (Chr. 
‘cular NO; Desa ae eee eS 7 


: 33. Letter ‘to Manele Ie ‘Heney. as’ ¢ 
7 to administrative ruling of Webruary 
- 15, 1917 Brine Sean ena mone 


84, Where entries based on scrip : 


a are adjudged fraudulent and are can- 


celed, and application ‘for thie return i 


a oe of: the. serip is properly. denied. 


101s 


35. The act of August 18, 1894. 
(28° Stat., 8T2, _897),. validated sol- ssyce! 


. diers’ additional homestead. certifi- — 


cates, theretofore issued. by the land - 


36. The. Land “Department is not 


~.. department, ‘in the hands of bong fide 

- holders for value, and. the: soldier's — 
right so validated can not be readjudi- - 

; cated, but must be recognized. for the |» 

_- full area eer led 25 oo ees 


123. 


7 charged with the duty of supervising — be, 4 

the transfer of soldiers’ additional __ 

. ~ homestead. rights, | and until the. fil- 
, ing of an. ‘application. to locate such . 


a right, it will not undertake the - 


ye: determination. of. questions connected 


with. the assignment theéreof_. ee ee 


87. Upon. due presentation oe an: 
. application to. locate a soldier’s addi- 
tional homestead right; prima facie. 
valid, and- in the absence of knowl. 

on edge of irregularity of. any. kind, the a* 

Land Department. will allow such ae 7 


Pilea Got oe te eee te 


--. 88..'T., shown-by. the records? ofthe 
_ Land Department to be the owner of, _ 
homestead 


: additional . 


who. assigned it to G., 


237 


237 _ 


of .said.. assignees - having. 


knowledge of a previous sale.of the — 


_ Held, that an appli- 


thereupon: ‘SUI- . 


87 ys es 


428 — 


40. Where: one of two heirs ‘of a 


‘deceased ‘soldier assigned. in writing 

- to the:other for a. valuable: -considera- - 

. tion her interest.in a soldiers’: ad-~ 
~ ‘ditional right prior to the promulga-. 


-‘Homestead—Continued,” 


551916 (39 Stat., 


-- December 


.. 
4 
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xs tion. of the Aduiniai- ative, Sins of | 
February 15,. 1917, it will be recog- — 
nized, even» ‘though. assigned. by. the © 


‘latter ‘subsequent. thereto 5. 


but. the: .: 


- remaining. part of the alleged. Tight 4 : 


also embraced in such latter, assign-.  ~ 


‘ment is not within the terms-of said... 


administrative ruling. and .can not. 
'.. therefore be eae car mies 


STOCK RAISING. . 


41, Instructions..of: “April 6; 1917, me 

'. regarding military . service. of ‘stock- : 
raising -homesteadersi_-_--_ oe 

42, Instructions of June 14, ‘1917, « 
* (in.-letter: to- Director: " Geoloptedl ~ 


' Survey) i ae) ppl ee 


_. 43. Instructions of July 17, 1918; 
- classification of nonirrigable: lands : - 
subject lo:-CB trys ooo ek. 2 
+ 44,-Regulations, stock-raising home. 7 
_ steads, act of October. 25; 1918; cad- 
ee entries_.__1.__: Re fa ee EE, Bi 

‘One seeking to: make an “aadi-. 


Sinae entry. under | the ‘proviso to. 
"section 8 of the act:of Deceniber™ 29, 


862), 


must have’ 


_. completed the term of residence. Te. 
quired. on his original entry, or will | 

have completed it within six months | - 

from the date of the: filing of his” 


| application ; and a statement, ‘under ; be 


oath, showing this, should’ be: filed ~ : 


with the application_++-.2++-2.-+ 


. 46. One who .applies.to: make.en-. 
"try. under, the provisions of the stock: 


oat | 


raising homestead: act.of ‘December: . - 


a 29, 1916, is not required: to embrace | _ 
_. ...-vaeant lands within the .2-mile limit: ~— 
as: to. compactness, unless. such tracts: 


are of: the. character . contemplated: 


— by. the. act and: are free. from. valid’... : 
. sR VEERE: claim. i322 


445 


4% Under. the provisions. of ‘the: : 
“act of October. 25, 1918, amending | 


the stock-raising -homestead-act of = 
29,..1916, an:-additional.* 


entry may be made for land which is . 


incontiguous but within a radius of 


| 20, miles from-the:land:-originally. en? 
' tered; “and! .the entryman may. per-.” 
form:-the required period: of residence .. 


on the latter tract. if-then the owner a 

485. 

- 48. One ‘qualified. ‘to’ make: entry > — 
- under. other homestead: laws: for. ap. 
ea. proximately 40 acres is: ‘qualified: ‘to- 
. Inake-an :.original . entry under: the ' 


thereot=——-..-——---------+---=+ 


. provisions of section 1 of. the: stock- — 
raising homestead. act: of December « - 
29,1916, for such an.area of: land. : 


~~ designated thereunder as when added, |. 
_- to. the area of the prior perfected ceed oi 
care entry. or entries will: not. éxceed 640..° 


acres, even ‘though the latter ‘area 


“be. not. designated.---------------- 





| ‘Homestead’ cocdauca 


7 F 
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49. If the area: ‘embraced in an une fe te 


: . perfected | entry under the provisions. Me 


of . the: enlarged homestead: act. be. 
<? designated as “ ‘ stock-raising. land,” - . 
such entry may upon: application: be 


ae changed. to an original entry’ under: «. 


section 1-of the stock-raising home-... 


486 | 


See. N onresidence a omseteads, 


‘Improvements | ; se 
See Allotment,. 5; Desert Land, 85. ae 


: regarding extension of payments: un: ° 
- der act:of February ‘23, AOTToo ce 
4. Instructions of” April 13, 1917, - 


‘Settlement, ae 


‘Indemnity. 


_ stead..act of: December 29, 1916, and -- 
-amended: to embrace such an area of 
contiguous designated land as when, 
» added ‘to the former, and also priors. | 
“ perfected. entry if there be. any, will: 

. not exceed. {approximately | 640 acres- 


| ie ae 
. ‘Idaho. | 7s 


See Ratlroad Tonga: 88; “Bonoot im 


| : Landa; Right of Way, 7 a ~ a 
| Indian: ‘Lands, a 


‘See Allotment ; 


‘Military ‘Service, . 0. | 
3,6; Repayment, 6, aa Schoot Lanas;; : 
a , eS 
Lk Instructions: reeardine’ ‘Indian | 


vigcounarite ‘of ‘railroad Jands in Ari-. 


-yona, California, ‘and: New México. fe 
(Circular: No. 533: yee eee fae aie ee : 


der. act. of February. -17, 1917. 


59 


lands, instructions of March’ 23,1917; ° 


6a 


. regarding extension ‘of time for pay-: ae 


3 ment of purchased: Fort Peck lands;': 
- under act of March 2, 1917__-----= | 
5s Instructions of “May: ‘12; 1917, 


regarding ‘coal entries ‘on. ceded Fort’ 


qe. Peck lands’ ioc 2oo sy ee ee 
 . 6, Instructions of March 2,°1918,. 
= regarding reentry | of jands. within. — 
299. 
me Regulations of May ‘4; 1918, Tee 
. ‘garding allowance: of: homestead and. 
desert land applications | for” non-. 
_ ‘mineral Jands th former Fort. haus ee 
3800 0 0°). 


ceded | portion: of> Crow. Reservation. 


Z Reservation ce San ee en Seas SRT . 


BAS homestead. ‘application for ae 
2 land’ segregated ‘by an Indian allot- _ 
» ment selection, and rejected for that. 


| reason, has no further. vitality, and ae 
a later-determination that the Indian’. 


was. not ‘qualified | to take. the ‘ ‘allot-'- 


’ ment will not rehabilitate the home- ‘ 
“stead. application, although the land. 
- becomes again subject to entry-o2= « ; 
|. 9..Lands within .the former Red 
A ee Lake ‘Indian Reservation | jn _Minne- ee 


44° —. 

2. Umatilla Indian’ grazing lands,:: : 
a “snatenctions: of March 20,1917, un-*— 

(Cire: 
cular: No. ‘536. een ah Oa : 
Br Cheyenne and Arapahoe ‘school’. 


“Indian Lands—Gonitinued:: 


INDEX, 


“Page. 
sota® opened to entry’ under the ‘act | 
of: February’ 16, 1911,. are “subject: 
_ to: disposal under the provisions of — 
the ‘act of May 20, 1908222 
10, One “who has exhausted his — 
aS homestead’ right ” is: not thereafter 
qualified to make a. second homestead - 
entry for land within the former-Red) 

Lake Indian. Reservation | under the. | 


442 oe 


provisions of. the ‘act. of February.” 


16,1911, the act: of February 20,0. 


1904; which allowed such privilege a 


“having expired by limitation_--_-__ 


11, A decision of the Secretary of ~~ 


- the Interior - construing. the. provi- 
_. Sions of section 5 of the act. of Con: 


gress.of April. 27, 1904 (83° Stat: 
~ -L.;, 852, ch. 1624), for: the: disposal 


: of lands ceded by the Indians ofthe | 
_ Crow Reservation in Montana, ‘to the . 


effect that the. provisions | of the 
. homestead laws with, respect to resi- © 


-. dence and cultivation are applicable 


to an entry of such lands, is: within © 


retary,. and .a ‘eancellation of the en- 


try in accordance therewith will not — 
# be. prevented by an injunction. —W__= 
12. The intention of. Congress to... |. 


the discretionary. powers of the Sec- | 


‘make the provisions of the home-— 


oe stead . law. applicable. to. homestead | 
- entries. under the act of April: 27, — - 
1904, of lands. ceded by. the Crow In-:: 


dians in Montana, is ‘not disproved’ 


: by, the act of February.20, 1917 
~~ (89. Stat. L., 926, ch. 101),. which _ me 
. provides: that any person ‘““who has .:_ 


heretofore entered under the: home- 7 


lent to. or : ‘greater than $4 per acre, 


Ke: stead laws, and paid a. price’ equiva-. bee 


- lands. embraced ‘in: a ceded Indian. - 
reservation, ‘shall, upon proof of:such. - 


- “fact, if otherwise. qualified, be en-. : 


titled’ to the benefits of the home _ 


a stead law.:as though such: former en-.. a 
_-try had. not been made ene aeentaaarae 


a0 Instructions: and Circulars. 


457 


- See Tables of; pages XIX. and xXx. 5 


‘Irrigation Districts (State).. 


. See State Irrigation. Disiticts, : Age 


| ; Isolated Tracts. 


Regulations of ‘October ; 31,. 1917 


- (Circular. No.* 569), amending par- 


7 : agraphs 2 and 5 of Circular of Jan- 
wary: a1, Ri aie cae 


J udicial Restraint. 


Ge bcier’ 30 
concerning. homestead. entry: “ 
224 | 


ie ‘Regulations _ 
1917, 


“men placed under Judicial. restraint. 


| J urisd iction.. 


225. 


Bee Land. Department, 1, 2; . ‘Min- a 


ay Olaim, 2 7. 


oD 


457 





‘Land ‘Department, * 
See Mill Site, 2; Mi ining Claim, 7 


Page. ee 


1. Under section 453 of the United 7 
‘States, Revised Statutes’ the Land 


: Department of the Government has’ 
always. held that ‘in matters pertain- 


_ing to the public domain, authority — | 


: granted to the Secretary‘of the In-— 


terior may be ‘exercised, in the first : 
'. instance, by the’ Commissioner of the. 


General. Land Office, subject to the 


oe supervisory’ authority © ‘of the Sec- . 
. retary. Sec ik ek es ea ": 


.2. The provision in’ the act of ©. 
April 30, 1912 (37 Stat., 106),. that ss 


-. “the Secretary. of the Ttiterior. may. 


in his. discretion’ in addition to the 


extension authorized ‘by existing law 


grant: to any entryman under the © ae 


of time within which he is required 
to make final ‘proof, ** does not pre- 


elude the granting of such extension 
of time by the Commissioner of the © 


. faa desert land laws. a further extension | _ 


General. Land- Office; ‘subject to the. 


Lied: Selection. A ee 


See Forest Lieu Selection Schoot ot 


Lands.” _ 
Mandamus. 


_ supervisory authority ge ane: ae 
zi ~ 201 


ood, Mandamus will. ot tie to’ com-* si 

“-pel the Secretary of the Interior to” 

~ issue to.the relators a patent for'coal 
land: which they entered when -it was). 


still unreserved, 
. unclassified : ‘public. land, 


-unsurveyed, and. | 

| although 

| after. its‘ classification as coal land). — - 
and - appraisal they. applied. to pure: 


; chase it. and conformed. to the re- | 
quirements of sections ‘2347 —and:~ 


1913, 


‘sections 


2348, United States Revised Statutes, a 
_. Compiled Statutes, . 
4659, 4660, which permit the entry. 


of coal lands upon payment of prices 
per acre therein specified | and: give a 


a preferential right of entry to per-- 


~ pons who. have opened - and. im- 


- proved, « and- shall thereafter open ae 
- and. improve, any..coal. mine upon .s 
such lands, and - shall ‘be’ in actual - 


possession - of* the: same, ‘where the | 

. Secretary’s. refusal to issue a patent — 
* to the relators was based upon the _ 
“ground: that not - having. opened. a 


mine > on . the: land. until aiter its 


_ classification. and ‘appraisal, they 
would have to pay the appraised: 


‘fixed: by the Like ey ecsdaipel ) 


‘Marriage. — 7 


“1; The marriage of a homestead ae 


_ price ‘of the land, and. not the price . 


191 __ 


3 ~ entrywoman to a settler on lands not — 


_ subject. to entry because unsur- 
7 veyed. is not within t the ‘Scope of. the 


‘5. Regulations of ‘February » 18, 


1918 oe No. cae regarding 


INDEX. 
| Marriage—Continved,_ Page. “Military Serviee—Continued.. 
»- act: of April. 6, 1914. (38 Stat., 312), military .service - of : desertiana. ave. 
which. requires, ‘among other things, : tryment during war with Germany__ 
.. that both. parties shall’ have pues | 6 Instructiors of April 2, 1918,° 
. entries___- AR nee SED TLIO ee 167) -Tegarding : installment - payments» one's 
ie: MS ‘homestead’ settler who: has. entries of ceded: Indian lands by Pee : 
7 “not made. entry’ of; the « Jand- settled : . sons in military. service___--— ets, 
ait upon’is not. entitled to the benefits” We ‘Regulations: of ‘April. 2s 1918, aan . 
of the act of April. 6, 1914 (38 Stat. i - regardiny™ ‘payment .' of \ water- -right~- yes 
$12), which, by its terms, has appli- - EY charges on reclamation: entries: ‘by: - 
cation ‘only where there has been’ "persons. in- military. ‘service 2-4 _- 
 *€ the sacs ery ‘a homestead ‘en-~ 1 &.. ‘Regulations: of May. 16,..1918; 3 © 
_tryman EO “homestead” “entry- regarding: rights. of. soldiers and. sail-. a 
7 res woman” ie aie ic eS eee ee Se : 231 } > ors in) connection :with public lands | 
8 Whe provisions of the -act of - oo _\ under civil: rights’ act... (Clreular:.-— 
cs April 6, 1914, relating: to the rights _ 1. No. 600. Jt 
. of | homesteaders © “who | intermarry,. a. Instructions. Telative: to entries. | 
does. not - require” that: the parties - “by. soldiers. ‘under, 21° years: of age. on he 
must have: fulfilled the. requirements ae » (Circular No. 622. eee eta C5 ; 
of the homestead law for one- year’ 10, The provisions of. the act of .° 
after making entry, but “for: one: ” : ‘March. 8, 1918, relieving public-land 
year next preceding such. marriage,” _ claimants from the. penalty . of ‘for- ke 
: and credit: may properly: be. claimed. ’ feiture for. failure. to do any- get re). 
for. residence . ‘and: ‘eultivation : ‘per- “quired. by the law under which their = 
formed prior. to date of entry: where. - _ claims were made, during’ the period = 
the land was. surject to oo a their military’ service, do mot ac: - 

4. The affidavits required by the . | cord. protection in“ cases’. ‘where the 
departmental | regulations issued un- 7 failure to comply: with law. occurred | - 
‘der the - provisions ‘of. the act. of- - prior to entry into the military ‘serv-. | 
April-6, 1914; relative to the privi- — _} | ice and was’ established at a hearing . 
lege of clection as to residence.of |. at which. claimant: appeared. and was: 
homesteaders.. who. intermarry,) may | 2 afforded due opportunity | to’ offer’ de- : 
be executed before a ney, Seer ea a fense. Ae A 488 

‘Mexican Land, Grant. Mil Site = es ae 
See Survey, 1; 35. Sele eae 
5 ‘1: & mill-site location made by. the . 
_ Military ‘Reservation. | ease so : owner of a.lode claim is invalid un- ~ 
au Instructions. of ‘January. 19; Pe, less” the. ground | claimed is used or. ieee 
1918 (Circular: No. 585), regarding at . occupied for anining or. r milling pur- 
“payments. on. entries in abandoned TODORGN Suan tee oie a oe 
‘military. reservations, made by pers _|. :. 2.-The Tana ‘Deperenent tae a 
‘sons in: the military or naval service- 279 | > ample authority to entertain adv erse. _ 
. Military Service.. | Ce er GaP ee proceedings to determine the validity © ee 

See Contest, 9 11; | Homestead, ae of an. asserted: mili- site claim. within =~ 

ee 18, 14. oe ee | a national. forest . before . -applicu tion - 

1. Intructions. of April 6,'1917,- |. fer patent is Samo oe ; 
-uader ‘act of | June: 16, 1898, : ‘in. con-- Sen 2 es 

nection “witb. stock- taising - _home-' “Mineral ‘Land. ee Matis Pe 
= -_steads Oe phen eee : “14. ; a See. Railroad Grant, 1: : Railroad, ue 

2, Instructions. of | asus, 2. “| Band, 8, 4, 8&3. School. Lends, eae 8 
1917, regarding © ‘military | service: _by. nae Peoene Lands, 1; Withdrawal, he 
_ homesteaders during war with Ger- es be “1. See.Coal Land 1 Circular, July. T, toe op 
‘many. (Circular No. 564. 2 as _ 174— aoe) | eeerere ae Leet ee Rar a ce eer P1831 - 
pi Be ‘Regulations | of November. 20, fp 2. Where a: homestead: aay. 1s. al 
1917 (Circular No. B74); regarding: - . “s lowed’ upon : -proper. showing, includ=:.: a 
installment. payments. on” entries. of © ing. satisfactory evidence of the-non-.:) 

. " ceded Indian lands by. persons. in the _—« | *> mineral character of the land, and... 7 
By ‘military: ePvide. oo aS eee = 239: protest is later made against’ such .. 

4, Instructions of J anuary 19, ii atiee entry, alleging that the land is min-- 
1918. (Circular No:. 585), regarding eral in character, the burden of an 
payments, on” entries in abandoned.- “is upon the. protestant.-----4 ee ere 

‘2 military reservations made. by per- 7 3B: Upon the state of facts set forth . 
sons in: the. military. or naval service. 279 | in the: preceding paragraph, the rule. . 


announced in Central ‘Pacific Rail- | 
way Co. (438 L. D., 545), that the bur-: 


B48 


178 


© Page. - aa 


29400 


g48 et" 


B88 an.0 


en: . 


hee 


. mine the validity of mining locations ee 
in national forests, notwithstanding . 
the locators have not applied. for pat. . 


20 
- 3. ‘The rule of propery ‘adopted in. 
~ Rough Rider and Other. Lode. Mining | 


_. Claims (42 L.. D., 584) does not apply. . : 


to mining locations made after fhe 
decision: of January - 31, 1911,;- 


: Rough. Rider and Other. Lode Claims Ss 
. 41 LD, 249) fe be Bria 


85 |. 
| tions for. reduction of area of cultiva- : 


A A yalla mining. claim under ‘he’ 
public land laws. is ‘property which © 


“may be bought’ and sold and which 
. ‘passes: by: descent_-2—~— 22+ 


195 | 


‘Br ‘yen © after judgment - of the.* 


‘court ina’ “proceeding by an’ adverse See oS 
claimant to a ‘mining™ ‘claim, “under Le 


- section 2826 Rev.; Stat., ‘Comp. Stat. 


1918, sec, 4623, on the question - of 
! the right of possession, ‘the ‘Land 


: ‘Department may. pass upon the suffi-: nied 


ciency. of the proofs to ascertain the — 


character’ of the. Jand: and. determine. 


whether the. conditions of the law . 
- have ‘been: complied! awit ‘in. eo : 


6. The province. of. ‘the: ‘courts ~ is: 


. toe uphold,. -pather | than. stay, ~ the 


hands of officials who, in good faith, ca 


are seeking: to. perform eune nee 


" “posed by-lawis2 222-12, : 
7, The : Secretary: of. tne Gatertor . 
andthe’ Commissioner of the. Gen-~ 


eral ‘Land Office will not be enjoined, . 


an unpatented mining, claim. who 


; states that he-is. satisfied and does. | 
- Not and may, ‘never - desire a patent, . 
from: proceeding. to determine the 


“ina suit in equity. by the locator: of 


Minor. 


_ests,. 


; | New Mexico. 


piration of period of medempnon- 2. 


See Allotment, 8; Contest, 1, 


| Mortgagee. 


“See Practice, 6. 


=: National Forests. * ee 

_ See Allotments, 3, “4, 8B, 6: rae = 

|. Site, 2; Mining Claim, 2: “Right. of poss 
Way, 2, 5; School Lands, 14. oa 


195, : | 


INDEX, 

“Mineral. Liand:--Continusa. Page. ‘Mining Claim—Continuea:. Page. 

den Ag upon: ‘the: grantee. ander A: eat oy character of | the. ‘claim. - (Conaten. : 

.. in.aid:of. thé construction’ of; a. rail. ing. secs: 2318. to. 2848, . Rey.: Stat. 2 

_-. road; ‘to show, by clear and. -eonving- oe = OmD, Stat., 1913, secs. -4613~ 4660) - 

# ing evidence; that, the Tand: involved: _ “B.: Where a. homestead entry con~ | 
As of-a ‘character. subject’ to: the’ ‘grant, 2 -fitets with .a-lode mining claim, the 
4s mot. apDlicable. . Cases -of Sarah... <3 homestead: entryman having, settled ok 
- Frazier (41 L. D.,513) and Henry: upon. the tract prior to survey and. 

Hildreth (45 Li. D., 464, and. .46.Ti.- - to. the, lode location, the. point of dis- 
on ies as distinguished... 2-___- 85 | covery of. which is. outside the limits 

ee : re ‘In a ‘proceeding | against a. rail- « of. the homestead tract, the right. of Pic 

_. read selection alleging. the. existence — the entryman. is. superior to that of - 

- of mineral upon. the. land. embraced... the. locator if the evidence does not. 

San: therein, the company. is: not required: : ~. show that the. vein extends into the “ 
. . to introduce its evidence. in. advance ae “homestead tract or. that the’ area in. 
of a showing by the Government in . - conflict: is mineral________: nena spon (268 |: 
- ‘support of: its charges..—-- ~~ 436.) at 9, A mineral entry based on a ma 
ue st | oe ing elajm*located for carnotite upon ~ - 

. Mining Clain. oo ie Jytpeise GRE - land. eee in a-petroleum with: 

‘See, Mill ‘Site, pee eee ee drawal can not stat ee 468 
wile Instructions, cof . guly 14. 1917, © cae eee eg 
| ‘amending. paragraph: ‘108 of ‘mining. | Minnesota Drainage. 

~ pegulations | "dna. “repealing .. para- aa 1 ‘Minnesota fa aee regulations, ~ 

. graphs 109. and. 10 161 |. amended ee eee ree “419 | 

2: The. Land Department: has full ete 2. ‘Minnesota, drainage. iisteue 

‘authority to inquire into and deter- ae ‘tions relative to proceedings after. ex- .~ / 
438 


1. Instructions. regarding . apple 


tion. on ‘homesteads in national for- 


(Circular No. 580) Spane one Seger |) : 


ae ‘Jurisdiction over. land ‘elimi- Re «3 


nated. , from ‘national’ forests ;. 


peti-* ~- 
- tions. ‘tor designation ‘undér the’: ‘ent 
-larged. Womcrtead ‘acts. 


‘a tions) - Saiece Sele PM MR OS agp “i 
8. ‘Tastructons. of May: 17, 1917, 3 


+ (Enstrug: = oe 


regarding: opening of lands. released -_ 


‘See. M ilitery Service. 


See Citizenship, . 
14, 17 


Idaho). 


| . from withdrawal or. excluded. from | 
| .- national POTS scent obras 


| Naval Service. cm a 


121 


65: School Lands, 


| Nonresidence ‘Homesteads dn = ‘ 


Instructions: of. SSpbnst 25, 4917, co 


“ander act ‘of August: ‘10, AOE Sess 


‘Notary Public. © ae ae 


See’ MK arriage, 4." 


Notice. . ” 


‘See Entry, 3, 4: Homestead, rs 
Practice, 1, 63 Settlement, 2; Set- ae 


Hers,’ AL 


INDEX. : a ie be ae 


i eis toe Connnnat.. 


"Officers... . Bae ae 2 Ng 
: See Fees, By ‘Finat Proof 1, 2,. 
Oi. Tands. © 


Potash Lands. 
poe Pe Regulations » 


Ls Page. 


of: Decembér 1). Preference: ‘Right. 
1917, regarding permits ‘authorizing ° 
exploration of public. lands” for . DoS es 


"ain or ee 


See Contestant, 4 : 


Besa atio) _ 26; 


POSS ee io 845 eek 10. : 
2. Begulations of March 21, 1918, . 
‘ (Cireular 594) ee gee Private Claim. 


' 8: Under section | 2 of the act of 
October’ 2, 1917, a lease. may issue — 
~~ for deposits. of potash. in. public lands x 
in Sweetwater County, Wyo., - also bs 


containing coal, on condition ‘that 


©. the coal be, reserved to the United 
.. States, - 


a vy DADETS, : 


(Cireulan ‘No. 549)- Seen eee 





Public Lands. 


2 ments | a I: 
ie Methods of keeping wesonde and 7 
~-gecounts - relating: to. public. Jands. . 


see Survey, 4%; 8. 


See I ndian, Lands ; 


chiefly valuable for iron_--——----- ‘ 


Page Z 

_. .2. Instructions of October 2, 1917 : 

(Circular No.. 567), amending Rule = 
of Practice 952--------------~~~~ : 


‘Hi foulcitoad - 
School. Lands,’ 


and Depart. . 


but ..said section does not. | (Circular (GIG) Se ee 518 - 
contemplate or. authorize the grant- | 2, Land segregated from the public ie 
ies ing of.a prospecting permit___.___- 498 | | domain, “whether. by: ‘patent, ‘reser-.. ~ 
. 4, No right will ‘be. regarded ages J vation, entry, selection, or otherwise, 
. “initiated by: the, filing of an applica- is not subject to settlement or other... 
_ tion under the regulations: of ‘Decem- form of appropriation until its Tes) 
-— ber 1 1917, for a permit to ‘prospect. a ‘storation to the public’ domain is... 
for. ‘potash ou public lands in Sweet-. ~ | noted: upon the records. of the local. 
water County, Wyo., which: by . ‘gec= land Paige eas a Gk ; 
tion 2° of the act of October 2,’ 11917, Pa « ee er eae 
‘are subject. only. ‘to lease, and rela-. Railroad Grant. ote oo 
tive to which. said ‘regulations’ have See Mineral Land, “84; ‘Oregon é ee 
no applica ton - eteeon ann eat ee 499 | . California Railroad ‘Lands. sae 
CP eles Bee Sa a Od - 1, Under. the excepting ‘clause in oa 
-Praetice. - ee etc the grant to the Central Pacific by 
oe ‘See Contest, 12; Fees; Bp Pinat the act of July 1, 1862, as amended. 
et. -” Proof, 2: Railroad, Land, 85 | Super- by the act of July 2, 1864; the term. | 
* yeheory: Authortty, 3. = Be “iron land.” will be construed in fits... 
ae “Tustructions , of April 30, 1917, . ordinary’ meaning; that. ts, land not — ; 
a pmending Rule 94 regarding. time only valuable for iron, but as between | 
 limft of. notice given or. for filing iron. and .other mineral content, ” 


213. 


See Mining Otatni, 9; Witharawat,, 3. A. motion for new ial upon bs 
ah S: 2s “the ground of newly. discovered | evi- 
Ot Upon a. hearing: to determine ae -.dence must..relate.to the issues of = © °° 
whether an- agricultural . entryman . | the original contest a ena 2, “BR ee 
should. ‘receive | restricted. or. unre- .. | 4. ‘Where appeal is. taken: from ‘the 7 
stricted patent to land - included | ~ decision of ‘the local land office, puch os 
_ within the. outboundaries of. pe. |. office is without further jurisdiction’ 
’ troleum.. withdrawal between the . |: in the case, and papers afterwards |. 
_ dates of entry and final proof, the | ‘flea should be forwarded without ac- 
withdrawal, being prima facie evi- — ‘tion other than’-notation upon the 
~ dence the -land: is oil in. character, ° records of ‘their. receipt2i-.-_--.-- 164°) 
the burden fs. on. the = agricultural > J... B.A motion for rehearing will not Bo) i 
_ claimant: to establish that the land. ee thas He granted where no new eiieeton, of ee 
was not. known to be such. at the date eRe vital importance | is presented, or. : 
of. perfection of final DEO n= 48°) “where there is such conflict of evi- . _ 
‘Oregon & California R. R: Lands. - ‘ |. dence that fair minds might differ 2 
a as to. conclusion therefrom, or. that :... 
mi Regulations—Bxchange of lands: ba does. not affirmatively show that the 
ormeHy. within. grant HO" Oregon & _ |. decision. complained | of. ‘is clearly os 
Mca ol BAIN OG oer - ras |. wrong and against the palpable pre-- 
‘2. See instructions sale. of timber a, -_ponderance of the. evidence___.---_ 473 
. on: isolated. Oregon & California Rail- 7 = 6. ‘Under Rule 98 of Practice (44... 
zone Sue ae oa re oe -L D.,. . 395, 411), an incumbrancer 
‘Patent. : me oh who | has filed due notice thereof is. 
"See: Confirmation ; ' Repayments “|. entitled to such notice of any pro- | 
35 ; " Restor ation, 2; Right oF we, > | ceedings affecting the land as is re-. 
Ty 8; “Withdrawal, 2, 2 Tope pope a seauines ‘to be given the original entry-. fa ie 
474 


o 632 ‘ 


: Railroad Tana: | 
‘See’ Mineral Land, 3, 43. “Right of 
_ Way, %, 8.. 7 


“INDEX. 


pee. 


1, Instructions: concerning rata a 
occupants of railroad lands in Ari- | 


oi , Zona, California, and New Mexico. 
_ (Cireular No. Boa) uceuncke seiaticaaha noes 


on aee: Instructions of: April 28, 1917, 


PAA 2s 


ander act of February 27, 1917,. re- ‘ 


_, garding adjustment of. conflicting 
claims to Northern Pacific lands: in 
(Circular No. 548)_-- 
3. To entitle the Northern Pacific. | 


| Washington. 


os | 


- Railway: Co. to make selection under’ - 


| i‘ the act of March 2, 1899 (30 Stat., 


993), it: must not only appear » that a 


the land is not of known mineral «- | | 


character at the date of the selection - | 


: but it must have been: ‘returned ” as 
-nonmineral at the date of actual 


- Government: survey ; and a return by 
the | “surveyor | that “ mining» opera- = 
tions are now being carried on to a 


“ship, does: not. constitute a. non- 


“mineral return,.and land so returned «> 


Ig not subject to selection under. that. 
act see eee ae ee ee a pan? 


4 "Selections — “ihe: Northern Pa- 


cific ‘Railway. Co. under. the act ‘of 


‘March 2, 1899. (30. Stat., 993), are 


limited to 


of the actual Government survey ’ ae 


“and. where the surveyor reported that. 


“nonmineral lands so — 
classified as. nonmineral at the time’ 


“there are many indications of the 
- presence of mineral, gold, copper, and... 


. Silver, 


| though. no. veins haye been... 
located, ” the land, not being of | the 


class. numed, is not subject. to selec- _ 


tion under » that act, even. though it 

be in fact nonmineral_.__- Ete ee MG 

| withina rail- — 
‘road “indemnity ‘selection presented 
‘in accordance with departmental regu- » 
lations and accepted. and recognized by: 

, the local officers was. not“ undisposed . 
land of the United States’ within — 


5; Land embraced . 


the meaning of the act of August 3, _ 
1892, and‘ did not fall within the” 


" grant to the State of Minnesota made. 
and. upon. subsequent’ _ . 
‘cancellation of such indemnity selec- 
tion the grant did not attach thereto, . | 


by that act; 


- but the land became public domain 


subject. to disposition under~ appro- nee 
- priate laws—-=-- Sp a nee See : 


«6B. The rule. of approximation is 


applicable. to. railroad indemnity ’se- || 
“279 | 


lections | AER Rr ths Oa eae Se 2s cna 


q. Good administration requires’ 


that; under. ordinary. circumstances, 
each | ‘item - ‘of a railroad 


~ aepende, at mploction, 


f So, 


indem- |. > 
nity - “selection list : shall - be» ‘con- - 
sidered and disposed of as ‘an: in-* 

unaffected by = 


-Reelamation. ee ek | 
See Accretion, 1% ‘Homestead, , ta 


_,Sreat extent ; ‘mineral indications are ae [ise 803: ‘Military Service. 


- found in nearly all parts: of the town- : 





‘Railroad Vand—Ccontinuea,” 


tendered lists made up of several 
- items, the © ageregate’ area of the 


acreage | -asked © in’ ‘exchange, - 


Page. _ 
- facts shown. in other items : but. an 
exception : will be made where, in a 


tracts. severally designated as. bases 
forms— a sufficient base. for the, ‘total 
. even 
_ though. individual - items of. the base. 


so tendered may. contain a larger or 


: ‘Smaller. acreage than. ‘the correspond- oa 
ing items of the tendered ‘Selection Saxe. ig, 
| : 28000 


8. In a proceeding meathee a ‘yail- | 


road, selection. alleging the’ exist- 


. ence of mineral- upon the. land em- 
~ braced. therein, the company is not. 
‘required to introduce: its evidence in | 


| advance. of a showing by the Govern-. 
ini hore ment in Support: of. the. charges———~— : 


“4, Leasing * ‘regulations Nae ine 


so. “Regulations of. October 4, 1917, 


435 


- 108 


“regarding ~ suspension of residence 
requirements during war. with- Ger-: | re 


RUAN Ys oan ot ete eee acer 


213 


8.. School lands in private owner- 


2 ‘ship as the. result. of. purchase from 
the State are. not subject to: the 


penalty provided in section: 9 of ‘the’. ~ 


act. of. August. aS Bonga (38 ‘Btat,, 7 
686, Ge 


| Records... ae 


a ce re re at ee es ee ee ee eed ee ee 


400 


Methods. of keeping yecords ends 


eaecounts relating » to. public lands, 
(Circular No. 616) 222502 oes 


| Red Lake: Lands. |. 


See Indian. Lands; 9, 10., 


| Rehearing. - 


See. Practice, Be 


_ Reinstatement. 


513 : 7 


See Entry,. B: ‘Repayment, Bee Rs oa 


Relinguishment. 


See- Allotment, 83 Carey Act, “te 


- Contest, 105 
payment, 5, 10. 


? ‘Repayment. : a 
~  t. Where’ cntey is made of land ; 


oo ae, 6; Re - 


not intended: to be taken, and amend: 


| ment is rendered ‘impossible because | ~ 
the land desired™has been disposed 


of, the entryman, upon relinquish- uae 


the. act of. “March. 26, 1908 (35 ‘Stat., 


2. The- impossibility _ of. effecting 


ment, is entitled, under section 2 of _ 


48), to return of all moneys paid in 
: connection with such: entry 


‘reclamation of the land embraced in: ~: 
} a desert- land entry is. not, ‘of itself, - 
ground for repayment ——————----- 


oe AWepetncst Conte 
3.. Where ‘suits | pronght- by. the 
‘Government. to’ cancel patents ote, 


INDEX. 


Page. 


‘ public lands. are terminated by a 
oe stipulation. of compromise and - set- 
tlement entered into by both parties, °- 


. and. confirmed. by decree.. of court, in: *% 
which . stipulation: itis. stated . jn 


_ terms that it shall bea. complete set- ~ 
_ tlement of all property rights in said =~ 


- lands arising .or to arise between. 

the parties, the acts of March 26, 

48), and June 16, 
~ 287), are without 


1908 (35- Stat., 
1880. (21. Stat., 


application, and return: of, money. 


paid in- connection. with the entry of. 
such ~ 


such’ lands” will. be. denied, 


money. entering into and being apart 


of the claims settled and: determined oe 
- by the. stipulation and » Mecreé=is——<' 


4. Where. a desert entry is: canceled _ 


“an: ‘the: erroneous belief. that first- 


: year. proof had -not been submitted, 
_and upon. discovery. of the error two... 


years later. the entryman. is. ‘called 


upon to submit. second ‘and third 


year. proof. as. a condition to rein- i 
‘statement of the entry, but takes no - 

action, repayment of. the . purchase : 
229 


eB, Abandonment of. land. entered: a Sie 
eee suspending. residence - requirements, 


money will. be allowed____ Se ee 


and _ relinquishment | of. the - entry 


rather than accept a. lesser estate’ “a. ; ae 
surface patent) therein. than. entry- oo 


“man. undertook to acquire. is not.a.: 


voluntary. abandonment, 


and. the, 


purchase money paid may. be réecov-. | 


ered. under. the repayment Jaws=-_2. 


251) 


6.. Upon reduction. of the area ofa. - 
homestead entry of- Fort Peck. ‘In- | i 
. dian: ‘Jands,., by. relinguishment of a... 


ae part. thereof, there. is ‘no. authority. p 


of law. under which,an installment of © 


7, Upon reclassification. and. reap- 


282 | 


“praisal of former Indian’ lands the . . 


-entryman is entitled. to repayment of 


the difference: between. the amount - . 


paid and. the. ‘price. fixed by reap-. : 
praisal,. although | during the : pend-- 


ency of his. application for ‘reclassi- ~ 


oe fication and reappraisal a patent for wen. 
- the. Jand: has WSsuedse. aioe a 


 & ‘Where an. application for “re. | 
_ payment. under the’ act: of June 16, ~ 
1880, was. properly denied: ‘under. the | 
- rule. then. in force, and. a later. ap: . 


plication is’. filed. at a. time: when. . 
7: Claims is 
- barred’ under. section. 1069, Revised: 


action. in ‘the. Court. ‘of 


~ Statutes, the. former adjudication 


~ will not: be. Aisturbed_-—-———~———~ 


Rep iymomt—Contiriued.: 


. ground. that 
_ “allowed: Seer a oe 


Residence. | 


S ated, 
“Revised. Statutes. ne as 





7 | ae: 6 088 — 


Page. | : | 


9. In order to secure eerie ; 


under the act of March,26, 1908,.the: 
requirement: that neither the. appli- - 


-caut nor his. legal: representative.’ - 
shall have. been. guilty of. any fraud: . 


wo ee ee en ee 


or attempted. fraud. ust be. estab- ‘ 


-. lished 43800 


10. Where. a. desert-land | ‘entry is:.° . 
- allowed . upon a showing. as. to the’.: | 


oe ‘proposed’ plan of: irrigation, notwith-.: + ; ae 
standing the. fact that: ‘the Govern-. : 
ment had: prior thereto appropriated. 


the water supply in: question because. ~ 


it’. -was 


‘Reservation. a aw a 


“See. “Military | Heserna an 
“tional Forests ; 


e ot which the entry is reliquished, re- .. 
-- payment of the purchase money paid:. 
‘on such entry is. warranted.on the... . ° 

- erroneously: SG en 
BAG fee ae 


Pia of wy, OT. ae ae ; 


See Absence, Leave of: Allotment, ae 


‘ ey a Citizenship, 6; Contest,’ Ay. QB, 11; a7 
5 Homestead (Enlarged). Ad: 16; ‘In- ee 
dian Lands, 11% Judicial ‘Restraint ; te 


Mu arriage ; “M itary’ ‘Service. 


“4s ‘Regulations of October 4, 1917, es : 


on reclamation. projects during war. 
with. Germany Se 


Restorations. 


(213. 


See Agntieabion; 25 ‘National For 


“ ests; : Public. Lends, 2 


1. Instructions: of ‘May 17, 1917, 


—_ ee ——— 


‘See. Table (of, p age zEV. 


Right of Way. 


_ Yegarding opening of lands. ‘released 
-. from* withdrawal. or excluded from." t 
national forests, | at 
oD: Land segr egated from the- ‘publle ce 


"the: purchase’ money paid -for.- such. sale domain, ‘whether ‘by patent; reserva- i ty 3 


~ lands may be returned, but such in- | 
; ‘stallment. may. be.credited to the un- 
paid portion of the. purchase price_.. 


121 : 


_ -: tion, . entry, ‘selection, or" otherwise, in 
-° js not ‘subject to settlement. or any, 
. other form’ of appr opriation ‘until its). 
restoration to the public domain is 
- noted upon the records of the local © 
land POMGGs casein eee 
|. 8. So much of the decision in the — 
}. case of Sarah. V. White (40 E.°D, 00 
_ 680) as holds that land restored "to. ad 
‘the public domain ‘as the, result of ~- 
‘+. vaeation of patent’ ‘thereby. becomes « 
Ear subject to settlement, if. unappropri-. ae 
is) ae ops ee 


56... 


ale ase eee as. to. ap- 7 : nod 
plications for reservoirs. and.canalgs 
in. confiict: with. approved. rights of, 8 ae 


(6384 INDEX. 


ae of Way—Continued.- Page: | Right of Way—Continued. - 


Page. 4 


a. 44 


_, certain’ things, 


1905-5 (88. Stat., 


2: The act of December 19,. 1913 


(88 Stat., 242), granting to. the city 


and county. of San Francisco right. — 


of ‘way over and through the Yo-- : 


- semite National Park, the Stanislaus 
National Forest, and certain public’ | 

..lands for a water. ‘supply, hydroelec- Ta 
-. .° trie. power, and ‘other ,purposes; ex- 

. cepted from its force and effect, as to: — 
“Jands upon which ~ 


homestead, mining, or other existing. : 
valid claim or claims shal] have been. 


filed : Or . made,. 


and ° “which now in’ 
law constitute prior rights ‘to any: 
claim | of: the grantee,” 

_. the rule ejusdem generis applies, -un- 

_ der which the class of claims: ex-. 
cepted is limited to claims of the... - |: 
-° Same general character as those spe- _ 
<.. cifically mentioned in the act, arid ~~ 
that ‘consequently a prior ungranted 
- application for a’ license for aright | 
of way over such. lands does not.come of 
within the scope of: the exception__ 


3,.An unapproved application, un- 


~~. der the act of February 15, 1901 (31 


Stat., 790), for a right of. way over 


” public’ lands for power ‘purposes, is*— | 


not.a bar to a grant, subsequently. © 


ge “made, of a ‘conflicting Tight of way eases 
‘over’ such 10NdS So ee eS 90 | 


4, There. is nothing. in the. an- 0 


reservoirs, _ 
water. plants, ete, a 
_. for municipal purposes, is not con-— : 
- fined to municipal corporations, but .~ 
- may be. obtained’ by citizens or pri- 

vate corporations: for the’ purpose. of . 
‘furnishing water. for municipal pur- 
. poses or-the. operation of mining or 

milling works not their own-___ = 
6. An amendment of its. map : to 


_- ‘guage of section 11 of the act OL =: 
_. December: 19, 1913, “which. even by 
inference. repeals existing statutes 
-. requiring approval by. the. ‘Secretary . 
of the Interior..of. applications for. ae 
rights. of. way as.a prerequisite. to... 
_ the. use of: public lands for reser: _ 
- .. voirs and other means for power de-. is 
7 “velopment, citing. State of California — 
vu. Deseret: ‘Water, Oil & Irrigation 
-. Co.? (248.U. §,, 415) : 
- BA grant. of: rights of way. under’ eo. 
: section . 4 of the act. of February es 
628), for. the. -con- 
struction. and “maintenance, in na- | 
.tional forests, of. dams, 
water conduits, . 


“240 


include additional: lands “necessary.” 


for the protection of its water ‘sUp- 


ply is such a change of location as 


| may be madé:by the city and county 
1 at any time - 
ae -prior*to. the completion of the work, 
“under the first proviso to section 2 - 

- of the act of December 19, 1913 
; ae Stat., 242) n-nonane 


of San Francisco; Cal., 


89. 





‘Held, that 


. the selector ; 


 Stat., 
demnity selcection-is not. so excepted 
3. Mineral lands do not pass to the 
-. State of Wyoming ‘under its. school. - 
grant, either by virtue of the: act of: Pe, 
July 10, 1890. (26 Stat., 222, 224), or 
~ the act: of- ‘Pebruary 28, “1891, 26 


_.% Under the proviso of the act of 
Congress of August 30, 1890 (26 Stat. 
at L, 391, ch. 887), requiring thatall | 
patents for lands thereafter taken up — 


under any-of the land laws'of the. — 
United States should: contain a reger--- 


Pacific Railroad ' Co. for indemnity 


yation from. the lands granted.of a’: 
right of. way for ditchés or canals - 
_. constructed by ‘the authority of the | 
‘United States, it was the duty of the | 
Land Department of the Government, ~ 
in issuing a patent to the Southern _ 


ands under the act of July 27,1866. 

- (14: Stat. at L. 292, ch. 278), which ~~ 
--Jands were:selected by that company -; 
after the passage ‘of the act of 1890,- 


to insert in the patent a reservation | 


from. the lands thereby: etanted: Of 
‘such a right of WAV ooo eo 


: 407 


8. A railroad right of. way and. sta- A 
tion grounds; employed for railroad. : 


purposes, across land. embraced. Ina 


homestead - ‘entry, are no bar: ‘te the » 
issuance of final. certificate: and pat-'- 


‘ent upon the entry, although: ‘such: ; 


tight of way.and station grounds are 2 
occupied for other than: railroad. pur- -. 


See Survey, 1. 


ws ‘Rehool Lands. | pon 


See Reclamation, 8; Séttiers, 2. 


ie ¢ poses. by. persons claiming” under the 7 
. railroad: ial et Glare ceca ges 


“Riparian Rig hts. 


429 


1. Until approval by the Secretary - 


2 Certain forms 


of the Interior,. no: equitable title or ?*. 
> -yested right accrues ‘under: an in-. 
'.demnity school-land .selection, not-. . 
withstanding performance of all that’. 
the law and regulations require of 9 
and « the ° Secretary fg 3 
without authority to. approve ase 
lection. of mineral land—_~=-_ Souk 
of disposition ae 

| and certain classes of pending claims © 
~ are: specifically: ‘excepted | from the — 
_. force and effect of any withdrawal” 


under the act of June 25, 1910° (36 | 


847), 


Stat., IG) eee Fe 


4, A’ discovery ofa yaltiable. min- . 


but’ a school-land: in- - 


“84° 


“34 


eral deposit subsequent to the tender: Se 


BHleetiOn 2c sce 2 


“of an indemnity school-land ‘setection | : 
’ but prior to approval thereof by the -. 
Secretary of the Taterior. r defeats the. = 
- Bd 


5. The case of Cosmos. Hizploratioa. ae 


206, v. Gray Tagle Oil Co, (190 U. &., 
301) was not overruled or modified 


INDEX. a Ee 635. ee 


"School ‘Lands—Continuea. ophee. | ‘School Eanis20catien 


-by tthe decision: in the case: of} Das: 
 jels v.. Wagner (237:U.'S., BAT) io 
— § A school . indemnity. ‘selection © 
prima facie.valid. and intact of record’ - 
segregates the land involyed___.--_4- 

4. Where the. granting. 


which a class of State. selections. shall . 


“o:) be Mmade.and. approved, disposition: 
". ‘thereof in any other -manner. ‘Is. 


precluded:n 22 ne pet 
: 8..Public lands ,granted to. -the: 
State of Utah. by section 12° of the: 
act of July 16,1894, are not affected 
- by. the. provisions: of section. 2449, 


: United. States. Revised. Statutes2202... 185 a 


2 8 AY ‘State..-selection: of.. poennd. 
even. though unapproved and jnyalid,-: 


- 10. An application . to: make, entry: 
of land: embraced. ina State selection. 
confers upon. the ‘applicant. no ‘right ' 
_ to attack it either before the Land 

Department or the courts; and: there ; 
~ being no statutory right. of ‘contest 
against a State’ selection, no prefer-. 
; - ence right: of: entry. . ‘inures “to one: 


. ‘The. provision . in. the. act. ae 
a uae 28,, 1891,, supra,» that. 


. State or. Territory may, select. other, i 
. seetions of public . land. in.- 


; Jieu.. of 
- School . ‘sections otherwise disposed: 


ae ‘of by the. General: Government, and % 
shall be’ ' a. 
'» waiver-of its right to said sections,” 


that - “ such*. ‘selection ' 
- does. not ‘warrant a construction ‘that’ 
such’ “waiver "of the ‘base. lands is 
. tantamount » +o: the’ vesting” ‘of. fee- 


re simple in ‘the’ United: States. to. the™ 


lands so: waived, prior tothe: ap? 


a statute 
‘J specifically directs the. manner. in ; 


35) 

{ 20, 1910..(36. Stat., oe 
| > State of New. Mexico. may waive its 
4) right. to granted school lands in place, : »°: 


bars allowance: of..an application. to. be 
make entry of the land, selected=__..-185 . 


a ee procures: its: cancellation: 2+2---: 185 - base for a lieu selection.. 


proval'of the selection: ‘by the Depar t oes 


ment Soe re ee rere os, 


- certification: of lieu lands selected. by’: 


ae State. are necessary: prerequisites” 
~<to the vesting of title to-such: lands | 


in the. State, and, conversely,’ title to . 


. base lands tendered ‘by the State in: 


~-gupport-of' a lieu ‘selection does. not: 
- yest inthe: United:States: ‘until ap-- 


_ . .proval: of the selection, ‘there.'being, ' 
‘in: fact, no “selection » ‘until: the’ apy 
- proval is executed'on the part ofthe: 


Departmentie——n-—Hi chit aS 

13. Only upon: approval of. a. State - 
‘selection does the doctrine of: relation” 
- -become . operative,’ and- under™ it: the. 
_ xight of the State relates back: to: the © 
- date of. filing of the: selection and ‘is: 


. < guperior to. claims asserted. waabse-s 
- quent to the filing.of the’ selection. 9 | 
and prior to. its. approval=--u..i2-- 218 — 


14. Under sections 2275. and 2276, 


Revised Statutes, ag amended by the ote: 


218 |: 
12; he Department’s approval and’ ee | 


“ act-of February :28, 1891 (26: a 


‘Serip. : 2 
oe te “See Desert ‘Land, 6 Homestead, a 
edd 284. . 

ee: F “Where an” apple Hone 5 for. tha . 
ee location of: Sioux half-breed scrip. _ 
~ Tecited: that ‘such scrip: ‘was located: 
’.. on the land..described “in satisfac-.. 
tion: of: the attached’. certificate. Or 


right, 





Page. Pgs 3 


796);: and the enabling | ‘act. of > June ee 


557, 565), the 


where, after acquirement of ‘title by ~ | 


es. the’ State, said lands are placed in a 
|. national’ forest ~~ eit eee i 


217 


15. The ‘rule GE iapprorimadon: St 


~ ‘administrative merely, and will. not 
—- be. applied to. State schoal indemnity. 
. selectiona amc oh a ee 
16, By the terms: of section 2275. — 
'- of the Revised ‘Statutes as amended). ; 
- by. the act .of February 28, . 1891, e 
where unsurveyed: school.sections are 
embraced within a reservation, it is 

_ “unnecessary. that. they. be. identified ea 

|. by'.the public survey as a prerequi- +. — 

a ‘site. to, acceptability as base for. lieu. ee 
my selection. by. the State, protraction. ook 

or: other method approved by the 
ee Secretary. of the ‘Interior sufficing_—, 
17. Certain, ‘unsurveyed . lands in. | 
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New Mexico. reserved. for. Indian pur- .. 


. ne poses, : ‘and upon: which were located: 
~ several. fourth section. Indian allot-: 


ments," were tendered. by. the State. as P 


| subeeauantly:» eee get , 


Held, That: 
a OS, such lands were acceptable. base, al-. oe 
Fae though ‘it had not. been . determined | = 
. whether they. would: be. permanently 
2 reserved. for Indian. purposes._-—~_- 3 
ree Where atthe date of filing.a 
school indemnity: selection. it. appears: Se 
that! the. tract involved ..is.. subject : 
_. -thereto,.a prior settlement Jong aban- 
- “doned, even: though because of errone-. pa, 
' ous: advice, is:not such an appropria- =. 
- ‘tion as will prevent the selection. | | 
| © from. attaching, nor afford: any valid... 9... 
» ground for the former.settler’s re °° 
[tet under, a. homestead. application. °° 7 


396. 


scrip,”. and the patent issued recited. 


» that. the-certificate’ was surrendered. © 
“in full ‘satisfaction: ” for the land :. - 
described;; the locator: has: waived his 
vat: ‘any. existed, to any excess 
ma representing: the . difference im quan-. 
tity.between. the. land. received and: 


that called'for by. the: scHpscule ks. ae ie: 


ge ‘Neither the law nor’ the prac: - 
lice of. the Department authorizes °_ 


the. relocation of, Sioux. half-breed 
if ‘scrip: to, the extent of the excess of. 


z 


" Serip—Continued. . 
_ land represented. by such scrip over : 
location : 


‘Séobney of. the Interior. : 


’ 


. ig necessary. to post notices conspicu-: | 
ously: upon each ‘smallest’. legal gub- «| 

 division,’.or otherwise mark the ‘same: - 
_. tim such manner as to clearly“ indi-\— 
Se cate the extent of the claim. i222 2!__ 


: tained - upon Jands embraced in the | 
intact. entry of another attaches eo °° ~ 


‘ _ the: 


that: -tecelved - “under a 
theres? . eS a etn nee } 


“Page, 


- 


-. See Land. Department ; M andamus, as 
1: Mining Claim, . V3: Right of. Way, °: 


4 _ School Londs, 4; 
Authority, 4. Sy ene aes 


Selection; ae oo 
oo . See Forest Liew seléction ; School Saar 


“Lands; : Railroad Lands. whee 


- | Settlement. - 


Supervisory - 


— See: Carey age ‘4: “Homestedd Gin: a 


Pci 21, ‘ (Reclamation) 24, 25, 


265 Mining Claim, 8; Public: Land, | 


oy School Lands, 18; Settlers. 


ke “Where - the rights of - two. “or De : 
_ more’ persons to a tract of ‘public - 2 


land are equal, by ‘virtue ‘of. ‘simul. “i 
settlement ‘thereon at a Soldiers’ ‘Additional. 
“time when the land is subject’ to set- | 


from: 


taneous — 


tlement, as’ — distinguished © 


rights: acquired. merely as the. result | 
. Of: ‘applications ‘simultaneously ° filed,: 


the tract” ‘should’ not -be disposed of ©. - 
“by lot but by an equitable division 
oe ‘saving. -ta. each’ settler, as 
improve: * oe 
— 169°) - 
‘|mprovements. oe oe 


‘far “practi cable, aS 


2, rer 


‘settlement upon. any part of a tech- 
nical. quarter section » ‘of ' ‘public’ land 


are: notice’ as’ to’ all’ of the’ land’ 


| © therein: comprised; but as to subdi-- — 
visions outside the technical quarter is 
section settled upon “or improved’ it. 


259 | - 


“Bo AL bona fide settlement Imain--. ~ 


instante . “upon ‘cancellation’ 108, the: 


entry. 
4. Homestead :° 


er te ee ee en ee 


 settlem ent ° 


268-f 
on i: 


 tract-covered by the entry of another — 
confers: no.-right-- while - said entry aoe 


- remains’. of record, but on. its’ relin-. a 
_-»s quishment the right of the settler at- - 
-» taches. at once,’ and is: paramount. to. ~ 
intervening enny: of a nite: 


person 


a ee er ee 


.: §. The’. regulations - of . Mag | 22, 
1914. (43 L. D., 254), are -without — 


the. act of: May 14, 1880. ABL siege 


application where land is restored to. -: 
the::public. domain: as. the result: of... 
‘relinquishment ‘under. section 1. of: 


Settlers. 


a conflict therewith 


| State. Irrigation Districts. ae 
: 1918 


. to-which it.is attached. — 
. ‘tion is. usually confined;to the clause. 
Or: provision: immediately preceding, a 
|. but-where necessary to give effect to 

_ ‘the: legislative. intent. it will:be con-. 





See Contest, 11; ‘Poach ‘21,. 


8; “imettloment # School Lands, 18: 


‘1, ‘Persons settling upon: public lands » 


Page. hae a Ns 


ae 7 24, 25, 26; Marvtage ; Mining Clot, 
-29 f°. ae 


with a view to initiating home-. 


* steads must give ample notice of the 


direction and extent, of their claims,: 


_ in order that other. intending claim- 


ants’ may. avoid initiating claims in ee 


sees Sl aneltelemet nel ae leeehitalatainen! 


259° 


. . 2. The provision in section 3: of © - 


© the act of May.14, 1880 (21.Stat., _ 
_. 140), limiting the time within which ay 
a.‘settler must assert his claim to: 


three’ months from the date: of set- 


ee ‘tlement when on. surveyed land was ~ 


- intended solely for. the protection of 
the rights of settlers as among: them- ar 
selyes, and is without ‘application to. — 


See. Homestead, 32-40, 


Soldiers’ and Sailors’. 


- conflicting claims of a-settler and a 
- State. “under its’ school rae airy 


263 


See Military | Service. Homestead 


 (Bnlarged), 13, 4. 


Regulations of - March 6,: 


_ (Circular No, 592), concerning ‘State 


irrigation districts in their relation’ 


to the public, Oe 


|) Statutes, | 
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See Acts. of. F Ocapisne t and. Revised 7 
. Statutes. Cited and Construed, “pages Fo 


| XXII-XXV; Right of Way, 2 


1. The intent’ of ‘Congress, as (ex. | 


‘pressed. in the act. of December 19, 


1918; was. to. give to. the city and 


with a-divided use of the lands__..-— 


Ss county of: San: Francisco: a preference — - 
 vight to: the utilization of certain — 
‘lands of the United States for pur-. — 
“). poses named ;.and by the terms. ‘of | 

said act obligations are imposed upon 
the. clty.. and county inconsistent _ 


90 


22 ASproviso must. be interpreted = 
~~ in the. light. of the: terms of the act - 
Its. opera-  - 


- strued as applying to the entire.act.... 


a _A proviso; however, may.contain leg- 


-islation: not. directly related to the » 
subject matter. ‘of the act itself, thus 2% 
enlarging: the scope. of the ‘act, OT.. -: 


. even .assuming the. function : of: an: 
independent enactment (citing Hall's. 


Safe Co. v. Herring-Hall- -Marvin: Safe 


(Co., 31 APPL D. ¢. ieee 


Stock-raising Homesteads. 
See Homestead, 41-49. 


- Supervisory ‘Authority. 


' See. Land Department, 


TNDEX. 


Page. ‘: 


ie IF The supervisory authority. of 4 
the: Department may properly. be. ine 
voked. by certiorari where a sub 
stantial failure of justice, due to | 


-- action taken. by a subordinate. tri- 
Eds bunal,. would. otherwise occur. 
fe SDS Failure © to. appeal within the | 


183 | 


: | time permitted: by. the. Rules of Prac- : 
tice will not preclude. consideration — ae 
by the Department, in a meritorious _ 


case, . in the exercise . of ‘its. super--. 
Ps visory. authority. 2205220 su ek 


3. The. ‘Rules of. Practice ‘of the - phat in /snich.tace the line- cakes 


183° 


Land Department were adopted. to 


_ facilitate the-administration of the | 
-.public-land. laws, and . where. such: . © 
rules conflict with the: Department's ete 
. due exercise, of - its. supervisory. au-. 
ae thority they. will not. be: followed__-. 


as Regulations adopted by the Sec- 


in the’ exercise of such discretion___ 


Surface Rights. fs 


' pretary of the Interior: covering mat-.— 
_.. ters resting.in his discretion under — 
the general supervisory» authority. gs 

~ vested in him may be waived by him ~ 
279 


See Allotment, 6 ; Lom. Lands ; Re ” 


| payment, oe ; 


Survey. 
See Accretion ; Desert. Dawa: Tes 


‘1. Owens Lake, Cal., ownership. of ps ; 


Instructions of March 23, 1917_.___ 


ae gee uncoyered-by. water's. recession, =| 
(68 |. 


2. Instructions of August 9, 1917, — 


. “regarding deposits by individuals for. | 
178. 


survey of public lands 2352s 
3. Alaska homesteads. . (Cireular. 


. No. 623) eee SR ee a See a eS . 
4. Regulations governing ‘applica- 
7 tions - ‘for resurveys, act  Repiember Soo 
= an ANGUS i526 ee ee 


450. 


5. The act of March 3, 1909. (35 bos 


6. The. ‘fact: that. a senior ene 
man may have innocently located the 


_ lines of his claim at variance with © | 
the » “Government survey as: deter- _ 
‘mined on resurvey does: not entitle — 
him to a metes and ‘bounds survey . 
to the. detriment of a junior entry-. 
.. man claiming: according to the true | 


#535 Stat., 845), as amended: by: the act of | 
as June. 25,. 1910: (36 Stat., $84), does . 
not authorize surveys, to define the | 
_... boundaries of claims. other than ac- _. 
-. cording to the linés of the. original - 
. surveys where in so doing conflicts _ 
~ between - claimants. would be. il. 





| ‘Survey ~O6atinaed:- Boo Ba ges | 


| 7. The.line established by an ap 
a proved | ‘Government ‘survey of: a 


|. Mexican private land grant; ‘made in:~ ay i: oe 


. Mexican. private. land. grant was: the 


it. exists, upon ~ the. ground.. Held, 


: lished by- the Government . survey.-. 
controls, and will not be. disturhed_— 


a Swamp Land.. 


See Minnesota Drainage.: 


pursuance of section 3'‘of the act of”. 
~-Mareh 8, 1869 (15: Stat., 842), and ~ 
_ Tong ‘acquiesced in,‘ will ‘be: deemed” — 
|: the: boundary of the grant-i—.--2-_ 
8. One of. the boundaries -. of a: 


301. 


Hine: of a mountain range, | The grant. _ 
> was: later. surveyed | ‘by the United, 
* States, and it. was subsequently. ale 
 leged that as ‘to the summit: line of °°. 

- said range: a. variance. existed be-.- 
~. tween the survey and: the summit, Bas aoa 
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1. Instructions. of. May: - 1918, . = 


. relative: ta swamp-land ‘grants ‘and. 
mineral lands__.--- fae ne ee aes 


‘Sweetwater County, Wyo. 


. See. Potash, 8,4 


| ‘Timber and Stone ket. 


See Oregon & Catiforn nia Railroad a : 


jen Lands, ee oe 
: Townsite. _ a 


See Alaska, 6,. 1. 


| Turtle: Mountain: Indians. Cs sae 


4. The filing of a Turtle: Sie ae 


qualifications. of the. applicant: (see. 


“4 Department instructions - of, August. ~*~ 
2, 1915, in 44-L. D., 229), segre--. 
i gates the land from other disposition_ ¥ 
ote. ‘When the contrary i is not shown, 

nee ip “will be assumed that. there has’. 
504 | > 


tain Indian selection, ‘accompanied : 
by the required. certificate of the In-. 
"dian agent or Indian Office as ‘to the 


_. been compliance with. | the require- ~ 
“ment that. the Indian agent’ or.the. 


: “Indian. Office shall furnish a certifi- 


| cate that the Turtle Mountain’ ap- 


~~ plicant. is entitled to allotment__-_ 
eee ‘Under Department. instructions. 
~~ .of August 2, 1915 (44 L.-D., 229), 
“like “ segregative effect is given: to > 
}. allotment .selections on the public: - 
.~ domain under the fourth section of 


the general allotment act of Febru-  . 
ary 8, 1887. (24 Stat., 388), as is” 


: given under the Turtle Mountain — os ves 
a Indian act of April 21,. 1904 (33. 
‘| Stat, 189, 194)-__-__-----_------ 


4, A Turtle Mountain Indian. who - 


e Tae received a patent.in fee on his... 


- allotment, and thus: become a citi- — 


: zen of the United States, may sub- — ae a 


1420 


a 33 


Turtle Mountain Indians—Con. age. | 


~ Sequently - -make ‘a- homestead: entry 


- upon the. public domain, and it is. 
immaterial, as regards, such .subse-:. 


INDEX. 


_. quent right, whether he satisfied his _ 
_. allotment: right on lands: within, the: _ 


former. ‘Turtle Mountain | Reservation eee ie 
405}: 
re fea ‘unrestri¢ted patent will issue not- : 

withstanding the fact ‘that the land 


| or upon: ‘the public. eee 


Fe Umatilla: Indian Lands. 


A. Instructions of. March 20, 1917, : 3 


(Circular: No. 536. (ce ee 


United States Commissioner. ans 


See Fees, 3; Final Proof, 2 ean 


. _ Unsurveyed Lands. © 


- See’ Desert Land, 7; “ Homcatead:” 


(Hnlarged), 213 
School Lends, 16. 


Widow, Heirs; Devise. 
.. See Desert. Land, 73" 
(Additional), 5B, 65 


Mi arriage,’ 


. : ders’. additional), 82, 33, 38, 40. 
“Withdrawal. - 


J. See Application, 23 “on Lands, 1; - et 
Restorations, 2; choot Lands, 2..° 
equbvaced a 


oa I Nonmineral: lands - 


4 Z 230 m, ; 
Homesteid- P 


Homestead : . 
- (Reclamation), 22; Homestead” (Sol- : i, 


:  wtehin. a. lawful. desert-land. entry. . 


- duly’ 


ae maintained and. subsequently ; . 
included within the boundaries of a). - 

- petroleum reserve. are excepted, from 

the. operation of the withdrawal | by 
_ the act of Tune: 25; 1910. 6 Stat, oo | 


| Witharawall—continued, 


sf? _ mnineral. in character; : 
there is’ nothing before the .depart- — 
inent “warranting. further investiga-' 


| fo 





2. Where there is -no evidence or 


pak _ 


allegation that .at the date of final 7 
proof -and payment the land: was’ 


‘and where - 


tion as-to the character of the land, ve 


Ss ds. within» the. exterior. limits of a 


: withdrawal. made after ‘desert entry- 


3. Where, after ‘agricultural entry — 


and prior ‘to final proof, the land: in- 


-- yolved is. included’ ‘within the out- 
: ‘boundaries of a- petroleum | reserve, - 
_ the. entryman may (1) apply for re- ~~. 
‘|. stricted patent, or (2) apply for a... 
_ classification | of the land as nonmin- 


 eral,or (8). apply for a hearing at . : 


~oil..or: ‘nonoil character 


. at ‘date of. perfection of. final proof_ : 
4, The term “ metalliferous - min- 


| erals ” in thé act of August 24, 1912, 


which the issue shall be the known 
of the land... 


46 


| amending the withdrawal act of June — 
25; 1910, was used. to describe ‘those _ 


minerals. or ores ‘of economic value 


_: from’ which the useful metals can be | 
~ directly “and advantageously 
'. tracted, and carnotite is not such). | 
a mineral eat ok See 
| Words and Phrases. . 

“ Carnotite ” is. not oe metallifer- : 
ous mineral__2-+—--. See eee ie 


“OX 


aes \ 


a: ‘Proprietor.’ ” See Homestead, 1, 2 ge 
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